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ORGANIZATION  OF  SUPREME  COURT. 


[Constitution,  article  6,  wction  2.] 

§  2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
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viii  Organization  of  Supreme  Court. 

the  effect  to  vacate  and  set  aside  the  judgment.  Any 
four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act. 
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SUPREME  COURT  COMMISSIONERS. 


[Statutes   1885,  page  161.] 

§  1.  The  Supreme  Court  of  the  State  of  California, 
immediately  upon  the  taking  effect  of  this  act,  shall  ap- 
point three  persons  of  legal  learning  and  personal  worth, 
as  commissioners  of  said  court.  It  shall  be  the  duty  of 
said  commissioners,  under  such  rules  and  regulations  as 
said  court  may  adopt,  to  aid  and  assist  the  court  in  the 
performance  of  its  duties,  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  court  undeter- 
mined. The  said  commissioners  shall  hold  office  for  the 
term  of  four  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  judge  of  said  court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties,  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  court  shall  have  power  to  remove  any  and  all 
members  of  said  commission  at  any  time,  by  an  order 
entered  on  the  minutes  of  said  court,  and  all  vacancies 
in  said  commission  shall  be  filled  in  like  manner. 
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xii  Superior  Court  Judges. 
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THE  SUPREME  COURT 


OF 


STATE  OF  CALIFORNIA. 


[No.  9836.  In  Bank.— February  3,  1887.] 

CHRISTIAN  HOFFMAN,  Respondent,  v.  GEORGE 
REMNANT,  et  al.  GEORGE  REMNANT,  Ap- 
pellant. 

EIjbctment — Vendob  and  Vendee — Contkagt  of  Saub. — ^Where  a  con- 
tract has  been  made  for  the  sale  of  land,  the  vendee  being  in 
possession,  and  having  paid  a  portion  of  the  purchase-money, 
the  mere  fact  that  the  vendor  has  not  returned  or  offered  to 
return  the  money  so  paid  is  no  defense  to  an  action  by  him  to 
recover  the  possession. 

Id. — Failube  of  Vendor's  Title — Cross-complaint. — In  such  a  case, 
a  cause  of  action  existing  in  favor  of  the  vendee  for  the  recovery 
of  the  money  paid,  on  the  ground  of  the  failure  of  the  vendor's 
title,  cannot  be  set  up  by  way  of  cross-complaint. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  B,  Younger,  and  /.  M.  Lesser,  for  Appellant. 

Warren  Olney,  and  Joseph  H,  Skirm,  for  Respondent. 

McFarland,  J.  —  The  appellant,  Remnant,  who  was 
defendant  in  the  court  below,  appeals  from  a  judgment 
rendered  against  him  in  an  action  of  ejectment. 

LZXn.    CAL. — 1 
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2  Hoffman  v.  Remnant.  [Sup.  Ct. 

The  grounds  upon  which  he  relies  for  a  reversal  are, 
that  the  court  erred  in  sustaining  a  demurrer  to  that  part 
of  his  answer  which  sets  up  a  "  further  and  separate  de- 
fense," and  also  in  sustaining  a  demurrer  to  a  cross-com- 
plaint filed  by  defendant. 

1.  In  the  "  separate  defense  "  defendant  merely  averred 
that  plaintiff  entered  into  a  contract  with  defendant  to 
convey  to  the  latter  the  premises  described  in  the  com- 
plaint, upon  the  payment  by  defendant  to  plaintiff  of  the 
sum  of  $3,410;  that  defendant  paid  $1,750  of  this  money, 
and  was  let  into  possession  of  the  premises ;  and  "  that  the 
plaintiff  has  not  paid  or  returned  to  this  defendant  said  last- 
named  sum  of  money,  or  any  part  thereof,  but  still  retains 
the  whole  thereof." 

The  complaint  in  this  case  is  in  the  ordinary  and 
proper  form  of  a  complaint  in  ejectment.  An  answer  to 
such  a  complaint  should  contain  some  matter  of  denial 
or  averment  constituting  a  defense  —  either  legal  or  equi- 
table —  to  the  action.  It  would  have  been  a  good  answer 
to  have  averred  that  the  remaining  purchase-money  was 
not  yet  due,  or  to  have  stated  facts  showing  that  it  had 
been  paid,  and  that  defendant  was  thus  entitled  to  pos- 
session under  the  contract,  and  to  compel  the  execution 
of  a  conveyance;  but  it  is  impossible  to  conceive  how 
the  bare  fact  that  plaintiff  had  not  paid  back  to  defend- 
ant the  $1,750  would  constitute  any  defense  whatever. 
There  was  no  error,  therefore,  in  sustaining  the  demur- 
rer to  this  part  of  the  answer. 

2.  The  averments  of  the  cross-complaint  are,  in  brief, 
that  on  April  6,  1878,  plaintiff  represented  to  defendant 
that  he  was  the  owner  in  fee  of  the  premises  described 
in  the  complaint,  and  could  convey  them  by  a  good  and 
sufficient  deed  free  from  incumbrances;  that  defendant 
was  thereby  induced  to  purchase,  and  did  purchase,  said 
premises  from  plaintiff  for  $3,410;  that  defendant  paid 
plaintiff  $1,750  as  part  of  the  purchase  price,  and  then, 
on  said  sixth  day  of  April,   1878,  plaintiff  and   the  Ot- 
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fendant  entered  into  a  written  contract,  by  which  de- 
fendant promised  to  pay  plaintiff  $1,660  on  or  before 
the  first  day  of  July,  1879,  with  interest,  and  plaintiff 
agreed  that  upon  the  payment  of  said  money  he  would 
execute  to  defendant  a  good  and  sufficient  deed  of  said 
premises;  that  upon  the  making  of  said  contract  plain- 
tiff delivered  possession  of  the  premises  to  defendant, 
who  has  been  in  possession  ever  since;  that  in  October, 
1878,  he  paid  plaintiff  $49.80  as  interest  on  the  unpaid 
purchase-money,  and  a  like  sum  as  such  interest  in  Jan- 
uary, 1879;  that  at  the  time  of  the  making  of  such  con- 
tract, said  plaintiff  was  not  the  owner  in  fee  of  said  prem- 
ises, and  was  not  such  owner  at  any  time  afterward,  and 
could  not  have  made  a  good  and  sufficient  deed  of 
the  same;  that  in  1872  one  Imus  was  the  owner  in  fee 
of  said  premises,  and  in  that  year  executed  a  mortgage 
thereon  to  a  third  party;  that  he  had  since  died,  and 
that  at  the  time  of  the  execution  of  the  said  contract  a 
suit  to  foreclose  said  mortgage  was  pending  against  the 
heirs  and  legal  representatives  of  said  Imus;  and  that 
defendant  did  not  discover  that  plaintiff  was  not  the 
owner  of  said  premises,  and  did  not  know  of  the  exist- 
ence of  said  mortgage,  and  the  pendency  of  the  proceed- 
ings to  foreclose  the  same,  until  after  the  commencement 
of  the  present  action,  which  was  June  10,  1881.  The 
cross-complaint  then  avers  that  immediately  after  this 
discovery  "  this  defendant  did  rescind  the  said  contract," 
and  offered  to  restore  to  plaintiff  everything  of  value 
which  he  had  received  under  it,  and  tendered  it  to  plain- 
tiff for  cancellation,  and  offered  to  surrender  possession 
of  the  premises,  and  demanded  the  return  of  the  $1,750, 
and  also  the  interest  paid  on  the  unpaid  purchase-money; 
but  that  plaintiff  refused  and  still  refuses  and  fails  to  re- 
turn said  money,  or  any  part  thereof. 

The  prayer  is,  that  defendant  have  judgment  against 
plaintiff  for  $1,849.60,  with  interest  from  January  5, 
1879. 
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It  is  clear  that  the  demurrer  to  this  cross-complaint 
was  properly  sustained.  It  presents  no  equitable  defense 
to  the  action,  and  certainly  no  legal  one.  It  is  not  neces- 
sary to  inquire  whether  or  not  the  facts  averred  would 
support  some  kind  of  an  independent  action. 

To  allow  a  defendant  in  an  ordinary  action  of  eject- 
ment to  set  up  matters  which  do  not  constitute  a  defense, 
but  are  intended  merely  as  the  foundation  for  a  money 
judgment  against  plaintiff,  would  be  to  sanction  something 
unknown  to  the  principles  and  rules  of  pleading  and 
practice. 

Appellant's  counsel  argues  that  the  act  of  bringing  the 
suit  by  plaintiff  was  itself  a  rescission  by  him  of  the  con- 
tract. If  that  extreme  view  of  the  matter  could  possibly 
be  held  correct,  it  is  difficult  to  see  how  it  would  give 
the  cross-complaint  any  better  standing  as  a  pleading  to 
a  complaint  in  ejectment.  But  if  appellant  was  in  posses- 
sion under  the  contract,  as  the  argument  here  assumes,  then, 
upon  appellant's  failure  to  perform  his  part  of  it,  the  bring- 
ing of  the  ejectment  suit  was  not  in  rescission,  but  in  pur- 
suance of  the  contract. 

We  think  that  there  was  no  error  in  sustaining  the 
demurrer. 

The  court  made  a  number  of  findings  entirely  outside 
the  issues;  but  there  were  sufficient  findings  to  show 
plaintiffs  ownership  and  right  of  possession. 

Judgment  affirmed. 

Thornton,  J.,  McKinstry,  J.,  Temple,  J.,  and  Sharp- 
stein,  J.,  concurred. 

Rehearing  denied. 
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[No.    11794.    In    Ba]ik.^Februar7  4,    1887.] 

OAKLAND  PAVING  COMPANY,  Respondent,  v,  J. 
W.  TOMPKINS,  City  Marshal  of  Oakland,  Ap- 
pellant. 

Constitutional  Law — ^Ahbndmsnt — Entbt  in  Lboiblativb  Journ- 
als.— Section  1  of  article  18  of  the  constitution,  providing  that 
proposed  amendments  to  the  constitution  shall  be  entered  in  the 
Journals  of  the  senate  and  assembly,  does  not  require  a  proposed 
amendment  to  be  copied  at  large  in  the  journals;  a  reference  to 
it  by  title  and  number  is  sufficient. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County. 

The  proceeding  was  for  a  writ  of  mandate  to  compel 
the  city  marshal  of  the  city  of  Oakland  to  enter  into  and 
execute  a  certain  contract  for  street  work  in  the  city  of 
Oakland.  It  was  stipulated  between  the  parties  that  all 
the  requirements  prescribed  by  the  special  street  laws  of 
Oakland  before  1880,  and  by  the  general  street  act  of 
March  18,  1885,  had  been  complied  with.  Neither  of 
these  acts  made  any  provision  for  levying,  collecting,  and 
paying  into  the  city  treasury  an  assessment  previous  to  the 
making  of  a  contract  for  letting  or  doing  street  work, 
as  required  by  section  19  of  article  11  of  the  constitution 
of  1879,  and  no  such  assessment  had  been  levied,  collected, 
or  paid  in  connection  with  the  work  in  question.  The 
petitioner  contended  that  this  requirement  had  been  abro- 
gated by  an  amendment  to  the  constitution  proposed  by  the 
legislature  in  1883,  and  adopted  by  the  people  at  the  general 
election  in  1884.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

C.  T.  Johns,  for  Appellant. 

John  H.  Boalt,  Henry  Vrooman,  and  C  T.  H,  Palmer, 
for  Respondent 
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Temple,  J.  —  This  case  arises  from  a  street  assessment 
in  Oakland.  The  only  question  submitted  is,  whether 
the  constitutional  amendment  No.  1,  ratified  by  the  elec- 
tors at  the  general  election  in  1884:,  being  an  amendment 
to  section  19,  article  11,  was  proposed  by  the  legislature 
as  required  by  section  1,  article  18,  of  the  constitution. 
That  section  provides  that  amendments  may  "  be  proposed 
in  the  senate  and  assembly,  and  if  two  thirds  of  all  the 
members  elected  to  each  of  the  two  houses  shall  vote  in 
favor  thereof,  such  proposed  amendment  or  amendments 
shall  be  entered  in  the  journals,  with  the  yeas  and  nays 
taken  thereon,"  etc. 

The  objection  is,  that  the  proposed  amendment  was  not 
entered  in  the  journals  of  either  house,  as  required  by  the 
constitution. 

It  was  not  copied  into  the  journal,  but  there  was  en- 
tered an  identifying  reference,  such  as  is  always  entered 
in  regard  to  legislative  bills;  that  is,  it  was  proposed  as 
a  senate  bill  and  was  referred  to  by  title  and  number. 
The  yeas  and  nays  were  entered  as  directed.  It  is  agreed 
that  the  amendment  thus  proposed  was  submitted  to  the 
people,  and  received  a  very  large  majority  of  the  votes 
cast. 

This  question  is  not  a  new  one  in  this  court.  In  Peo- 
pie  V.  Strother,  67  Cal.  624,  it  was  the  only  issue  of  any 
importance,  and  it  was  squarely  decided  that  the  amend- 
ment had  been  constitutionally  adopted.  This  was  in 
Bank,  and  there  was  no  apparent  dissent.  This  decision 
was  in  October,  1885,  and  in  the  following  May,  in  the 
case  of  the  Oakland  Paving  Company  v.  Hilton,  69  Cal. 
479,  an  opinion  was  rendered  by  Justice  Thornton,  which 
was  concurred  in  by  Mr.  Justice  McKee,  holding  to  the 
contrary.  The  other  members  of  the  court  who  partici- 
pated in  that  decision  based  their  concurrence  on  other 
grounds. 

It  is  contended  that  in  this  condition  of  the  decisions, 
the  question  ought  to  be  considered  an  open  one.     We 
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do  not  accede  to  this  proposition.  In  the  case  of  People 
V.  Strother,  supra,  the  point  was  squarely  presented,  was 
the  only  one  involved,  and  was  plainly  and  unequivocally 
decided.  We  see  no  reason  why  it  is  not  entitled  to  the 
usual  authority  of  a  precedent;  nor  do  we  concede  that 
in  so  deciding  there  was  error.  All  admit  that  the  con- 
stitutional requirement  must  be  strictly  performed.  But 
it  does  not  follow  from  this  that  the  language  of  the  in- 
strument must  be  understood  literally.  The  same  rules 
of  construction  must  be  applied,  to  ascertain  what  its 
requirements  are,  as  though  it  were  not  mandatory  and 
prohibitory.  And  we  think,  when  an  act  commanded 
or  authorized  may  be  done  in  different  ways,  either  of 
which  would  be  a  strict  compliance  with  the  terms  of 
the  instrument  understood  in  some  common  and  popular 
sense,  either  mode  may  be  pursued,  unless  some  reason 
is  discoverable  for  holding  that  one  of  such  modes  only 
will  answer.  If,  for  instance,  the  direction  to  enter  the 
amendment  in  the  journal  is  complied  with,  in  some  usual 
and  popular  sense  of  the  language,  either  by  copying  the 
amendment  into  the  journal  or  by  placing  upon  the  journal 
an  identifying  reference  only,  either  will  do  unless  the  con- 
text shows  a  different  intention. 

Now,  the  word  "  enter  "  primarily  means  to  go  in,  or 
to  come  in,  but  has  many  derivative  meanings,  and  is 
often  employed  in  elliptical  expressions,  and  is  quite  apt 
to  be  so  used  that  the  literal  or  most  obvious  meaning 
cannot  be  attributed  to  it.  We  read,  for  instance,  in  the 
laws  of  Congress  that  citizens  may  enter  at  the  land- 
office  a  tract  of  land,  and  the  expression  is  repeated  in 
different  forms  many  times.  We  are  often  told  that  a 
certain  horse  has  been  entered  for  a  race,  or  an  animal 
has  been  entered  at  a  fair.  What  is  really  done  in  each 
instance  is  to  make  a  record  of  certain  important  facts 
for  preservation  or  notice.  And  such  is  certainly  a  very 
ordinary  meaning  of  the  word  "  enter  "  when  used  in  this 
derivative  sense;   that   is,   to   regfister   the   essential   facts 
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concerning  the  thing  said  to  be  entered.  And  we  think 
it  may  be  fully  admitted  that  the  most  natural  and  ob- 
vious meaning  of  the  word  when  employed  in  this  deriv- 
ative sense  is  to  copy,  without  greatly  affecting  the 
argument. 

We  find  near  the  title-page  of  nearly  every  book  printed 
that  it  has  been  entered  in  the  office  of  the  librarian  of 
Congress.  What  is  really  left  with  the  librarian  is  the 
title-page  of  the  proposed  book,  and  this  constitutes  the 
entry,  although  after  it  is  printed  the  author  is  now  re- 
quired to  present  a  copy  of  the  bocJc  for  the  Congressional 
Library.  We  sometimes  read  that  a  certain  play  of 
Shakespeare  was  entered  at  Stationers'  Hall.  We  find 
that  the  entry  really  made  was  a  brief  identifying  refer- 
ence, preliminary  to  obtaining  license  to  print.  Such  in- 
stances of  the  use  of  the  word,  and  of  the  phrase  in  which 
it  occurs,  might  be  multiplied  indefinitely,  but  these  are 
enough  to  show  that  this  usage  is  quite  common.  Now, 
if  we  substitute  in  all  these  and  like  cases  the  word  "  copy  " 
or  the  phrase  "  entered  at  large  "  for  the  word  "  enter,"  we 
are  conscious  at  once  that  a  great  change  has  been  made. 
Indeed,  the  mere  fact  that  the  qualifying  words  "  at  large," 
"  at  length,"  "  in  full,"  do  so  often  accompany  the  word 
"  enter  "  is  proof  that  all  feel  that  it  is  not  a  synonym  of 
the  word  "  copy." 

The  language,  however,  had  been  construed  under  the 
old  constitution,  which  contained  the  same  words,  and 
under  which  amendments  had  been  adopted  in  the  mode 
pursued  in  this  case. 

The  practice  of  both  houses  of  the  legislature  had  given 
this  construction  to  similar  language.  The  joint  rules 
have  always  required,  as  also  do  the  rules  of  the  House 
of  Representatives  of  Congress,  that  at  a  certain  stage  in 
the  passage  of  a  bill  it  shall  be  entered  on  the  records  of 
the  House.  They  have  always  been  so  entered  by  iden- 
tifying  reference.     The  convention   itself  adopted   Cush- 
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ing's  Manual,  which  employs  similar  language  which  is  so 
used  that  it  must  be  similarly  understood. 

Many  statutes  in  force  at  the  time  the  convention  was 
in  session  employ  the  language  in  the  same  sense.  (Pol. 
Code,  sees.  264,  656,  4031;  Civ.  Code,  sec.  324.) 

The  convention  adopted  the  language  under  considera- 
tion with  knowledge  of  the  practical  construction  which 
had  been  given  to  the  same  words  under  the  old  consti- 
tution, and  in  view  of  the  established  usage  of  the  legis- 
lature as  to  entries  in  the  journals.  It  knew  that  the 
practice  had  always  been  to  consider  similar  matters 
entered  on  the  journals  when  there  was  made  a  simple 
identifying  reference.  It  knew  also  of  the  common  usage 
to  which  we  have  referred;  and  it  is  fair  to  presume  that 
it  intended  the  same  meaning.  Otherwise,  it  would  have 
used  some  language  which  would  indicate  that  a  different 
entry  was  required  from  that  which  was  habitually  made 
in  the  journals.  In  addition  to  this  we  have  the  author- 
ity of  both  houses,  which  have  declared  the  proposal 
duly  made,  and  the  amendment  duly  adopted,  of  the  ex- 
ecutive who  submitted  it  to  the  people,  and  whatever 
force  there  be  in  the  fact  that  the  people  acted  upon  and 
ratified  it. 

This  is  sufficient  to  uphold  the  amendment,  unless  we 
can  see  from  the  context  that  something  else  was  meant. 
We  perceive  no  such  intent.  The  evident  purpose  of  the 
entire  provision  doubtless  was  to  preserve  a  record  of  the 
vote.  As  a  majority  controls  the  journals,  it  may  have 
been  apprehended  that  it  might  be  made  to  appear  that 
the  proposal  was  duly  passed  although  lacking  the  requisite 
majority,  and  so  it  was  required  that  the  yeas  and  nays 
be  entered.  But  however  this  may  be,  the  principal  thing 
is  the  record  of  the  yeas  and  nays,  and  this  purpose  is 
accomplished  as  perfectly  by  the  entry  made  as  it  would 
be  by  any  other. 

As  to  preserving  the  identity  of  the  amendment  pro- 
posed, there  is  no  greater  difficulty  in  this  matter  than 
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with  reference  to  bills.  That  is  left  to  be  provided  for 
by  the  legislature. 

The  parties  agree  that  in  case  the  amendment  was  prop- 
erly adopted  the  judgment  should  be  affirmed.  It  is 
stipulated  that  in  the  proceedings  there  was  full  compliance 
botli  with  the  street  laws  prior  to  1880  and  with  the  law 
of  1885.  It  is  therefore  not  necessary  to  decide  which 
law  is  in  force.  That  question  is  really  stipulated  out  of 
the  case. 

Judgment  affirmed. 

Paterson,  J.,  McFarland,  J.,  McKinstry,  J.,  Sharp- 
stein,  J.,  and  Morrison,  C.  J.,  concurred. 

Thornton,  J.,  dissented. 


[No.  20276.  In  Bank.— February  4,  1887.] 

Ex  PARTE  MOON  FOOK,  on  Habeas  Corpus. 

Criminal  Law — House  of  Correction — Imprisonment  in  of  Priob 
Offender. — Under  the  act  of  April  1,  1878,  a  defendant  prose- 
cuted in  the  Superior  Court  of  the  city  and  county  of  San  Fran- 
cisco, for  the  crime  of  burglary,  who  pleads  guilty  thereto,  and 
confesses  a  charge  of  prior  convictions  of  felonies,  cannot  be 
sentenced  to  imprisonment  in  the  house  of  correction  in  that  city 
and  county;  and  a  judgment  to  that  effect  is  void. 

Application  for  a  writ  of  habeas  corpus.  The  facts 
are  stated  in  the  opinion  of  the  court. 

Z.  T.  Cason,  for  Petitioner. 

Joseph  Kirk,  for  Respondent. 

Paterson,  J.  —  On  May  22,  1885,  the  petitioner,  after 
due  proceedings  had  in  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  pleaded  guilty  of  burglary, 
and  confessed  the  charge  of  two  prior  convictions  of 
felony  —  burglary   also  —  to  be   true.     The   court    there- 
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upon  sentenced  him  to  serve  the  term  of  four  and  one  half 
years  in  the  house  of  correction.  The  act  of  April  1,  1878 
(Stats.  1877-78,  p.  953),  provides:— 

"  Sec.  3.  All  persons  appearing  for  sentence  in  the 
Police  Judge's  Court,  or  the  City  Criminal  Court,  or  the 
Municipal  Criminal  Court  of  the  city  and  county  of  San 
Francisco,  who  might  be  sentenced  to  imprisonment  in 
the  county  jail,  or  in  the  state  prison,  may,  instead  thereof, 
be  by  the  proper  court  sentenced  to  imprisonment  in  the 
house  of  correction,  in  said  city  and  county,  subject,  how- 
ever, to  the  provisions  of  the  next  section;  and  no 
person  shall  be  sentenced  to  imprisonment  in  the 
house  of  correction  except  under  the  provisions  of  this 
act. 

"  Sec.  4.  No  person  shall  be  sentenced  to  imprison- 
ment in  the  house  of  correction  for  a  shorter  or  a  longer 
term  than  that  for  which  he  might  be  sentenced  in  the 
county  jail,  or  in  the  state  prison,  and  in  no  case  what- 
ever for  a  shorter  term  than  three  months,  nor  for  a 
longer  term  than  three  years.  No  person  who  might  be 
sentenced  to  imprisonment  in  the  state  prison  shall  be 
sentenced  to  imprisonment  in  the  house  of  correction, 
if  he  is  more  than  twenty-five  years  of  age,  if  he  has 
once  before  been  convicted  of  a  felony,  or  twice  before 
convicted  of  petit  larceny,  nor  unless,  in  the  opinion  of 
the  court,  imprisonment  in  the  house  of  correction  will 
be  more  for  his  interest  than  imprisonment  in  the  state 
prison,  and  equally  for  the  interest  of  the  public.  The 
fact  of  a  previous  conviction  may  be  found  by  the  court 
upon  evidence  introduced  at  the  time  of  sentence. *' 
(Applicable  to  Superior  Court,  Ex  parte  Flood,  64  Cal. 
251.) 

Passing  over  the  question  as  to  the  effect  of  an  excess- 
ive sentence,  and  the  question  of  the  correctness  of  the 
decision  in  Ex  parte  Bernert,  62  Cal.  524,  we  think  the 
jud<^ment  is  void  because  the  prisoner  is  not  within  any 
of  the  classes  of  criminals  who  may,  by  the  terms  of  the 
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statute,  be  committed  to  the  house  of  correction.  That  in- 
stitution, as  its  name  indicates,  is  designed  for  the  refor- 
mation of  youthful  criminals,  —  those  who  have  not  yet 
become  hardened  in  crime, —  and  as  we  construe  section 
4  of  the  act,  no  one  can  be  committed  to  the  house  of 
correction  who  is  over  twenty-five  years  of  age,  or  "  who 
has  been  once  before  convicted  of  a  felony,  or  twice  be- 
fore convicted  of  petit  larceny,  nor  unless,  in  the  opinion 
of  the  court,  imprisonment  in  the  house  of  correction 
will  be  more  for  his  interest  than  imprisonment  in  the 
state  prison,  and  equally  fo"  the  interest  of  the  public." 

It  was  the  intention  of  t^-i  '^p^isbture  -:  ^  provide  a  place 
where  young  offenders  should  '^ot  .;e  brought  into  contact 
or  association  with  veteran  criminal?. 

It  being  now  too  late  to  enter  r,  proper  judpinent  in  the 
court  below  {Ex  parte  Gilmore,  71  Cal.  6f?4),  it  is  ordered 
that  the  petitioner  be  discharged  from,  custody. 

McFarland,  J.,  Morrison,  C.  J.,  Sharpstein,  J.,  and 
Thornton,  J.,  concurred. 

Temple,  J.,  dissented. 


[No.  11723.     In  Bank.—Febniary  9,  1887.] 

C.  W.  CRAMER,  Respondent,  v,  B.  E.  TITTLE  et  al., 
Appellants. 

Constitutional  Law — Corporations  as  Sole  Surety — Act  of 
March  12,  1885 — Undertaking  on  Appeal. — The  act  of  March 
12,  1886,  providing  that  a  corporation  organized  under  the  laws 
of  any  of  the  United  States  for  the  purpose  of  making  and  guar- 
anteeing bonds  and  undertakings  required  by  law  may  be  accepted 
as  a  sole  and  sufficient  surety  on  such  bonds  and  undertakings, 
is  not  in  conflict  with  article  4,  nection  25,  subdivision  3,  of  the 
constitution,  prohibiting  the  p'''«*<'i"f*  of  special  laws  regulating  the 
practice  of  courts  of  juslico;  :»n(l  an  undertaking  on  appeal 
given  in  pursuance  of  the  act  is  valid. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

In  order  to  perfect  the  appeal,  the  appellants  filed  an 
undertaking  by  the  Pacific  Surety  Company,  a  corpora- 
tion organized  under  the  laws  of  California  for  the  pur- 
pose of  furnishing  bonds  of  suretyship,  as  the  only  surety. 
The  undertaking  was  given  in  pursuance  of  the  act  of 
March  12,  1885,  entitled  "An  act  to  facilitate  the  giving 
of  bonds  required  by  law."  Section  1  of  that  act  pro- 
vides that  "  whenever  any  person  who  now  or  hereafter 
may  be  required  or  permitted  by  law  to  make,  execute, 
and  give  a  bond  or  undertaking  with  one  or  more  sure- 
ties, conditioned  for  the  faithful  performance  of  any 
duty,  or  for  the  doing  or  not  doing  of  anything  in  said 
bond  specified,  any  head  of  department,  board,  court, 
judge,  officer,  or  other  person  who  is  now  or  shall  here- 
after be  required  to  approve  the  sufficiency  of  any  such 
bond  or  undertaking,  or  the  sureties  thereon,  may  accept 
as  sole  and  sufficient  surety  on  such  bond  or  under- 
taking, any  corporation  incorporated  under  the  laws  of 
any  state  of  the  United  States,  for  the  purpose  of  making 
or  guaranteeing  bonds  and  undertakings  required  by  law.'* 
The  respondent  moved  to  dismiss  the  appeal  on  the 
ground  that  no  sufficient  undertaking  on  appeal  had  been 
filed. 

Van  Ness  &  Roche,  Hall  &  Rodgers,  John  H.  Boalt,  and 
Robert  Ash,  for  Appellants. 

The  act  of  March  12,  1885,  is  a  general  law,  and  is  free 
from  the  objection  that  it  is  special  legislation,  whether 
it  regulates  practice  in  courts  of  justice,  or  not.  (Afc- 
Annich  v.  Af.  R,  R,,  20  Iowa,  338;  Connor  v.  Mayor, 
5  N.  Y.  285;  People  v.  Stephens,  2  Abb.  Pr.  348;  Williams 
V.  People,  24  N.  Y.  405;  Bishop  v.  Oakland,  58  Cal.  574.) 

If  the  act  is  general  in  its  operation,  it  is  not  within 
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the  prohibition  contained  in  subdivision  3  of  section  25 
of  article  4  of  the  constitution,  against  the  passage  of 
local  or  special  laws  regulating  the  practice  of  courts  of 
justice. 

John  /.  Coffey,  and  W,  H.  Tompkins,  for  Respondent 

The  act  in  question  is  unconstitutional  as  being  special 
legislation.     (Const.,  art.  4,  sec.  25,  subd.  3.) 

The  Court.  —  We  are  of  opinion  that  the  undertaking 
in  this  case  is  valid.  The  statute  is  a  general  law,  and 
not  an  amendment  to  the  Code  of  Civil  Procedure  in  the 
sense  of  the  provision  of  the  constitution  referred  to.  The 
statute  is  constitutional. 

Motion  to  dismiss  appeal  denied. 


[No.  11975.     Department  Two.— February  10,  1887.] 

R.   R.  BROWN,   Petitioner,  v.  SUPERIOR  COURT 
OF  SAN  BENITO  COUNTY,  Respondent. 

Criminal  Law  —  Misdemeanor  —  Justice's  Court  —  Order  Sustaiw- 
INO  Demurrer — Appeal — Trial  in  Superior  Court. — The  peti- 
tioner was  prosecuted  in  a  Justice's  Court  for  a  misdemeanor. 
He  demurred  to  the  complaint,  and  his  demurrer  being  over- 
ruled, pleaded  not  guilty.  The  court  subsequently  set  aside  the 
order  overruling  the  demurrer,  and  entered  one  sustaining  it. 
On  an  appeal  by  the  prosecution,  the  Superior  Court  reversed 
the  order  sustaining  the  demurer.  Held,  that  the  Superior  Court 
had  no  jurisdiction  to  proceed  with  the  trial  of  the  petitioner, 
but  should  have  remanded  the  cause  to  the  Justice's  Court  with 
instructions  to  overrule  the  demurrer. 

Application  for  a  writ  of  prohibition.     The  facts  are 
stated  in  the  opinion  of  the  court. 

McCroskey  &  Hunter,  and  M.  T,  Dooling,  for  Petitioner. 

G.  B.  Montgomery,  and  N.  C.  Briggs,  for  Respondent. 
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McFarland,  J.  —  Application  for  writ  of  prohibition. 

The  petitioner  was  brought  before  the  court  of  a  jus- 
tice of  the  peace  upon  a  complaint  charging  a  misde- 
meanor, of  which  the  court  had  full  jurisdiction.  He 
demurred  to  the  complaint,  and  the  court  overruled  his 
demurrer,  whereupon  he  made  and  had  entered  a  plea  of 
not  guilty.  Afterward  the  court,  of  its  own  motion,  set 
aside  its  order  overruling  the  demurrer,  and  entered  an 
order  sustaining  it.  The  people  then  appealed  to  the 
Superior  Court,  and  the  petitioner  there  confessed  that 
the  justice  erred  in  sustaining  the  demurrer,  and  asked 
that  the  cause  be  remanded  to  the  Justice's  Court,  to  be 
there  tried  upon  the  said  plea  of  "  not  guilty "  already 
therein  made  and  entered.  The  Superior  Court  refused 
to  remand  the  cause,  and  made  an  order  reversing  the 
action  of  the  Justice's  Court  in  sustaining  the  demurrer 
and  ordering  petitioner  to  plead  in  the  Superior  Court. 
Petitioner  refused  to  plead,  upon  the  ground  that  the 
Superior  Court  had  no  jurisdiction  to  receive  the  plea 
or  to  try  the  cause.  The  court  thereupon  ordered  a  plea 
of  "  not  guilty  "  to  be  entered  for  petitioner,  and  set  the 
cause  for  trial,  and  this  proceeding  is  brought  to  pro- 
hibit said  Superior  Court  from  proceeding  to  try  the 
petitioner. 

In  cases  like  the  one  under  review,  the  Justice's  Court 
is  the  court  of  original  jurisdiction;  the  Superior  Court 
is  the  appellate  court.  The  relation  between  them  is 
very  similar  to  that  exising  in  other  cases  between  the 
Superior  Courts  and  the  Supreme  Court.  There  h  one 
marked  difference,  which  .  that  whei.  on  r.ppeal  from  a 
Justice's  Court  a  new  tria^  is  ^.  ied,  the  new  trial  must 
be  had  in  the  Superior  Court.  '<.  .  Cod:,  sec.  1469.) 
But  a  new  trial  in  a  criminal  case  is  a  re-examination  of 
the  issue  "before  another  jury  after  a  verdict  has  been 
given."  (Pen.  Code,  sec.  1179.)  Clearly,  therefore,  there 
cannot  be  i.  trial  in  a  Superior  Court  before  a  jury  upon 
issues  of  fact  raised  by  the  plea  of  "  not  guilty  "  before 
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there  has  been  such  a  trial  in  the  lower  court.  To  hold 
otherwise  would  be  to  convert  the  Superior  Court  into  a 
court  of  original  jurisdiction  in  such  cases,  and  to  deprive 
the  defendant  of  his  right  to  be  first  tried  in  the  court  to 
which  the  law  assigns  his  case,  and  of  his  right  afterward 
to  appeal  to  the  proper  appellate  court. 

The  objection  made  by  respondent,  that  there  is  no 
machinery  provided  by  the  code  by  which  the  Superior 
Court  can  transmit  its  rulings  and  direction  to  the 
lower  court,  is  not  well  taken.  Section  1467,  Penal  Code, 
provides  that  "  the  appeal  is  taken,  heard,  and  deter- 
mined as  provided  in  title  9,  part  2,  of  this  code."  Said 
title  9  contains  the  full  method  of  procedure  on  appeals 
in  criminal  cases  from  the  Superior  Courts  to  the  Su- 
preme Court,  and  among  its  provisions  will  be  found 
ample  means  for  the  disposition  of  an  appeal  of  any  char- 
acter taken  to  the  Superior  Court  from  the  court  of  a 
justice  of  the  peace.  In  the  case  at  bar  the  respondent 
should  have  remanded  the  action  to  the  court  below,  with 
instructions  to  overrule  the  demurrer,  but  it  has  no  ju- 
risdiction to  itself  try  the  case  as  it  proposes  to  do. 

The  parties  have  assumed  that  a  demurrer  to  a  com- 
plaint in  a  criminal  case  in  a  Justice's  Court  is  a  proper 
pleading.  As  the  code  does  not  provide  for  a  demurrer 
in  such  a  case,  it  may  be  a  question  whether  or  not  a 
court  should  entertain  it  at  all.  That  question,  how- 
ever, would  not  affect  the  result  in  this  present  proceed- 
ing. 

Let  a  writ  of  prohibition  issue  as  prayed  for. 

Temple,  J.,  and  Thornton,  J.,  concurred. 
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[No.  11220.  In  Bank.— February  10,  1887.] 

JAMES  W.  ROWLAND,  Appellant,  z;.  MICHAEL  J. 
MADDEN  ET  AL.,  Respondents. 

Estate  of  Decedent — Husband  and  Witb — Community  Property 
— Action  against  Estate  of  Deceased  Wife — Pleadings. — The 
action  was  brought  by  a  r  irviving  !iuaband  against  the  executors 
of  the  last  will  of  hia  deceased  wife,  to  recover  certain  money 
claimed  to  have  been  cJinniunity  property,  and  secretly  used  by 
the  wife  as  her  own  separate  property.  The  complaint  alleged  an 
indebtedness  of  the  estate  tf  the  deccclei  ^-^  and  that  a  claim  for 
the  same  had  been  presented  1j  the  defendants  as  executors,  and 
by  them  rejected.  ffeZd,  that  the  allegation  of  the  presentation 
of  the  claim  was  material. 

Id. — ^Replevin  of  Monet — Specific  Fund. — H«W  further,  that  the  ac- 
tion could  7  '  *;  be  treated  as  in  the  nature  of  replevin  to  recover 
the  money  as  specific  community  property  belonging  to  the  plain- 
tiff, because  neither  the  money,  nor  any  specific  property  or  fund 
to  which  it  could  be  traced,  was  shown  to  have  come  into  the 
possession  of  the  defendants. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Moses  G.  Cobb,  for  Appellant. 

A.  N,  Drown,  and  William  H,  FiHeld,  for  Respondents. 

McFarland,  J.  —  After  full  argument  on  rehearing, 
we  see  no  reason  to  depart  from  the  conclusion  hereto- 
fore reached  in  this  case.  Appellant  complains  that  the 
judgment  heretofore  rendered  by  this  court  rests  too 
largely  upon  technical  grounds.  We  are  disposed  to 
look  through  technical  difficulties,  and  mere  questions 
of  pleading  and  practice,  to  the  real  legal  merits  of  a  case, 
when  we  can  do  so  without  violating  well-settled  prin- 
ciples; but  the  rule  that  the  proofs  must  correspond  to 
the  averments  is  too  grave  to  be  totally  disregarded. 
Appellant's  real  cause  of  action,  if  he  has  any,  lies  in  the 
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alleged  fact  that  his  wife,  now  deceased,  about  thirteen 
years  before  her  death,  got  possession  of  some  sixteen 
thousand  dollars  in  money,  of  community  property,  and 
secretly  used  it  as  her  own  separate  property,  —  appellant 
believing  all  the  time  that  she  had  paid  it  out  on  cer- 
tain debts  which  she  represented  the  community  to  be 
owing,  but  which  had  no  existence.  Now,  this  action  is 
brought  against  the  defendants  as  executors  of  the  last 
will  of  the  deceased  wife.  The  complaint  charges  an 
indebtedness  of  the  estate,  and  that  a  creditor's  claim 
for  the  same,  duly  verified,  was  presented  to  defendants 
in  accordance  with  sections  1493  and  1494  of  the  Code 
of  Civil  Procedure,  and  was  by  them  rejected;  and  its 
prayer  is  for  a  money  judgment  to  be  paid  out  of  the 
estate  in  due  course  of  administration.  Clearly  in  such  a 
case  there  must  be  proof  of  the  presentation  of  the  claim 
to  the  executors. 

But  if  we  were  permitted  to  look  further  into  the  case, 
we  could  see  nothing  to  warrant  a  reversal  of  the  judg- 
ment. If  we  could  disregard  the  pleadings  and  treat  the 
action  as  one  in  the  nature  of  an  action  of  replevin  to  re- 
cover the  money,  not  as  a  debt,  but  as  specific  community 
property  belonging  to  the  husband,  —  in  which  case  de- 
fendants should  not  have  been  sued  as  executors,  —  then 
appellant  would  fail,  because  the  money,  or  any  specific 
property  or  fund  to  which  it  can  be  traced  and  identi- 
fied, is  not  shown  to  have  come  into  possession  of  respond- 
ents. If  the  money  may  be  considered  as  property  subject 
to  a  trust,  and  it  cannot  be  identified  either  in  its  original 
or  in  any  substituted  form,  then,  although  appellant  might 
rely  upon  the  personal  liability  of  the  trustee,  he  has  no 
special  claim  upon  her  general  estate  superior  to  that  of 
other  creditors.  In  that  view  his  position  toward  the  estate 
is  simply  that  of  other  contract  creditors,  and  his  claim 
should  have  been  presented  to  the  executors.  {Lathrop  v. 
Bampton,  31  Cal.  23.) 

These  views  of  the  case  make  it  unnecessary  to  notice 
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other  points  which  are  ably  presented  by  counsel  for  re- 
spondents. 

Judgment  and  order   affirmed. 

Sharpstein,  J.,  McKiNSTRY,  J.,  and  Morrison,  C.  J., 
concurred. 

Paterson,  J.,  concurred  in  the  judgment. 

Thornton,  J.,  dissented. 

The  following  is  the  opinion  above  referred  to,  ren- 
dered in  Bank  on  the  29th  of  November,  1886. 

Sharpstein,  J.  —  The  plaintiff  sues  the  defendants  as 
executors  of  the  last  will  and  testament  of  Jane  Row- 
land, deceased,  to  recover  the  sum  of  thirty-six  thousand 
dollars,  which  he  alleges  was  justly  due  to  him  from  said 
testator  at  the  time  of  !^er  decease ;  .nd  he  further  alleges 
that  on  ihe  ninth  day  of  December,  1881,  said  claim, 
duly  verified  by  the  oath  of  plaintiff,  was  duly  presented 
to  the  defendants  as  executors  of  the  will  of  said  Jane 
Rowland,  deceased,  fo   allowance. 

The  defendants  in  their  answer  deny  that  on  the  ninth 
day  of  December,  1881,  the  claim  of  plaintiff  for  said 
sum,  or  any  claim  whatever,  was  duly  presented  to  these 
defendants  for  allowance,  or  that  any  proper  or  legal 
claim,  or  any  of  the  matters  or  things  in  the  plaintiff's 
complaint  alleged,  has  been  at  any  time  duly  or  other- 
wise presented  to  these  defendants  for  allowance.  Upon 
this  issue  the  court  finds  that  the  alleged  claim  of  plain- 
tiff was  not,  nor  was  any  claim  verified  by  the  oath  of 
plaintiff,  duly  or  otherwise  presented  to  the  defendants 
as  executors,  as  aforesaid  or  otherwise,  for  allowance  on 
the  ninth  day  of  December,  1881,  or  at  any  other  time. 

The  finding  is  not  against  the  evidence,  and  appellant 
does  not  attack  it  on  that  ground.  He  contends  that  the 
pleadings  do  not  raise  any  such  issue;  that   the  allegn- 
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tions  of  the  complaint,  as  to  that  matter,  are  wholly  im- 
material; but  if  material,  they  are  not  sufficiently  denied 
to   raise  an  issue. 

As  to  the  materiality  of  the  allegation,  we  entertain 
no  doubt.  The  case  differs  but  little,  if  at  all,  in  prin- 
ciple, from  Lathrop  v.  Bampton,  31  Cal.  17,  in  which  it 
was  held  that  the  due  presentation  of  the  claim,  in  that 
case,  to  the  executor  was  a  prerequisite  of  the  right  to 
maintain  an  action  against  him. 

Treating  the  allegation  as  a  material  one,  was  it  suffi- 
ciently denied  to  raise  an  issue? 

The  defendants  in  their  answer  "  deny  that  on  the  ninth 
day  of  December,  at  said  city  and  county,  or  elsewhere, 
the  claim  of  the  plaintiff  for  the  sum  of  thirty-six  thou- 
sand dollars,  ....  or  the  claim  as  in  plaintiff's  com- 
plaint set  forth,  or  the  claim  upon  which  this  action  is 
founded,  or  any  claim  whatever,  was  duly  presented  to 
these  defendants  for  allowance,  or  that  any  proper  or 
legal  claim  for  any  of  the  matters  or  things  in  plaintiff's 
complaint,  has  been  at  any  time,  duly  or  otherwise  pre- 
sented to  these  defendants  for  allowance." 

It  appears  by  the  record  that  this  was  treated  as  a  de- 
nial sufficient  to  raise  an  issue  upon  the  plaintiffs  alle- 
gation of  a  presentation  of  his  claim  to  the  defendants. 
It  it  doubtless  obnoxious  to  criticism,  but  under  section 
475,  Code  of  Civil  Procedure,  the  defect  must  now  be 
disregarded. 

Other  questions  are  discussed  by  counsel,  upon  which 
it  is  unnecessary  to  express  any  opinion  at  this  time. 

Judgment  and  order  affirmed. 

McKiNSTRY,  J.,  Myrick,  J.,  Thornton,  J.,  and  Mor- 
rison, C.  J.,  concurred. 
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[No.    11689.    In   Bank.— February    16,   1887.] 

THE  PEOPLE,  Respondent,  v.  HIBERNIA  SAVINGS 
AND  LOAN  SOCIETY  et  al.,  Appellants. 

Escheated  Pbopebtt — Pbocesdino  fob  Disoovebt  of — Examination 
OF  Books  of  Cobporation — Attobney-oenebal. — Section  474  of 
the  Political  Code  provides  for  a  proceeding  in  court  for  the  dis- 
covery of  property  which  has  escheated  or  should  escheat  to  the 
state,  by  an  examination  as  witnesses  of  persons  charged  to  have 
such  property  in  their  possession  or  under  their  control,  and 
authorizes  the  court  to  require  them  to  render  accounts,  and  to 
submit  their  books  and  papers  for  inspection,  under  the  super- 
vision of  the  court.  The  section  does  not  empower  the  attorney- 
general  to  examine  the  books  of  corporations,  at  his  own  option, 
and  independent  of  any  judicial  action,  for  the  purpose  of  dis- 
covering such  property. 

Id. — Demand  fob  Submission  of  Books. — Prior  to  the  commencement 
of  such  a  proceeding,  the  attorney-general  need  not  demand  that 
the  books  and  papers  of  the  corporation  be  submitted  to  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  proceeding  was  brought  to  obtain  a  judgment  re- 
quiring the  defendants  to  permit  the  attorney-general, 
and  such  counsel  as  he  might  employ,  to  examine  all  the 
books  and  papers  of  the  defendant  corporation  for  the 
purpose  of  discovering  what  property,  if  any,  it  had  in 
its  possession  which  had  escheated  or  should  escheat  to 
the  state.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Tobin  &  Tobin,  for  Appellants. 

W.  T.  Baggett,  E.  C.  Marshall,  B.  P.  Cole,  and  James  A. 
Waytnire,  for  Respondent. 

McKinstry,  J.  —  It  is  not  necessary  to  express  any 
opinion  as  to  the  validity  of  section  474  of  the  Political 
Code.  Its  validity  has  not  been  attacked  by  counsel 
herein,   nor  has  the  power  of  the  legislature  under  the 
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constitution,  to  confer  the  jurisdiction  upon  the  Probate 
or  Superior  Court,  been  questioned. 

Prior  to  the  amendment  of  1880,  section  474  of  the  Po- 
litical Code  read: — 

"  It  shall  be  the  duty  of  the  attorney-general  to  insti- 
tute investigation  for  the  discovery  of  all  real  and  per- 
sonal property  which  may  have  or  should  escheat  to  the 
state,  and  for  that  purpose  shall  have  full  power  and  au- 
thority to  cite  any  and  all  persons  before  any  of  the  Pro- 
bate Courts  of  this  state,  to  answer  investigations  and 
render  accounts  concerning  said  property,  real  or  per- 
sonal, and  to  examine  all  books  and  papers  of  any  and  all 
corporations.  When  any  real  or  personal  property  shall 
be  discovered,  which  should  escheat  to  the  state,  the  attor- 
ney-general must  institute  suit  in  the  District  Court  of 
the  county  where  said  property  shall  be  situated,  for  the 
recovery,  to  escheat  the  same  to  the  state.  The  proceed- 
ings in  all  such  actions  shall  be  those  provided  for  in 
title  8,  part  3,  Code  of  Civil  Procedure.  The  attorney- 
general  may,  for  the  purposes  and  objects  of  this  section, 
employ  counsel  to  act  in  his  place  and  stead  for  the  dis- 
covery and  recovery  of  both  personal  and  real  property, 
and  in  such  proceedings,  both  in  investigation  for  dis- 
covery or  proceedings  for  recovery,  such  counsel  so 
employed  shall  have  the  power  and  authority  of  the 
attorney-general.  The  compensation  for  services  of  such 
counsel  shall  be  determined  by  the  board  of  examiners, 
and  paid  out  of  the  sums  so  found  to  be  escheated  and 
recovered  to  the  state,  and  not  otherwise;  provided,  that 
the  state  of  California  shall  in  no  case  be  responsible  for 
any  charges  for  attorneys'  fees  for  suits  prosecuted  under 
this  act,  but  the  attorney-general  is  hereby  authorized 
to  pay  to  the  person  or  persons  discovering  the  same  the 
costs  and  charges  of  prosecuting  any  suit  or  suits  under 
this  act,  a  sum  not  in  any  case  exceeding  ten  per  cent  of 
the  sums  actually  received,  as  provided  in  this  act.'' 

The  amendment  of   1880  simply  substitutes  the  words 
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"  any  of  the  Superior  Courts  "  for  "  any  of  the  Probate 
Courts  "  in  one  place,  and  "  Superior  Courts  "  for  "  Dis- 
trict Courts  "  in  another. 

While  the  first  sentence  of  the  section  may  not  be  en- 
tirely free  from  ambiguity,  we  think  the  section  was 
clearly  intended  to  provide  for  a  proceeding  in  court,  for 
the  discovery  of  property  which  had  escheated  or  should 
escheat,  by  an  examination  as  witnesses  of  persons 
charged  to  have  such  property  in  their  possession  or 
under  their  control,  with  authority  in  the  court  to  re- 
quire them  to  render  accounts  and  to  submit  their  books 
and  papers  for  inspection,  under  the  supervision  of  the 
court. 

If  the  purpose  of  the  legislature  had  been  to  empower 
the  attorney-general  to  examine  the  books  of  corpo- 
rations, at  his  own  option,  and  independent  of  any  judi- 
cial action,  that  purpose  could  have  been  accomplished 
by  a  slight  amendment  of  section  382  of  the  Civil  Code. 
And  if  the  strictly  grammatical  structure  of  the  sentence 
were  alone  to  be  regarded,  it  would  seem  to  be  the  per- 
sons cited  who  are  "  to  examine  "  the  books  and  papers. 
But  the  section  directs  the  attorney-general  "  to  institute 
investigation  for  the  discovery,"  by  "  citing "  persons 
"before  any  of  the  Probate  [Superior]  Courts."  The 
succeeding  portions  of  the  section  make  the  meaning 
still  more  apparent.  The  attorney-general  is  authorized 
to  employ  "  counsel "  to  act  in  his  place  and  stead  for 
"  the  discovery  "  of  property,  etc.  And  the  proviso,  also, 
shows  the  intent  that  counselors  at  law  were  to  be  em- 
ployed to  perform  services  as  such,  —  as  in  the  examina- 
tion under  oath  of  the  persons  cited,  —  and  not  services 
merely  clerical,  or  those  of  accountant. 

As  originally  passed,  the  section  of  the  Political  Code 
provided,  in  effect,  that  on  application  of  the  attorney- 
general,  citation  should  issue  out  of  the  Probate  Court. 
The  term  "  citation "  is  only  employed  in  the  chapters 
of  the  Code  of  Civil  Procedure  which  relate  to  the  settle- 
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ment  of  the  estates  of  deceased  persons.  Citations  are 
required  to  be  directed  to  the  person  cited,  and  must 
contain  the  title  of  the  proceedings,  a  brief  statement  of 
the  nature  of  the  proceedings,  and  a  direction  that  the 
person  cited  appear  at  a  time  and  place  specified.  (Code 
Civ.  Proc.,  sec.  1707.)  They  must  be  served  like  a  sum- 
mons, and  can  in  certain  cases  be  issues  only  on  the 
order  of  the  judge.  (Sees.  1708, 1709.)  Usually  citations 
are  issued  on  petition  or  written  application,  and  some- 
times a  party  is  cited  to  appear  and  answer  such  petition. 
(Sec.  1384.)  On  the  judge's  own  motion,  or  the  motion  of 
any  person  interested  supported  by  affidavits,  the  citation 
may  require  the  person  cited  to  appear  for  "examina- 
tion." (Sec.  1394.)  Or  to  show  cause  why  further  secu- 
rity should  not  be  given.  (Sees.  1398,  1403.)  Or  may 
require  one  to  appear  and  make  discovery  under  oath  as  to 
his  possession  of  any  of  the  assets  of  the  estate  of  the  de- 
ceased person,  (Sec.  1459.)  So  a  minor  may  be  cited 
to  appear  and  nominate  a  guardian.  (Sec.  1749.)  An 
executor  may  be  cited  to  render  "  an  exhibit "  showing 
the  amount  of  money  received  and  paid  out  by  him,  etc. 
(Sec.  1623.)  An  attachment  may  be  issued  after  citation 
has  been  issued  and  served  on  the  executor  to  appear  and 
show  cause.     (Sec.  1628.) 

In  some  instances  the  person  cited  may  make  an  issue 
as  to  the  matters  alleged  in  the  petition  or  written  appli- 
cation for  the  citation;  in  some  he  is  required  merely  to 
subject  himself  to  examine  under  oath.  Section  474  of 
the  Political  Code  provides  for  a  citation,  to  issue  on  the 
application  of  the  attorney-general,  requiring  the  person 
cited  to  answer  questions  as  to  property  subject  to  escheat, 
and  to  submit  accounts,  books,  and  papers,  if  required  by 
the  court. 

The  section  does  not  in  terms  require  that  the  applica- 
tion of  the  attorney-general  shall  be  by  petition  or  com- 
plaint in  writing.  We  are  inclined  to  believe  that  it 
should  be,  and  that  it  should  state  in  general  terms  the 
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purpose  to  be  investigation  for  discovery.  But  we  are 
clear  that  the  person  cited  cannot  avoid  examination  by 
merely  pleading  that  he  or  it  has  no  property  subject  to 
escheat.  The  very  purpose  of  the  proceeding  is  the  dis- 
covery of  those  things  knowledge  of  which  would  render 
the  proceeding  unnecessary.  It  cannot  therefore  have 
been  intended  that  the  state,  or  attorney-general  for  the 
state,  should  be  compelled  to  allege  and  prove  the  facts 
for  the  ascertainment  of  which  the  proceeding  is  com- 
menced. On  return  of  the  citation  the  defendant  is  to 
appear,  answer  fully  to  all  interrogatories,  present  ac- 
counts, if  so  ordered,  and  submit  books  and  papers  as 
evidence,  if  required  by  the  court. 

There  is  some  analogy  between  the  statutory  proceed- 
ing and  the  former  proceeding  by  bill  in  equity  for  dis- 
covery when  there  was  no  prayer  for  other  relief.     At 
common   law   it   was   in  general   necessary,    in   order  to 
maintain  a  bill   for  discovery,  that  an  action  should  be 
already  commenced  in  another  court,  to  which  it  should 
be  auxiliary.     There  were  a  few  exceptions  to  this  rule, 
as  where  the  object  of  the  discovery  was   to  ascertain 
who  was  the  proper  party  against  whom  a  suit  should 
be  brought.     (2  Story's  Eq.  Jur.,  13th  ed.,  sec.   1483.) 
And  so,  perhaps,  where  the  bill  was  filed  to  secure  evi- 
dence on  which  to  go  to  law  against  a  named  person. 
In  Moodaly  v.  Menten,  2  Dick.  262,  plaintiff  filed  his  bill 
for  a  discovery,  and  for  a  commission  to  examine  wit- 
nesses against  the  East  India  Company  and  their  secre- 
tary,   but   prayed   no   relief.      The   defendants    demurred 
that  plaintiff  had  not  brought  an  action.     The  demurrer 
was  overruled  on  the  ground  that  the  facts  alleged  showed 
it  could  not  have  been  known  whether  the  company  and 
secretary,  or  a  certain  lessee  of  the  company,  should  be 
sued  until  discovery  was  made.     Mendes  v.  Barnard,   1 
Dick.  65,  came  before  the  court  on  demurrrer  to  so  much 
of  the  plaintiff's  bill  as  prayed  a  commission,  the  bill  only 
praying  the  commission  to  enable  the  plaintiff  to  go  to 
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law.  It  was  ordered  to  stand  over  for  presentation  of 
precedents,  which  being  produced,  the  demurrer  was  over- 
ruled. 

Whether  section  474  of  the  Political  Code  authorizes 
the  summary  proceedings  for  discovery  in  cases  in  which 
a  bill  of  discovery  would  not  have  lain  at  common  law, 
it  is  not  important  to  inquire,  since  the  power  of  the 
legislature  to  enact  the  section  has  not  here  been  ques- 
tioned. But  it  is  plain  the  section  contemplates  no 
other  judgment  as  the  result  of  the  investigation  for 
discovery  than  an  adjudication  or  declaration  that  the 
person  cited  has  (or  has  not)  fully  and  fairly  answered 
all  questions  propounded  to  him;  has,  if  ordered  to  ren- 
der any,  rendered,  full,  true,  and  just  accounts;  and  (if 
so  ordered)  has  submitted  all  his  books  and  papers  with- 
out concealment.  The  court  is  armed  with  power  to  pun- 
ish for  contempt  in  case  of  an  attempt  to  defraud  and 
deceive,  and  with  appropriate  power  to  enforce  complete 
discovery.  When  the  discovery  is  fair  and  complete,  the 
respondent  or  person  cited  is  entitled  to  costs.  If  the 
defendant  is  contumacious,  or  appears  willfully  to  have 
sought  to  conceal  the  facts,  costs  should  not  be  allowed 
him. 

We  find  nothing  in  the  statute  which  requires  the  at- 
torney-general to  demand  that  the  books  and  papers  of 
a  corporation  should  be  submitted  to  him  before  com- 
mencing the  proceeding.  In  the  case  now  before  us  no 
"  citation "  was  issued.  The  attorney-general  filed  a 
"  complaint,"  in  which  he  alleged  that  the  people  had 
been  informed  and  believed  that  the  defendant  had  in 
its  possession  large  sums  which  "have  escheated  or 
should  escheat,  and  which  defendants  neglect  and  re- 
fuse to  turn  over  to  said  state,"  and  further  alleged  that 
he  had  made  demand  to  be  permitted  to  examine  the 
books,  etc.  The  defendant,  after  moving  to  strike  out 
and  demurring,  answered,  denying  that  it  had  in  its  pos- 
session any  sum  of  money  which  had  escheated  or  should 
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escheat,  or  that  it  had  neglected  "  to  turn  over ''  any  such; 
denied  that  examination  of  the  books  was  necessary,  or 
that  the  attorney-general  had  made  demand. 

None  of  the  officers  of  the  defendant  were  examined 
in  court,  nor,  so  far  as  appears,  were  they  called  for  ex- 
amination, nor  were  they  ordered  to  render  any  account, 
or  produce  any  books  in  court  or  before  any  referee,  to 
be  examined  under  the  direction  of  the  court. 

The  court  found: — 

"  That  prior  to  the  institution  of  this  action  the  attor- 
ney-general of  the  state  made  demand  of  the  defendants 
the  Hibernia  Savings  and  Loan  Society  (a  corporation), 
and  the  defendants  M.  D.  Sweeney,  R.  J.  Tobin,  C.  D. 
O'Sullivan,  G.  Touchard,  Peter  Donahue,  D.  J.  Oliver, 
and  D.  T.  Murphy,  as  directors  of  said  corporation, 
that  he,  the  said  attorney-general,  or  such  counsel  as  he 
might  appoint,  be  permitted  to  examine  all  the  books  and 
papers  of  said  corporation,  for  the  purpose  of  discovering 
what  property  in  their  possession  had  escheated  or  should 
escheat  to  the  state. 

"  2.  That  the  defendants,  each  and  every  of  them,  re- 
fused, and  still  refuse,  to  comply  with  said  demand." 

And  thereupon  the  Superior  Court  entered  a  judg- 
ment directing  and  decreeing  "that  the  plaintiff  have 
judgment  against  the  defendant,  and  each  of  them,  that 
the  attorney-general  of  the  state,  or  such  counsel  as  he  may 
select  and  appoint,  be  permitted  to  examine  all  the  books 
and  papers  of  the  defendant  the  Hibernia  Savings  and 
Loan  Society,  for  the  purpose  of  discovering  what  prop- 
erty is  in  their  possession  which  has  escheated  or  should 
escheat  to  the  state  of  California.'' 

Thus  the  finding  of  the  court  was  upon  an  immaterial 
issue,  and  the  judgment  was  one  which  the  court  had  no 
authority  to  render  in  the  proceeding. 

Judgment  and  order  reversed. 

Temple,  J..  Thornton,  J.,  Siiarpstein,  J.,  McFar- 
LAND,  J.,  Paterson,  J.,  and  Morrison,  C.  J.,  concurred. 
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[No.  11792.  In  Bank.— February  16,  1887.] 

THE  PEOPLE,  Respondent,  v,  GERMAN  SAVING? 
AND  LOAN   SOCIETY,   Appellant. 

Escheated  Property — Discovert  of— Examination  of  Books  of 
Corporation — Power  of  Attorney-general. — Under  section  474 
of  the  Political  Code,  neither  the  attorney-general  nor  counsel 
employed  by  him  is  authorized  to  examine  the  books  and  papers 
of  a  corporation  for  the  purpose  of  discovering  property  which 
has  escheated  to  the  state,  except  under  the  order  and  supervision 
of  the  court. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  proceeding  was  for  a  writ  of  mandate  to  compel 
the  defendant  to  permit  the  attorney-general,  or  counsel 
employed  by  him,  to  examine  its  books  and  papers  for  the 
purpose  of  discovering  what  property,  if  any,  was  in  its 
possession  or  under  its  control  which  had  escheated  or 
should  escheat  to  the  state.  The  further  facts  are  stated 
in  the  opinion  of  the  court. 

Jarboe,  Harrison  &  Goodfellow,  for  Appellant. 

Attorney-General  Marshall,  and  W.  T,  Baggett,  for  Re- 
spondent. 

The  Court. —  This  is  an  appeal  from  a  judgment  di- 
recting a  peremptory  mandate  to  issue,  commanding  the 
defendant  to  permit  the  attorney-general  to  examine  all  its 
books  and  papers. 

Plaintiffs  contend  that  a  duty  is  specially  enjoined  on 
defendant  to  allow  such  examination  by  section  474  of  the 
Political  Code. 

That  section  does  not  authorize  the  attorney-general, 
or  counsel  appointed  by  him,  to  examine  the  books  and 
papers  of  a  corporation,  except  under  the  order  and 
supervision  of  the  court.      {People  v.  Hibernia  Savings 
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and  Loan  Society,  ante,  p.  21.)     The  mandate  should  have 
been  denied. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  the  court  below  to  dismiss  the  proceedings. 


[No.  9793.  In  Bank.— February  16,  1887.] 

H.  W.  PLUMMER.  Respondent,  v.  CHESTER  WOOD- 
RUFF, Appellant. 

School  Land — Advebse  Occupation — Afplication  to  Purchase— 
FoBM  of  Affidavit. — Under  section  3495  of  the  Political  Code, 
an  applicant  for  the  purchase  of  school  land  in  the  adverse  occu- 
pation of  another  must  state  in  his  affidavit  the  fact  of  such  ad- 
verse occupation,  together  with  the  further  facts  that  the  town- 
ship in  which  the  land  is  situated  has  been  sectionized  three 
months,  and  that  the  adverse  occupant  has  been  in  the  occupation 
more  than  sixty  days  since  the  plat  was  filed  in  the  United  States 
land-office.  An  affidavit  which  states  that  Uiere  is  no  occupation 
thereof  adverse  to  the  applicant  is  insufficient  to  confer  a  right  to 
purchase. 

Id. — Sufficiency  op  Adverse  Occupation. — At  the  time  of  the  plain- 
tifT's  application  to  purchase,  the  defendant  was  using  the  land 
in  question  as  a  sheep  pasture,  and  had  inclosed  about  three 
fourths  of  it,  and  erected  thereon  a  cabin  and  corral:  held,  that 
the  defendant  was  in  the  adverse  occupation  of  the  land  within 
the  meaning  of  section  3495  of  the  Political  Code. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County. 

The  action  was  brought  to  determine  a  contest  as  to  the 
right  to  purchase  a  portion  of  a  section  of  school  land. 
The  further  facts  are  stated  in  the  opinion  of  the 
court. 

/.  M.  Mannon,  F.  R.  Williams,  and  /.  W.  Harding,  for 
Appellant. 

/.  A.  Cooper,  for  Respondent. 

McFarland,  J. —  After  hearing  in  Bank,  we  are  of  the 
opinion   that  the  conclusion   reached  on  the   former  de- 
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cision  of  this  cause  by  Department  One  of  this  court  is 
correct. 

Respondent  contends  that  Mr.  Justice  Ross,  in  deliver- 
ing the  opinion  of  the  court  in  Department  One,  was 
mistaken  in  stating  that  the  court  below  found  the  oc- 
cupation  of  the  land  in  contest  by  appellant  to  be  adverse 
to  respondent.  But  there  was  no  such  mistake.  The 
court  below  does  not  expressly  apply  the  word  "  adverse  " 
to  such  occupation;  but  it  finds  facts  which  show  it  to 
be  adverse.  The  findings  are  that  appellant  had  about 
three  fourths  of  the  land  inclosed;  that  he  had  on  it  a 
cabin  and  corral ;  and  that  he  used  it  as  a  "  sheep  pas- 
ture." It  further  appears  in  the  pleadings  and  findings 
that  he  filed  his  affidavit  and  application  to  purchase  the 
land  on  the  same  day  on  which  the  application  of  the 
respondent  was  filed;  that  he  is  desirous  of  purchasing 
the  land,  and  that  he  has  continuously  followed  up  his 
claim  to  purchase  it,  as  against  respondent's  claim  to  do 
the  same  to  this  court.  Under  such  circumstances, 
there  seems  to  be  no  doubt  that  his  occupation  was 
"  adverse,"  in  the  sense  in  which  that  word  is  used  in 
section  3495  of  the  Political  Code.  He  certainly  was 
not  holding  under  respondent,  by  lease  or  license,  or 
upon  any  terms  or  conditions,  which  would  make  his  pos- 
session, in  the  eye  of  the  law,  the  possession  of  respondent. 
The  doctrine  that  the  possession  of  land  by  one  not  claim- 
ing title  himself  is  presumed  to  be  in  sub-ordination  to 
the  true  title,  has  no  applicability  in  this  case.  Each 
party  admits  the  true  title  to  the  land  to  be  in  the  state, 
and  is  simply  contending  against  the  other  for  the  statutory 
right  to  purchase  it. 

If  the  court,  in  an  action  like  the  one  at  bar,  disre- 
gards the  requirements  of  the  original  affidavit  and  the 
want  of  proof  that  its  statements  are  true,  it  makes  no 
difference  what  it  may  finally  determine  as  to  the  ulti- 
mate rights  of  the  parties  to  purchase.  A  man  may 
have   the   right  to  purchase   a  piece  of  school  land  al- 
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though  another  may  be  in  the  adverse  occupation  of  it; 
but  if  that  be  the  fact,  he  must  state  it  in  his  affidavit, 
together  with  the  additional  facts  that  the  township  has 
been  sectionized  three  months,  and  that  the  adverse  oc- 
cupant has  been  in  the  occupation  more  than  sixty  days 
since  the  plat  was  filed  in  the  United  States  land-office. 
(Pol.  Code,  sec.  3495.)  This  is  intended  to  insure  the 
protection  given  to  occupants  by  section  3497,  and  to 
allow  them  an  opportunity  to  present  whatever  rights  they 
may  have.  And  it  has  been  held  by  this  court  that 
the  statements  made  in  the  affidavit  must  be  shown  at 
the  trial  to  be  true.  (McKensie  v.  Brandon,  71  Cal.  209, 
and  cases  there  cited.)  In  the  affidavit  made  by  respond- 
ent he  stated  that  there  was  no  occupation  of  the  land 
adverse  to  his.  But  the  findings  show  that  there  was  an 
occupation  adverse  to  his,  viz.,  the  occupation  of  appel- 
lant. 

Judgment  reversed,  and  cause  remanded. 

Temple,  J.,  McKinstry,  J.,  Paterson,  J.,  and  Thorn- 
ton, J.,  concurred. 

The  following  is  the  opinion  of  Department  One  above 
referred  to,  rendered  on  the  28th  of  September,  1886 : — 

Ross,  J. —  If,  as  has  been  frequently  held  here,  and 
which  must  now  be  regarded  as  settled,  an  affidavit  for 
the  purchase  of  land  from  the  state  must  conform  to  all 
of  the  requirements  of  the  statute  authorizing  the  pur- 
chase, it  logically  follows  that  the  matters  of  fact  re- 
quired to  be  alleged  must,  in  case  of  contest,  be  proved 
as  alleged,  else  no  right  to  purchase  accrues.  In  the 
case  before  us  the  plaintiff  applied  to  purchase  the  land 
in  contest  under  and  by  virtue  of  the  provisions  of  sec- 
tion 3495  of  the  Political  Code.  If,  as  was  stated  in  the 
affidavit,  and  as  is  alleged  in  the  complaint  herein,  there 
was  no  occupation  of  the  land  adverse  to  that  of  the 
plaintiff,  the  affidavit  conformed  to  the  requirements  of 
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the  statute,  and  upon  proof  of  the  facts  as  alleged,  the 
plaintiff  would  have  been  entitled  to  judgment  that  he 
be  permitted  to  make  the  purchase.  But  the  findings 
of  the  court  below  are  to  the  effect  that  there  was  at  the 
time  of  the  plaintiff's  affidavit  and  application  an  occu- 
pation of  a  portion  of  the  land  adverse  to  any  on  his 
part.  The  fact  that,  notwithstanding  such  adverse  pos- 
session, plaintiff  might,  under  the  circumstances  speci- 
fied in  the  statute  cited,  have  been  entitled  to  purchase, 
does  not  aid  him  here;  for  neither  his  affidavit  nor  com- 
plaint brings  him  within  the  provisions  of  the  statute, 
regarding  the  land  as  presented  by  the  findings.  In  other 
words,  it  is  not  sufficient  to  show  a  state  of  facts  which 
would  have  entitled  him  to  purchase  under  an  application 
which  was  in  fact  not  made. 
Judgment  reversed,  and  cause  remanded. 

McKiNSTRY,  J.,  and  Myrick,  J.,  concurred. 


[No.  9361.  In  Bank.— February  17,  1887.] 

E.  R.  ROBINSON,  Respondent,  v.  SPAULDING  GOLD 
AND  SILVER  MINING  COMPANY,  Appellant. 

GOBFOBATION — PURCHASE   OF    STOCK    AT    ASSESSMENT    SaLE — ^ESDECUnOW 

AGAINST  Corporation. — The  stock  of  a  corporation  purchased  by 
it  under  section  344  of  the  Civil  Code,  at  a  sale  for  delinquent 
assessments,  is  held  subject  to  the  control  of  the  stockholders,  and 
cannot  be  levied  on  under  an  execution  against  the  corporation. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  D.  Shadburne,  for  Appellant. 

Henry  H,  Reid,  for  Respondent. 
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Morrison,  C.  J. —  The  defendant,  a  mining  corpor- 
tion  in  the  state  of  California,  had  a  judgment  entered 
against  it  in  the  Superior  Court  of  the  city  and  county 
of  San  Francisco,  for  the  sum  of  $619.25,  on  the 
second  day  of  April,  1883.  On  the  thirteenth  day  of 
the  same  month  an  execution  was  issued  on  said  judg- 
ment, and  on  the  first  day  of  the  following  month  the 
sheriff  of  said  city  and  county  levied  on  99,280  shares 
of  the  capital  stock  of  the  mining  company  to  satisfy 
the  same,  and  on  said  last  day  all  the  right,  title,  and 
interest  of  said  company  in  and  to  said  shares  was  sold 
under  said  execution  to  satisfy  the  same,  and  a  certifi- 
cate of  sale  was  issued  by  the  sheriff  to  the  plaintiff 
therefor,  whereupon  the  plaintiff  demanded  of  defend- 
ant a  certificate  of  such  stock,  and  defendant  refused  to 
issue  stock  to  the  purchaser  thereof  at  such  sale;  where- 
fore plaintiff  prayed  for  a  decree  of  the  court  directing 
the  defendant  to  issue  to  him  said  99,280  shares  of  its 
capital  stock,  in  satisfaction  of  such  execution. 

On  the  trial  in  the  court  below  it  was  found,  as  a  con- 
clusion of  law,  that  the  plaintiff  was  entitled  to  a  decree 
as  prayed  for,  and  costs  of  suit. 

The  question  is,  Did  the  Spaulding  Mining  Company 
become  the  owner  of  said  stock  on  the  purchase  thereof 
for  non-payment  of  an  assessment?  and  did  it  become 
the  owner  in  such  a  sense  as  to  make  it  its  duty,  on  the 
sale  thereof  on  execution,  to  deliver  to  the  purchaser 
thereof  new  stock  in  place  of  that  sold?  We  think  it 
did  not,  and  that  it  was  not  the  owner  of  said  stock,  so 
as  to  subject  it  to  sale  on  an  execution  against  the  com- 
pany. 

Section  344  of  the  Civil  Code  provides  that  "  all  pur- 
chases of  its  own  stock  made  by  any  corporation  (for 
delinquent  assessments)  vest  the  legal  title  to  the  same 
in  the  corporation;  and  the  stock  so  purchased  is  held 
subject  to  the  control  of  the  stockholders,  who  may 
make  such  disposition  of  the  same  as  they  deem  fit,  in 
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accordance  with  the  by-laws  of  the  corporation,  or  vote 
of  a  majority  of  all  the  remaining  shares.  Whenever 
any  portion  of  the  capital  stock  of  a  corporation  is  held 
by  the  corporation  by  purchase,  a  majority  of  the  re- 
maining shares  is  a  majority  of  the  stock  for  all  pur- 
poses of  election,  or  voting  on  any  question  at  a  stock- 
holders' meeting. 

When  the  stock  of  the  corporation  was  sold  for  assess- 
ments, and  purchased  by  the  company,  it  thenceforth 
held  it  subject  to  the  control  of  the  stockholders,  and  it 
was  not  subject  to  resale  on  an  execution  issued  against 
the  corporation  in  satisfaction  of  its  debts.  The  corpor- 
ation had  no  interest  which  it  could  sell  and  dispose  of, 
and  it  had  no  interest  which  a  creditor  could  dispose  of 
by  forced  sale. 

Judgment  reversed. 

Temple,  J.,  Sharpstein,  J.,  McFarland,  J.,  Thorn- 
ton, J.,  and  McKiNSTRY,  J.,  concurred. 


[No.  11191.  In  Bank.— February  17,  1887.] 

F.  F.  DOLAND,  Appellant,  v,  JOHN  E.  MOONEY 
ET  AL.,  Respondents. 

Taxation — Mobtoage — Constitutionai.  Law. — ^Under  section  4  of 
article  13  of  the  constitution,  a  mortgage  upon  real  estate  is 
assessable  and  taxable  as  an  interest  in  the  mortgaged  premises. 

Id. — ^Assessment  of  Mobtoage — ^Descbiption. — An  assessment  which 
describes  the  property  assessed  as  consisting  of  a  mortgage  upon 
certain  described  real  estate,  being  the  mortgaged  premises,  is 
an  assessment  of  such  real  estate,  and  not  merely  an  assessment 
of  the  mortgage. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County. 

The  facts  are  stated  in  the  opinion. 
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D.  E.  Alexander,  and  Jay  R.  Brown,   for  Appellant. 

C  L.  White,  and  Lincoln  White,  for  Respondents. 

Belcher,  C.  C. —  This  action  was  brought  to  deter- 
mine the  ownership  and  right  to  the  possession  of  a  par- 
cel of  land  in  the  city  of  Sacramento. 

The  plaintiff  claimed  title  to  the  demanded  premises 
under  a  sale  for  delinquent  state  and  county  taxes,  and 
at  the  trial  introduced  in  evidence  his  tax  deed  and  cer- 
tificate of  sale,  and  then  rested  his  case.  The  defendant 
moved  for  a  nonsuit,  upon  the  ground  that  it  appeared 
from  the  plaintiff's  evidence  that  the  tax  collector  sold 
only  a  mortgage  upon  the  real  property,  and  not  the  prop- 
erty itself.  The  court  granted  the  motion,  and  the  plaintiff 
appealed  from  the  judgment. 

The  recitals  of  the  deed  are,  that  "  Robert  Anderson 
was  assessed  for  taxation  for  state  and  county  taxes  for 
the  year  1883  upon  his  interest  in  the  real  property  here- 
inafter described;  that  there  was  so  assessed  to  said  Rob- 
ert Anderson  a  mortgage  upon  the  following-described 
property,  to  wit  [describing  the  premises  in  question] ; 
that  the  tax  collector  of  said  county  gave  due  and  legal 
notice,  .  .  .  and  did  expose  for  public  sale,  at 
the  time  mentioned  in  said  notice,  the  property  so  as 
aforesaid  assessed  and  described;  that  at  said  sale  Eli 
Mayo  was  the  bidder  who  offered  to  take  the  least  quan- 
tity of  said  property,  and  the  smallest  portion  of  interest 
therein,  ...  to  wit:  all  of  the  above-described  propn 
erty;  that  the  same  was  thereupon  by  the  said  tax  collector 
struck  off  and  sold  to  said  Eli  Mayo/' 

The  certificate  of  sale  recites  **  that  Robert  Anderson 
was  assessed  for  taxation  for  state  and  county  taxes  for 
the  year  1883,  with  the  following-described  property,  to 
wit,  mortgage  on  north  forty-two  feet,"  etc.  (describing 
property.)  It  then  recites  all  the  other  matters  required 
by  section  3776  of  the  Political  Code,  and  among  others, 
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"  that  said  property  was  sold  subject  to  redemption,  and 
that  unless  the  same  is  redeemed  according  to  law  within 
one  year  from  the  date  hereof,  the  said  purchaser  or  his 
assigns  will,  at  the  expiration  of  one  year  from  date  hereof, 
be  entitled  to  receive  a  deed  for  the  same." 

It  is  claimed  for  respondents  that  these  recitals  show 
that  the  mortgage  was  assessed  and  sold,  and  not  the 
land  on  which  the  mortgage  was  placed,  and  that  plain- 
tiff's only  remedy,  if  he  has  any,  is  to  foreclose  his  mort- 
gage. 

We  do  not  think  so.  The  constitution  provides  that 
"  a  mortgaged  deed  of  trust,  contract,  or  other  obligation 
by  which  a  debt  is  secured,  shall,  for  the  purpose  of  as- 
sessment and  taxation,  be  deemed  and  treated  as  an  in- 
terest in  the  property  affected  thereby,  .  .  .  and  the 
value  of  such  security  shall  be  assessed  and  taxed  to  the 
owner  thereof.  .  .  .  The  taxes  so  levied  shall  be  a 
lien  on  the  property  and  security."  (Sec.  4,  art.  13;  Pol. 
Code,  sec.  3627.) 

Under  this  provision  the  Anderson  mortgage  was  as- 
sessable and  taxable  as  an  interest  in  the  premises  in  ques- 
tion, and  not  otherwise.  It  was  evidently  so  assessed, 
and  the  description,  in  our  opinion,  was  altogether  suf- 
ficient. 

"  In  listing  the  land,  it  must  be  described  with  parti- 
cularity sufficient  to  afford  the  owner  the  means  of  iden- 
tification, and  not  to  mislead  him."  (Cooley  on  Taxation, 
282.) 

The  description  here,  as  shown  in  the  certificate  and 
deed,  was  sufficient,  if  the  owner  knew  the  law, —  and  he 
is  presumed  to  have  known  it, —  to  fully  meet  these  re- 
quirements. 

It  follows  that  the  nonsuit  was  improperly  granted,  and 
the  judgment  should  therefore  be  reversed. 

Searls,  C,  and  Foote,  C,  concurred. 
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The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed. 

Rehearing  denied. 


[No.  11886.  In  Bank.— February  17,  1887.] 

SAMUEL  TOTTON,  Petitioner,  v,  SUPERIOR 
COURT  OF  SONOMA  COUNTY,  Respondent. 

Justice's  Coubt — Notice  of  Appeal — Who  mat  Sign — ^Attorney  of 
Recobd. — A  notice  of  appeal  from  a  Justice's  Court  need  not  be 
signed  by  the  attorney  of  record  of  the  appellant  in  that  court. 
It  is  sufficient  if  the  notice  be  signed  by  the  appellant  personally, 
or  by  any  one  he  may  select  for  that  purpose. 

Application  for  a  writ  of  review  to  annul  an  order  of 
the  Superior  Court  dismissing  an  appeal  from  a  Justice's 
Court  in  the  case  of  Lockwood  v.  Totton.  In  that  action, 
the  defendant  appeared  in  the  Justice's  Court  by  an  at- 
torney, and  judgment  was  rendered  against  him.  He 
thereupon  served  and  filed  a  notice  of  appeal  to  the  Su- 
perior Court,  which  was  signed  by  a  different  attorney. 
No  notice  of  substitution  of  attorneys  was  given.  The 
Superior  Court  dismissed  the  appeal  because  the  notice 
had  not  been  signed  by  the  attorney  of  record  in  the  Jus- 
tice's Court,  nor  by  an  attorney  who  had  been  formally 
substituted  in  his  place.  The  further  facts  appear  in  the 
opinion  of  the  court. 

Laughlin  &  Thompson,  for  Petitioner. 

/.  A,  Bar  ham,  for  Respondent. 

The  Court. —  Application  for  a  writ  of  review. 

In  this  case,  the  notice  of  appeal  to  the  Superior  Court 
was  properly  given.  If  there  is  an  attorney  of  record  in 
Justices'  Courts,  the  statute  does  not  require  that  an  at- 
torney   should    sign   the   notice   of   appeal.      It   may    be 
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signed  by  the  party  or  any  person  he  may  select  for  that 
purpose.     (Civ.  Code  Proc,  sees.  842,  974.) 

The  petition  is  sufficient,  and  the  demurrer  thereto  is 
overruled. 

The  order  dismissing  the  appeal  is  annulled  and 
quashed. 

Ordered  accordingly. 

Rehearing  denied. 


[No.  11572.  In  Bank.— February  17,  1887.] 

R.  A.  FISK,  Jr.  by  R.  A.  FISK,  His  Guardian  ad 
Litem,  Appellant,  v.  CENTRAL  PACIFIC  RAIL- 
ROAD  COMPANY,  Respondent. 

Negligence — Masteb  and  Servant — Injury  to  Child — Fellow-ser- 
vants.— A  master  \z  not  liable  for  injuries  inflicted  on  one  ser- 
vant by  the  negligence  of  another  servant  in  the  same  common 
employment,  unless  such  injuries  are  traceable  to  the  personal 
negligence  of  the  master.  This  rule  is  not  altered  by  the  fact 
that   the   party    injured    13   a   child. 

Id. — Combined  Negligence  of  TIaster  and  Servant. — If  the  injuries 
inflicted  on  the  servant  are  caused  by  the  combined  negligence  of 
the  master  and  a  fellow-servant,  the  master  i:.  liable  therefor. 

Id. — Dangerous  Employment — Knowledge  op  Risk — ^Duty  of  Mas- 
ter to  Instruct  Youthful  Employees. — Where  a  servant  has 
equal  knowledge  with  the  master  of  the  danger  incident  to  the 
work,  he  takes  the  risk  upon  himself  if  he  goes  on  with  it.  This 
rule,  however,  presupposes  that  the  servant  has  sufHcient  discretion 
to  appreciate  the  dangers  incident  to  the  work,  and  has  no  appli- 
cation to  the  case  of  young  and  inexperienced  children.  In  such 
a  case,  it  is  the  duty  of  the  master  not  only  to  warn  the  child, 
but  to  instruct  him  as  to  the  dangers  of  the  employment  and  the 
means  of  avoiding  them. 

Id. — Foreman — Boss  of  Room — Unauthorized  Direction. — ^The  plain- 
tiflT,  a  child  twelve  years  of  age  was  employed  by  the  foreman  of 
the  defendant's  boiler-shop  to  work  in  the  tool-room  connected 
therewith,  and  was  instructed  by  him  to  obey  the  boss  of  such 
room.  His  work  consisted  in  cleaning  tools,  putting  them  in  place, 
giving  them  to  the  employees,  and  in  doing  errands.  On  the  day 
of  the  injury  in  question,  there  being  no  work  for  him  in  the  tool- 
room, he  was  told  by  the  boss  to  go  into  the  adjoining  boiler-room 
for  work.  This  he  did,  and  while  there  he  was  directed  by  one  of 
the  employees  of  that  room  to  assist  in  the  working  of  a  dangerous 
machine.     In  the  performance  of  this  work,  he  incurred  the  injury 
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sued  for.  The  foreman  of  the  boiler-ahop  had  full  control  over  it, 
and  was  authorized  to  employ  and  discharge  the  hands.  The  boss 
of  the  tool-room  was  merely  authorized  to  direct  the  manner  in 
which   the  work  of  that  room   was   to   be  performed,  and   had  no 

Eower  to  employ  the  hands.     Beld^  that  the  boss  of  the  tool-room 
ad  no  authority  to  direct  the  plaintifT  to  seek  employment  in  the 
boiler-room,  and  that  the  defendant  was  not  liable  for  the  injury. 


Appeal  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Freeman,  Johnson  &  Bates,  for  Appellant. 

S.  C.  Denson,  for  Respondent. 

Searls,  C. —  This  is  an  action  to  recover  damages  for 
a  personal  injury  received  by  plaintiff,  while  in  the  em- 
ploy of  defendant. 

A  judgment  of  nonsuit  was  entered  in  the  court  below, 
from  which  judgment,  and  from  an  order  denying  a  new 
trial,  the  plaintiff  appeals. 

The  defendant  is  a  corporation  organized  under  the  laws 
of  the  state  of  California. 

At  the  trial  there  was  testimony  tending  to  show  that 
in  September,  1883,  the  plaintiff  who  was  of  the  age  of 
about  twelve  years,  applied  to  Price  Davis,  assistant  fore- 
man in  defendant's  boiler-shops  in  Sacramento,  for 
work,  and  was  informed  he  would  have  to  see  Charles 
Hooper,  the  foreman.  He  saw  Mr.  Hooper  accordingly, 
who  gave  him  work  in  the  tool-room,  under  David  Snape, 
who  was  the  boss  of  such  room,  and  whom  he  was  in- 
structed to  obey. 

His  principal  work  was  in  cleaning  the  tools,  putting 
them  in  place,  giving  them  to  the  men,  doing  errands,  etc. 
He  also  seems  to  have  been  engaged  for  nearly  a  month 
in  heating  rivets. 

On  the  first  of  May,  1884,  plaintiff  went  to  the  shop. 
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and  there  being  no  work  for  him  in  the  tool-room,  he 
was  told  by  the  boss  to  go  into  the  shop  and  see  if  there 
was  anything  for  him  to  do  there.  In  the  shop  he  was 
requested  by  Price  Davis,  Jr.,  a  young  man  aged  nine- 
teen, and  a  son  of  the  assistant  foreman,  to  go  into  the 
fire-box  of  a  boiler  and  wipe  a  tap,  in  place  of  another 
boy  named  Downs,  who  was  engaged  in  the  work,  and 
whom,  young  Davis  said,  he  wanted  to  help  him  at  some- 
thing else. 

The  precise  testimony  on  this  point  is  as  follows: — 

"  I  went  into  the  shop  and  met  Price  Davis,  Jr.,  and 
he  asked  me  if  I  was  doing  anything;  I  told  him  no,  I 
was  not  doing  anything,  and  he  told  me  that  he  wanted 
me  to  go  in  and  wipe  the  tap  for  him.  He  said  he 
wanted  another  boy  to  help  him.  Before  that  there  was 
a  boy  named  Downs,  that  was  inside  of  the  fire-box,  and 
Downs  was  going  to  help  him  do  some  work.  I  asked 
him  if  I  could  not  help  do  the  work,  and  he  said  no.  He 
went  off  and  stayed  about  five  minutes,  and  came  back 
and  said  his  father  told  me  to  go  into  the  fire-box.  .  .  . 
He  was  the  son  of  Price  Davis,  the  assistant  foreman," 
etc. 

The  tap  was  being  used  by  one  John  Soule,  to  drill 
holes  through  the  fire-box,  and  to  cut  threads  in  them  to 
receive  screws,  and  was  propelled  by  machinery  on  the 
outside,  which  gave  to  it  a  revolving  motion  at  the  rate  of 
one  hundred  revolutions  a  minute. 

The  office  of  plaintiff  was  to  receive  the  tap  when  it 
came  through,  clean  it  from  the  particles  of  iron  which  ad- 
hered to  its  oiled  surface,  and  pass  it  outside  the  boiler  to 
Soule  for  readjustment. 

There  were  two  methods  for  cleaning  the  tap;  one  was 
to  wait  until  it  came  entirely  through  and  was  detached 
from  the  machine,  which  was  entirely  safe,  but  slow;  the 
other  was  to  wipe  it  as  it  came  through,  and  while  in 
motion  which  was  dangerous. 

Plaintiff  testifies  that  Soule  "  told  me  to  wipe  off  the 
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tap  in  a  hurry,  and  told  me  to  wipe  it  off  while  it  was  run- 
ning/' 

While  engaged  in  wiping  the  tap  with  a  piece  of  coarse 
cloth,  the  instrument  caught  the  cloth,  which  was  around 
the  plaintiff's  hand,  twisted  and  broke  his  arm,  and  in- 
jured him  severely  and  permanently. 

Plaintiff  had  previously  been  employed  in  a  boiler-shop 
at  Oakland,  and  so  informed  Hooper,  the  foreman  of  the 
shop,  when  he  applied  for  work. 

Soule  was  a  workman  in  the  shop,  and  usually  had 
charge  of  the  tap.  Plaintiff  says :  "  When  I  went  up  to 
the  tap  Soule  asked  me  what  I  was  going  to  do.  I  told 
him  I  had  come  to  wipe  off  the  tap.  He  said,  *  What  are 
you  going  to  wipe  it  off  with  ?  *  I  told  him  with  a  sack, 
and  he  told  me  to  go  inside,  and  he  said  wipe  it  off  while 
it  is  running." 

From  the  nature  of  the  employment  and  the  instrument 
described  in  the  testimony,  we  have  no  doubt  of  two  propo' 
sitions : — 

1.  It  was  dangerous  business  to  wipe  the  tap  while  in 
rapid  motion,  in  the  manner  pursued  by  plaintiff. 

2.  A  man  of  mature  years,  in  full  possession  of  his 
faculties,  and  gifted  with  ordinary  ingenuity,  could  have 
performed  the  task  while  the  instrument  was  in  motion 
without  material  risk. 

The  rule  is  well  settled  in  England  and  the  United 
States,  that  maxim  respondent  superior  does  not  apply 
so  as  to  make  a  master  responsible  for  injuries  inflicted 
on  one  servant  by  the  negligence  of  another  servant,  in 
the  same  common  employment,  unless  such  injuries  are 
traceable  to  the  personal  negligence  of  the  master. 

The  law  implies  a  contract  on  the  part  of  the  servant, 
when  he  enters  into  the  service,  that  he  will  assume  the 
ordinary  risks  which  are  incident  to  the  employment,  among 
which  is  the  risk  of  suffering  hurt  and  injury  from  the 
negligence  of  his  fellow-servants. 

The  boy  (plaintiff)  was  directed  to  go  into  the  fire-box 
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to  work  by  Price  Davis,  Jr.,  who  seems  to  have  been  a 
hand  in  the  shop,  who  was  a  son  of  the  assistant  fore- 
man, and  w^ho  told  the  plaintiff  that  his  father  (the  as- 
sistant foreman)  so  directed;  but  there  is  no  evidence  to 
show  that  the  assistant  foreman  gave  any  such  order. 

The  order  of  Soule  directing  the  plaintiff  to  clean  the 
tool  while  in  motion  was  improper,  but  it  was  the  negli- 
gence of  a  fellow-servant  engaged  in  the  same  general  em- 
ployment. 

The  rule  which  excuses  a  master  from  liability  where 
an  injury  is  caused  by  the  negligence  of  a  fellow-servant 
is  not  altered  by  the  fact  that  the  party  injured  is  a  child. 
{King  V.  Boston  etc.  R.  R,  Co,,  9  Cush.  112;  Chicago  R, 
R.  Co.  V.  Harney,  28  Ind.  28;  Ohio  R.  R.  Co.  v.  Ham- 
mersley,  28  Ind.  371 ;  Gartland  v.  Toledo  R.  R.  Co.,  67  111. 
498;  Broztm  v.  Maxwell,  6  Hill,  592.) 

We  conclude,  therefore,  that  the  plaintiff  cannot  re- 
cover for  the  injuries  which  he  received,  either  by  being 
placed  by  a  fellow-servant  in  a  dangerous  place,  or  by  the 
negligence  of  his  fellow-servant  in  directing  him  in  the 
manner  in  which  he  was  to  perform  his  work,  unless  the 
negligence  of  his  fellow-servants  was  in  some  way  com- 
bined with  the  negligence  of  the  defendant,  so  as  to  produce 
the  result. 

If  the  negligence  of  the  master  combines  with  the  neg- 
ligence of  a  fellow-servant,  and  the  two  contribute  to  the 
injury,  the  servant  injured  may  recover  damages  of  the 
master.  {CrutchHeld  v.  Richmond  R.  R.  Co.,  76  N.  C. 
320 ;  Booth  v.  Boston  etc.  R.  R.  Co.,  73  N.  Y.  38 ;  Paulmier 
V.  Erie  R.  R.  Co.,  34  N.  J.  L.  151;  Cayser  v.  Taylor,  10 
Gray,  274;  S.  C,  69  Am.  Dec.  317.) 

Was  the  defendant  guilty  of  any  such  negligence  as  ren- 
dered it  liable? 

There  is  nothing  in  the  testimony  to  show  any  negli- 
gence in  the  selection  of  Soule  as  an  employee,  or  tend- 
ing to  bring  home  to  the  defendant  knowledge  of  his  care- 
lessness. 


Digitized  byVjOOQlC 


Feb.  1887.]     Fisk  v.  Central  Pacific  R.  R.  Co.  43 

We  must,  therefore,  look  to  the  circumstances  under 
which  the  plaintiff  sought  work  in  the  boiler-shop,  for  a 
basis  upon  which  to  determine  whether  or  not  defend- 
ant or  its  servants  in  authority  were  guilty  of  wrong. 

The  first  question  manifestly  is  as  to  the  extent  of  the 
authority  conferred  upon  Snape,  the  boss  of  the  tool-room, 
and  if  it  shall  be  found  that  he  possessed  the  requisite 
power  to  bind  the  defendant  by  his  direction  to  plaintiff; 
then,  second,  we  may  inquire  into  the  manner  in  which 
his  authority  was  exercised. 

Recurring  to  the  testimony,  we  find: — 

1.  That  Snape  was  boss  of  the  tool-room,  presumeably 
connected  with  the  boiler-shop,  and  as  such  had  charge  of 
the  tool-room. 

2.  That  Hooper  was  foreman  of  the  boiler-shop,  and 
had  authority  to  employ  men  therein. 

3.  That  when  plaintiff  applied  for  work,  Hooper  em- 
ployed him  to  labor  in  the  tool-room,  took  him  to  Snape, 
the  boss,  and  told  him  to  obey  the  latter,  which  he  did. 

4.  At  the  end  of  eight  months,  and  on  the  first  day  of 
May,  1884,  there  being  nothing  for  plaintiff  to  do  in  the 
tool-room,  he  was  directed  by  Snape  to  go  into  the  boiler- 
shop  and  see  if  he  could  get  any  work  there;  and  he  went 
to  the  shop,  where  he  obtained  the  employment  in  the  man- 
ner and  with  the  result  hereinbefore  mentioned. 

"  Where  the  servant  has  equal  knowledge  with  the  mas- 
ter of  the  danger  incident  to  the  work,  he  takes  the  risk 
upon  himself  if  he  goes  on  with  it."  (Wood  on  Master 
and  Servant,  sec.  349.) 

This  doctrine  presupposes  that  the  servant  has  sufficient 
discretion  to  appreciate  the  dangers  incident  to  the  work, 
and  has  no  application  to  the  case  of  young  and  inexper- 
ienced children. 

In  such  a  case  it  is  the  duty  of  the  master  not  only  to 
warn  the  child,  but  to  instruct  him  as  to  the  dangers  of 
the  employment  and  the  means  of  avoiding  them. 

To  a  mere  child  like  the  plaintiff  in  this  case,  the  dangers 
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which  would  be  patent  to  the  adult  of  experience  are  or 
may  be  latent.  {Coombs  v.  New  Bedford  C.  Co.,  102  Mass. 
572 ;  Grizzle  v.  Frost,  3  Post.  &  P.  622 ;  Bowling  v.  Aller, 
74  Mo.  16;  Railroad  Co.  v.  Fort,  17  Wall.  554;  Kline  v. 
C.  P.  R.  R.,  37  Cal.  400;  Sullivan  v.  India  Mfg.  Co.,  113 
Mass.  S98;  Hill  v.  Gust,  55  Ind.  49.) 

These  cases  proceed  upon  the  theory  of  the  enhanced 
duty  of  the  employer  in  cases  of  the  employment  of 
minors,  without  knowledge  of  the  risks  they  are  to  as- 
sume. 

This  duty  performed,  the  minor  properly  instructed, 
and  he  stands  upon  the  same  plane  with  other  servants, 
in  reference  to  the  risks  incident  to  the  employment, 
and  those  arising  from  the  want  of  care  in  his  fellow-ser- 
vants. 

In  the  cases  cited  supra,  no  question  was  made  as  to  the 
authority  of  the  superintendent  to  bind  his  principal  by 
ordering  the  thing  done  which  produced  the  injury.  In 
all  of  them  the  service  to  be  performed  was  within  the  scope 
of  the  authority  conferred. 

Here  the  question  is.  Could  Snape  bind  the  defendant 
by  the  order  he  gave  the  plaintiff  to  seek  work  outside  of 
his  own  peculiar  department  ? 

He  was  a  boss  in  the  tool-room,  and  as  such,  we  may 
fairly  assume,  he  was  authorized  to  control  and  direct  the 
manner  in  which  the  work  of  that  room  was  to  be  per- 
formed, and  all  other  things  relating  to  the  orderly  and 
proper  conduct  of  his  branch  of  the  business.  But  it  does 
not  appear  that  he  was  authorized  to  employ  hands  for  any 
purpose. 

Charles  Hooper  was  the  vice-principal  of  the  defend- 
ant in  the  boiler-shop,  with  full  control  and  authority,  and 
authorized  to  employ  and  discharge  help.  He  employed 
plaintiff  and  directed  him  to  obey  David  Snape;  but  he 
employed  him  to  work  in  the  tool-room,  and  the  instruc- 
tions given  to  the  plaintiff  to  obey  the  boss  of  that  room 
must  be  construed  in  view  of  the  employment. 
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We  cannot,  by  any  reasonable  intendment,  hold  that 
the  authority  of  David  Snape  was  enlarged  or  extended 
by  this  direction  of  Hooper.  It  simply  relegated  the 
plaintiff  to  the  control  of  Snape,  within  the  purview 
and  subject  to  the  emplovment  which  Hoooer  had  given 
him. 

The  employment  to  work  in  the  tool-shop  was  the  sub- 
ject-matter, and  the  control  given  Snape  and  the  directions 
to  plaintiff  to  obey  him  must  be  construed  with  reference 
to  and  confined  to  such  subject-matter. 

Plaintiff  was  directed  to  obey  Snape,  but  it  was  as  a 
laborer  in  the  tool-room  that  he  was  so  ordered. 

We  know  of  no  rule  or  construction  by  which  the 
order  g^ven  under  such  circumstances,  and  for  such  a 
purpose,  can  be  held  to  authorize  Snape  to  employ  the 
plaintiff  for  an  entirely  different  purpose  from  that  con- 
templated by  Hooper,  and  thereby  to  bind  the  de- 
fendant. 

The  roving  commission  given  to  the  plaintiff  by  Snape, 
to  seek  employment  in  the  boiler-shop,  unless  intended 
to  direct  him  to  the  persons  in  charge  of  such  shop,  in- 
volved an  element  of  carelessness,  but  it  was  not  the  neg- 
ligence of  the  defendant,  or  of  its  agent  or  vice-principal, 
its  aliter  ego  authorized,  or  held  out  as  being  authorized  to 
speak  for  it 

We  conclude,  therefore,  that  as  Snape  was  not  author- 
ized to  send  plaintiff  to  the  boiler-shop  in  quest  of  em- 
ployment, and  that  as  he  was  not  directed  or  employed 
by  any  one  so  authorized,  the  defendant  is  not  responsi- 
ble for  the  injuries  which  he  received  through  the  care- 
lessness (if  any)  of  defendant's  employees. 

It  follows  that  the  nonsuit  was  properly  granted,  and 
the  judgment  and  order  appealed  from  should  be  af- 
firmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 
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The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Thornton,  J.,  dissented. 

Rehearing  denied. 


tXo.  20262.  In  Bank.— February  17,  1887.] 

THE  PEOPLE,  Respondent,  z\  HENRY  C.  MARKS, 

Appellant. 

Criminal  Law  —  Embezzlement  —  Proof  of  Venue  —  Instruotionb. 
—  In  a  prosecution  for  embezzlement,  the  failure  of  the  court  to 
instruct  the  jury  of  its  own  motion  to  acquit,  if  the  venue  as  laid 
in  the  indictment  is  not  proven,  cannot  be  taken  advantage  of  by 
the  defendant,  unless  he  requested  an  instruction  to  that  effect. 

Id.  —  Bill  of  Exceptions  —  Instructions  Given  by  Court  op  its 
Own  Motion  —  Presumption.  —  Where  the  only  instructions  con- 
tained in  the  bill  of  exceptions  were  given  by  the  court  of  its  own 
motion,  and  the  bill  recites  that  they  were  "  all  the  law  so  given," 
it  will  not  be  presumed  that  the  court  did  not  give  other  instruc- 
tions at  the  request  of  parties. 

Id.  —  Error  must  Affirmatively  Appear  in  Bill  of  Exceptions. — 
Where  the  bill  of  exceptions  fails  to  affirmatively  show  that  the 
venue  as  laid  down  in  the  indictment  was  not  proven  at  the  trial, 
an  objection  on  that  ground  will  not  be  considered  on  appeal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Charles  B.  Darwin,  for  Appellant. 

Attorney-General  Johnson,  for  Respondent. 

FooTE,  C. —  The  defendant  was  tried  and  convicted  of 
the  crime  of  embezzlement. 

He  appeals  from  the  judgment  rendered  therein,  and 
from  an  order  denying  him   a  new  trial.     He  contends 
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that  the  charge  of  the  court,  given  on  its  own  motion  to 
the  jury,  does  not  declare  to  them  that  in  order  to  con- 
vict him  as  charged  in  the  indictment,  they  must  believe 
from  the  evidence  that  the  crime  so  alleged  against  him 
was  committed  in  the  city  and  county  of  San  Francisco, 
and  that  such  omission  on  the  part  of  the  court  constituted 
a  reversible  error. 

The  bill  of  exceptions  presented  by  the  defendant  does 
not  show  that  he  or  his  counsel  for  him  requested  the 
court  to  instruct  the  jury  that  if  the  venue  was  not  proven, 
they  should  acquit;  therefore  the  omission  of  that  tribu- 
nal so  to  charge  of  its  own  motion  cannot  be  taken  advan- 
tage of  by  one  who  failed  to  exercise  the  privilege  which 
he  had  of  requesting  an  instruction  or  instructions  on  his 
behalf,  to  be  given  to  the  jury,  upon  the  point  in  question. 
The  charge  of  the  court  which  is  before  us  was  given  to  the 
jury  "  of  its  own  motion,  and  was  all  the  law  so  given  in 
the  action."     (Transcript,  page  16.) 

We  cannot  say,  therefore,  that  the  court  did  not  give 
other  instructions  for  the  people,  or  the  defendant,  in  re- 
lation to  the  necessity  for  the  proof  of  venue  as  laid  in  the 
indictment. 

The  bill  of  exceptions  states  simply  what  the  evidence 
of  the  principal  witness  for  the  people  and  that  of  the 
defendant  tended  to  show  as  to  the  commission  of  an 
embezzlement  of  money;  it  does  not  show  or  pretend  to 
do  so  that  there  was  or  not  any  evidence  relative  to  the 
venue,  nor  is  it  anywhere  made  apparent  that  the  above 
stated  was  all  the  evidence  given  on  that  or  any  other  point 
in  the  case. 

There  is  nothing  whatever  to  make  it  appear  affirmatively 
that  the  venue  was  not  proved. 

To  obtain  a  reversal  of  a  judgment  of  conviction,  the 
defendant  must  show  error  affirmatively,  and  all  omissions 
and  uncertainties,  in  a  bill  of  exceptions  presented  by  him 
are  to  be  construed  against  him.  {People  v.  Williams,  45 
Cal.  27.) 
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No  prejudicial  error  is  apparent  from  the  record,  and 
the  judgment  and  order  should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Rehearing  denied. 


[No.  9463.     In  Bank.  —  February  17,   1887.] 

W.  W.  WATERMAN  et  al.,  Respondents,  v.  E.  B. 
MORRILL  ET  AL.,  Appellants. 

Ck)NTRACT   FOB   MANUFACTURE    OF    LUMBEB  —  ACTION    FOB    INSTALLMENT 

—  Payment  on  Account  —  Priob  Action  —  Estoppel.  —  The  ac- 
tion was  brought  to  recover  an  installment  alleged  to  be  due  the 
plaintiffs  under  a  contract  for  the  manufacture  of  lumber  from 
trees  cut  on  the  land  of  the  plaintiffs.  The  defendants  pleaded 
payment  on  account  of  the  lumber  so  cut,  and  gave  evidence  in 
support  of  the  plea.  The  plaintiffs  thereupon  offered  in  evidence 
the  pleadings  in  a  prior  action  between  the  parties  to  recover  an- 
other installment  due  under  the  same  contract,  in  which  the  same 
payment  had  been  pleaded  by  the  defendants,  and  evidence  thereof 
had  been  given.  At  the  time  of  the  trial,  the  prior  action  had  not 
been  finally  determined.  Held,  that  the  defendants  were  not  es- 
topped from  claiming  the  benefit  of  their  plea  in  payment 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

5*.  0.  Houghton,  and  Charles  B.  Younger,  for  Appellants. 

Bcprt  Burke,  and  Goldsby  &  Jeter,  for  Respondents. 

Paterson,  J. —  This  action  was  brought  by  the  plain- 
tiffs to  recover  from  the  defendants  the  value  of  certain 
lumber    manufactured    by    them    out    of    trees    cut    from 
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land  of  the  plaintiffs,  during  the  months  of  September 
and  October,  1882,  and  June,  1883,  pursuant  to  the  pro- 
visions of  a  certain  contract  in  writing  made  by  and 
between  the  respective  parties,  on  the  eleventh  day  of 
April,  1881.  In  respect  to  the  averments  of  the  com- 
plaint, the  answer  of  the  defendants  only  put  in  issue 
the  quantity  of  lumber  manufactured  by  them  during 
the  months  mentioned,  and  the  plaintiffs,  upon  the  trial, 
were  content  to  rest  upon  the  admissions  in  that  partic- 
ular. But  defendants  pleaded  in  their  answer  that  they 
had  paid  to  plaintiffs  in  advance,  on  the  31st  of  Decem- 
ber, 1881,  the  sum  of  $1,225.88  on  account  of  said  lum- 
ber so  cut,  and  $75.73  in  boarding  an  agent  of  plaintiffs 
at  defendants'  mill,  during  the  times  mentioned  in  the 
complaint,  and  pursuant  to  the  terms  of  the  contract. 
These  allegations  of  the  answer  being  deemed  denied, 
the  defendants  at  the  trial  proved  the  payment  to  plain- 
tiffs on  December  31,  1881,  of  $1,225.88,  and  in  rebuttal 
plaintiLs,  against  the  objection  and  exception  of  defend- 
ants, were  permitted  to  introduce  in  evidence  the  com- 
plaint and  answer  in  a  case  brought  by  the  same  plaintiffs 
against  the  same  defendants  under  the  same  contract,  for 
stumpage  claimed  by  plaintiffs  to  be  due  thereunder  for 
the  month  of  November,  1882,  and  to  and  including  the 
month  of  May,  1883,  and  in  which  action  defendants  by 
their  said  answer  pleaded  the  same  payment  of  $1,225.88 ; 
and  plaintiffs  herein  also  gave  evidence  tending  to  show 
that  on  the  trial  of  the  last-mentioned  action  proof  was 
given  of  the  said  payment. 

In  the  present  case  the  court  below  found : — 
"5.  That  on  the  thirty-first  day  of  December,  1881, 
said  defendants  paid  to  said  plaintiffs,  in  advance  for 
and  on  account  of  timber  to  be  cut  under  said  contract, 
and  taken  from  said  lands  of  said  plaintiffs,  the  sum  of 
$1,225.88. 

"  6.  Which  said  payment  was  claimed  by  the  said  dt^ 
fendants,  and  allowed  by  the  court  in  a  certain  action 

LXXII.    CAL.— 4 
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numbered  636,  wherein  said  W.  W.  Waterman  and  J.  B. 
Waterman  were  plaintiffs,  and  said  E.  B.  Morrill  and  Ja- 
cob Spidell  were  defendants,  tried  before  this  court  on 
the  twenty-fourth  day  of  September,  1883,  upon  the  same 
contract,  for  money  due  and  owing  to  said  plaintiffs  from 
said  defendants  for  lumber  manufactured  and  shipped  by 
defendants  from  said  lands  of  plaintiffs  for  and  dur- 
ing the  period  from  November  1,  1882,  to  June  1,  1883." 

The  points  of  appellants  are,  first,  that  the  evidence  in 
relation  to  the  former  suit  of  plaintiffs  against  defend- 
ants was  irrelevant  and  immaterial,  and  second,  that  it 
was  insufficient  to  justify  the  sixth  finding.  The  former 
suit  was  between  the  same  parties,  upon  the  same  con- 
tract, and  for  the  value  of  lumber  manufactured  by  de- 
fendants pursuant  to  its  terms,  from  November  1,  1882, 
to  June  1,  1883.  The  payment  in  question  was  made 
under  the  contract,  in  advance,  and  on  December  31, 
1881.  If  it  was  deducted  from  the  amount  due  from 
defendants  to  plaintiffs  for  the  lumber  manufactured  by 
the  former  during  the  period  involved  in  the  former 
suit,  surely  it  ought  not  to  be  deducted  from  the  amount 
due  plaintiffs  for  the  lumber  manufactured  by  defend- 
ants during  the  period  involved  in  the  present  action  for 
that  would  be  to  allow  defendants  double  credit  for 
one  payment.  Respondents  claim  that  the  said  payment 
having  been  pleaded  in  bar  pro  tanto  in  the  former 
action,  and  being  there  in  issue,  defendants  as  well  as 
plaintiffs  are  bound  by  the  final  result  thereof,  whatever 
it  was,  and  therefore  the  circumstance  that  there  was  no 
evidence  in  the  present  case  that  the  payment  in  question 
was  allowed  defendants  in  the  former  one  is  not  important, 
although  it  is  stated  in  the  findings  of  the  court  below  that 
it  was  so  allowed. 

We  think,  however,  that  before  the  defendants  can  be 
estopped  in  this  case  from  claiming  the  benefit  of  their 
plea  of  payment,  it  must  appear  that  they  have  had  the 
benefit  of  the  payment  pleaded  in  the  former  suit.     This 
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can  be  shown  only  by  the  record  itself,  and  cannot  be 
presumed  from  the  fact  that  an  issue  has  been  made  and 
tried  in  the  former  action;  it  must  be  shown  that  such 
issue  has  been  determined  on  its  merits;  that  the  suit  has 
culminated  in  a  final  judgment. 

The  trial  of  the  former  suit  occurred  September  24 
to  26,  1883.  This  action  was  tried  September  26,  1883. 
The  record  in  the  former  suit,  therefore,  could  not  oper- 
ate as  a  bar  to  a  recovery  in  this  case.  There  was  no  final 
adjudication  at  the  time  his  cause  was  tried. 

Upon  the  testimony  given  in  this  case,  in  connection 
with  the  record  of  the  former  action,  showing  that  the 
payments  alleged  in  both  were  identical,  and  that  the  de- 
fendants were  seeking  a  double  benefit  therefor  on 
diflFerent  installments  due  under  the  same  contract,  the 
court  below  would  have  been  authorized  to  withhold  its  de- 
cision in  this  case  until  the  merits  of  the  plea  of  payment 
in  the  former  action  had  been  finally  adjudicated.  This 
was  not  done,  however,  but  the  case  went  to  judgment,  and 
an  appeal  therefrom  has  been  taken  to  this  court.  We  see 
no  way  of  securing  the  rights  of  all  parties  except  by  a 
retrial  in  the  court  below. 

The  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  for  a  new  trial,  with  instructions  to  proceed  in 
accordance  with  the  views  herein  expressed. 

Temple,  J.,  Sharpstein,  J.,  McFarland,  J.,  and  Mc- 
KiNSTRY,  J.,  concurred. 

Thornton,  J.,  dissenting.  —  I  dissent.  I  am  of  opin- 
ion that  the  fact  was  substantially  found  on  the  issue  of 
the  payment  pleaded.  The  finding  is  that  there  was  no 
pa)anent.  When  a  cause  between  the  same  parties  has 
been  tried  in  which  the  same  payment  was  pleaded  and 
the  issue  tried,  the  trial  commencing  on  the  24th  of  Sep- 
tember, 1883,  and  continuing  until  the  26th,  and  the  trial 
of  a   cause   between    the    same   parties   commencing   on 
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the  26th  of  September,  1883,  in  which  the  same  payment 
is  also  pleaded  and  the  issue  tried,  and  the  court  finds  that 
the  payment  was  allowed  in  the  action  first  tried,  it  is 
equivalent  to  a  finding  that  no  payment  has  been  made  in 
the  action  on  trial.  (See  findings  set  forth  in  the  opinion 
of  the  court.) 

It  is  said  that  there  is  no  evidence  which  sustained  the 
finding  that  there  is  no  payment,  or  that  it  was  allowed  in 
the  cause  first  tried,  because  it  does  not  appear  by  find- 
ings filed  that  the  payment  was  allowed  in  such  action. 
But  there  was  sufficient  evidence  before  the  court  to  show 
that  the  payment  should  not  be  allowed  in  this  cause,  and 
in  my  opinion  the  court  so  finds.  The  record  shows 
that  the  two  actions  were  on  the  same  contract,  and  that 
the  same  payment  was  pleaded  in  both,  and  that  there 
was  evidence  of  the  payment  in  the  other  case.  It  is  con- 
ceded that  if  allowed  in  both  cases  it  would  be  allowed 
twice.  This  was  evidence  enough  to  justify  a  finding 
of  the  payment  in  the  action  first  tried,  and  to  authorize 
a  finding  against  it  in  this  action,  which  finding  in  my 
opinion  was  made. 

We  have  a  right  to  presume  that  the  findings  have  been 
long  since  filed  in  the  cause  first  tried,  and  this  court 
has  the  power  under  the  constitution  to  send  an  order  to 
the  clerk  of  the  trial  court  to  have  the  judgment  roll  certi- 
fied to  this  court,  and  to  inspect  it;  and  if  it  appears  that 
the  payment  was  allowed  in  that  cause,  to  affirm  the  judg- 
ment in  this.  This  obviates  the  necessity  of  sending  this 
cause  back  for  a  new  trial,  which  trial  must  be  a  mere  form, 
causing  unnecessary  expense  to  the  parties. 
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[No.  20261.     In  Bank.  —  February  17,  1887.] 

Ex  PARTE  H.  H.  C.  LEHMKUHL,  on  Habeas  Corpus. 

Habeas  Cobpus  —  Error  will  not  le  Reviewed  on  —  Jurisdiction.  — 
A  party  convicted  of  an  offense  by  a  court  having  jurisdiction  ol 
his  person,  and  of  the  offense  for  which  he  was  tried,  cannot  be 
discharged  on  hahecu  corpus  because  of  errors  of  law  committed  by 
the  trial  court. 

Application  for  a  writ  of  habeas  corpus.  The  facth 
are  stated  in  the  opinion. 

Moore  &  Reed,  for  Petitioner. 

5*.  P.  Hall,  and  /.  M.  Poston,  for  Respondent. 

FooTE,  C.  —  The  petitioner  was  tried  before  the  Police 
Court  of  the  city  of  Oakland  for  a  misdemeanor,  viz., 
the  commission  of  a  nuisance,  in  obstructing  Broadway, 
a  street  of  said  city. 

The  judgment  was,  that  he  pay  a  fine  of  ($2)  two  dol- 
lars, or  be  imprisoned  until  said  fine  be  duly  satisfied, 
at  the  rate  of  one  day's  imprisonment  for  each  dollar  of 
fine.  The  captain  of  the  police  of  the  city  of  Oakland  has 
him  in  custody,  by  virtue  of  a  writ  of  commitment  issued 
from  the  Police  Court  of  said  city,  under  its  judgment  of 
conviction  as  aforesaid. 

The  only  defense  which  the  defendant  set  up  (as  he 
says  in  his  petition  for  the  writ)  why  he  should  not  have 
been  convicted  and  punished  for  his  alleged  offense  was, 
that  he  was  authorized  by  an  ordinance  of  the  city  of  Oak- 
land to  obstruct  the  street  as  he  did. 

The  complaint  upon  which  the  defendant  was  tried  prop- 
erly charged  an  offense  against  the  laws  of  this  state,  as 
defined  in  section  370  of  the  Penal  Code,  and  made  pun- 
ishable as  a  misdemeanor  under  section  372  of  the  same 
code. 

We  do  not  perceive  anything  in  the  complaint  or  the 
record  of  the  Police  Court  which  shows  that  the  defend- 
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ant  had  any  justification  or  defense,  which  would  bar  his 
prosecution  for  the  offense  alleged  against  him.  And  the 
court  which  tried  him  had  jurisdiction  of  the  offense. 
(Stats.  1873-74,  p.  906.) 

But  the  defendant  contends  that  as  a  fact  in  the  case, 
he  was  justified,  by  reason  of  a  certain  ordinance  of  the 
city  of  Oakland,  in  doing  what  would  otherwise  have 
been  a  violation  of  the  state  law. 

This  ordinance  he  quotes  at  length  in  his  petition  for  the 
writ  of  habeas  corpus. 

Thus  it  appears  that  the  court  who  tried  the  defend- 
ant had  jurisdiction  of  his  person  and  the  offense  for 
which  he  was  tried,  and  that  it  tried,  convicted,  and  sen- 
tenced him,  perhaps,  under  an  erroneous  view  of  conflict- 
ing laws.  What  this  court  is  now  asked  to  do  is,  to  restore 
him  to  liberty  on  a  writ  of  habeas  corpus,  because  of  the 
error  of  law  committed  by  the  trial  court. 

We  do  not  perceive  how,  in  such  a  proceeding,  this  court 
can  review  the  alleged  erroneous  action  of  the  court  be- 
low. 

"  The  writ  of  habeas  corpus  was  not  framed  to  retry  is- 
sues of  fact,  or  to  review  the  proceedings  of  a  legal  trial.*' 
(Ex  parte  Bird,  19  Cal.  130.) 

The  petitioner's  contention  involves  only  a  question  of 
mere  error,  and  that  cannot  be  inquired  into  upon  the 
writ  here  invoked,  but  only  upon  proceedings  in  error. 
(Ex  parte  Max,  44  Cal.  579-581;  Ex  parte  Cohn,  55  Cal. 
193,  and  cases  cited.) 

The  petition  should  be  dismissed,  and  the  petitioner 
remanded  to  the  custody  of  the  captain  of  police  of  the  city 
of  Oakland. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reason  given  in  the  foregoing 
opinion,  petition  dismissed  and  petitioner  remanded. 
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[No.  11153.     In  Bank.  —  February  17,  1887.] 

PACIFIC  TRUST  COMPANY,  Respondent,  v.  CALEB 
DORSEY,  Appellant. 

Banking  Corporation  —  Subscription  to  Stock  —  Payment  bt  Notb. 
—  A  promissory  note  executed  to  a  banking  corporation  in  payment 
of  a  subflcription  to  its  capital  stock  is  not  void  as  being  against 
public  policy. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Joaquin  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

James  A.  Louttit,  S.  D.  Woods,  A.  L.  Levinsky,  and  W. 
S.  Montgomery,  for  Appellant. 

L.  W.  Elliott,  and  P.  S.  Wilkes,  for  Respondent. 

Belcher,  C.  C.  —  This  is  an  appeal  by  defendant  from 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  was  based  upon  a  promissory  note,  and 
the  contention  of  appellant  is,  that  the  contract,  in  the 
execution  of  which  the  note  was  given,  was  against  pub- 
lic policy  and  prohibited  by  law;  and  so  the  note  was 
void. 

The  facts  as  shown  by  the  record  are  as  follows :  — 

In  August,  1883,  the  Pacific  Trust  Company,  plaintiff 
herein,  was  organized  as  a  corporation  to  do  a  banking 
business  at  the  city  of  Stockton.  Its  capital  stock  was 
fixed  at  five  hundred  thousand  dollars,  divided  into  five 
thousand  shares  of  the  par  value  of  one  hundred  dollars 
each.  The  defendant  subscribed  for  one  hundred  shares 
of  the  capital  stock. 

After  the  corporation  was  fully  organized  the  subscrib- 
ers for  stock  were  called  upon  to  pay  an  assessment  of 
ten  per  cent  upon  the  amounts  severally  subscribed  by 
them. 
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The  defendant  paid  nothing  upon  his  subscription 
till  the  third  day  of  December,  1883,  when  he  made  the 
note  in  question  for  the  amount  of  his  assessment,  pay- 
able to  the  plaintiff,  or  order,  one  day  after  date,  with 
interest  at  the  rate  of  ten  per  cent  per  annum.  The  note 
was  delivered  to  the  president  of  the  company,  and  there- 
upon a  certificate  for  one  hundred  shares  of  stock, 
properly  signed  and  sealed,  was  delivered  to  the  defend- 
ant, and  by  him  indorsed  and  delivered  back  to  the  presi- 
ent,  to  be  held  by  the  company  till  his  note  should  be  paid. 
The  note  was  not  paid,  and  on  the  4th  of  September,  1884, 
this  action  was  commenced  to  recover  the  amount  due 
upon  it. 

Was  the  note  void?  In  support  of  their  claim  that  it 
was,  counsel  for  appellant  cite  section  11  of  article  12  of 
the  constitution,  section  1  of  "An  act  concerning  cor- 
porations and  persons  engaged  in  the  business  of  bank- 
ing," approved  April  1,  1876  (Stats.  1876-76,  p.  729),  and 
section  560  of  the  Penal  Code. 

The  section  of  the  constitution  referred  to  reads  as  fol- 
lows :  — 

"  No  corporation  shall  issue  stock  or  bonds  except  for 
money  paid,  labor  done,  or  property  actually  received, 
and  all  fictitious  increase  of  stock  or  indebtedness  shall 
be  void.  The  stock  or  bonded  indebtedness  of  corpora- 
tions shall  not  be  increased  except  in  pursuance  of  gen- 
eral law,  nor  without  the  consent  of  the  persons  holding 
the  larger  amount  in  value  of  the  stock,  at  a  meeting  called 
for  that  purpose,  giving  sixty  days'  public  notice,  as  may 
be  provided  by  law." 

The  evident  purpose  of  this  section  was  to  prevent  the 
fictitious  increase  of  the  stock  or  indebtedness  of  corpora- 
tions, and  it  does  not  touch  the  question  involved  here. 
The  defendant  had  subscribed  for  one  hundred  shares  of 
the  stock,  and  was  liable  to  pay  for  it  as  the  money  might 
be  needed  and  called  for.  And  if  it  be  conceded  that  the 
certificate  was  improperly  issued  to  him  before  the  actual 
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payment  of  the  money  or  some  part  of  it,  still  that  fact 
cannot  render  void  his  promise  to  pay  at  a  subsequent  time, 
and  so  release  him  from  all  liability.  But  it  is  by 
no  means  clear  that  the  certificate  was  improperly  issued. 
The  provision  is  that  no  stock  shall  be  issued  "  except  for 
money  paid,  labor  done,  or  property  actually  received." 
The  word  "property"  includes  property,  real  and  per- 
sonal, and  the  words  "  personal  property  "  include  "  things 
in  action  and  evidences  of  debt."     (Civ.  Code,  sec.  14.) 

The  defendant's  note  was  actually  received  by  the  cor- 
poration, and  was  a  thing  in  action  or  evidence  of  debt 

The  first  section  of  the  "  act  concerning  corporations 
and  persons  engaged  in  the  business  of  banking"  re- 
quires every  corporation  and  all  persons  doing  a  bank- 
ing business  in  this  state,  in  January  and  July  of  every 
year,  to  publish  and  file  for  record  a  sworn  statement  "of 
the  amount  of  capital  actually  paid  into  such  corpora- 
tion or  into  such  banking  business;  provided,  that  noth- 
ing shall  be  deemed  capital  actually  paid  in  except  money 
bona  Ude  paid  into  the  treasury  of  such  bank,  and  un- 
der no  circumstances  shall  the  promissory  note,  check,  or 
other  obligation  of  any  director  or  stockholder,  or  of  the 
proprietors  or  proprietor  of  any  such  bank,  be  treated,  com- 
puted, or  in  any  manner  considered  any  part  of  such  actually 
paid-in  capitaL'' 

Under  this  statute  defendant's  note  could  not  be  ad- 
vertised to  the  world  or  treated  as  a  part  of  the  paid-up 
capital  of  the  bank. 

The  evident  purpose  of  the  statute  was  to  inform  the 
puUic  twice  a  year  of  the  actual  capital  which  a  bank 
might  have  in  hand  for  its  business,  and  to  prevent  the 
perpetration  of  frauds  upon  the  public  by  a  pretended  or 
fictitious  capital.  But  why  should  the  note  be  held  void 
because  the  amount  of  it  could  not  be  included  in  the  ad- 
vertised capital?  It  was  given  for  a  lawful  and  adequate 
consideration,  and  was,  in  fact,  only  a  new  promise  to  pay 
a  debt  which  the  defendant  had  contracted  and  was  then 
obligated  to  pay. 
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Section  560  of  the  Penal  Code  is  in  a  chapter  that  treats 
of  "  fraudulent  insolvencies  by  corporations,  and  other 
frauds  in  their  management."  It  provides  that  "  every 
director  of  any  stock  corporation  who  concurs  in  any  vote 
or  act  of  the  directors  of  such  corporation,  or 
any  of  them,  by  which  it  is  intended  ....  to  discount 
or  receive  any  note  or  other  evidence  of  debt  in  payment 
of  any  installment  actually  called  in  and  required  to  be 
paid,  or  with  the  intent  to  provide  the  means  of  making 
such  payment,  ....  is  guilty  of  a  misdemeanor." 

It  is  unnecessary  to  consider  when  or  under  what  cir- 
cumstances this  section  makes  the  directors  of  a  corpo- 
ration liable  to  be  prosecuted  for  a  misdemeanor.  The 
only  question  here  presented  is,  Does  it  make  void  the 
note  of  defendant,  which,  so  far  as  appears,  was  made  in 
good  faith  and  for  the  purpose  of  obtaining  a  little  more 
time  to  discharge  an  obligation  which  he  then  recognized 
as  legal  and  binding  upon  him?  We  do  not  think  it  can 
have  that  effect.  If  it  could,  then  by  the  same  reasoning 
it  would  follow  that  if  he  had  gone  to  the  bank  with  the 
best  note  that  could  be  made  in  the  state,  and  had  had 
the  note  discounted,  with  the  intent  to  provide  the 
means  of  making  payment  of  his  assessment  and  with  the 
money  received  had  paid  his  assessment,  still  he  could  treat 
the  whole  transaction  as  void,  and  compel  the  bank  to  de- 
liver back  to  him  the  note.  Such  a  construction  of  the 
section  would  sanction  fraud  and  unfair  dealing,  and  we 
cannot  therefore  think  it  correct. 

In  our  opinion  the  receipt  of  the  note  neither  violated 
public  policy,  good  morals,  nor  positive  law,  and  the  judg- 
ment and  order  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

McKinstry,  J.,  and  Temple,  J.,  dissented. 
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[No.  20254.     In  Bank.  —  February  18,  1887.] 

THE  PEOPLE,  Respondent,  v.  STEIN  CLARY,  Ap- 
pellant. 

Cbiminal  Law  —  Leading  Question  —  Discbftion.  —  In  a  criminal 
prosecution,  it  i&  not  an  abuse  of  discretion  for  the  court  to  pei*mit 
leading  questions  to  be  asked  on  the  direct  examination  of  a  witness 
who  is  unfamiliar  with  the  English  language,  and  who  had  pre- 
viously testified  in  substance  to  the  facts  embodied  in  the  questions. 

Id.  —  RoBDEBT  —  Larceny  —  Inbtbuctions  —  Unprejudicial  Error. 
—  In  a  prosecution  for  robbery,  the  court  in  charging  the  jury  as 
to  the  distinguishing  features  between  the  crimes  of  larceny  and 
robbery,  stated  that  the  taking  from  the  person  of  another  neces- 
sary to  constitute  grand  larceny  must  be  "  forcible  "  and  "  violent." 
In  other  portions  of  the  charge,  the  features  distinguishing  tlie 
crimes  were  correctly  stated.  The  defendant  was  convicted  of  rob- 
bery. Beldy  that  the  instruction  was  without  prejudice  to  the  de- 
fendant, because  its  only  tendency  was  to  induce  the  jury  to  convict 
of  the  lesser  crime  of  larceny. 

Id.  —  Imprisonment  —  Excessive  Punishment.  —  Under  the  circum- 
stances of  the  case,  a  judgment  imprisoning  the  defendant  for  fifty 
years,  ^e/d,  not  excessive. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

John  D.  Whaley,  for  Appellant. 

Attorney-General  Johnson,  for  Respondent. 

Searls,  C.  —  The  defendant  was  convicted  of  the  crime 
of  robbery,  averred  to  have  been  perpetrated  at  the  city 
and  county  of  San  Francisco,  by  forcibly,  violently,  etc., 
taking  from  one  Maria  Schaefer  the  sum  of  five  hundred 
dollars. 

At  the  trial  the  prosecuting  witness,  Maria  Schaefer, 
had  detailed  the  particulars  of  having  drawn  money  from 
the  Hibernia  Bank  in  the  presence  of  defendant,  of  her 
placing  it  in  a  satchel,  and  she  related  how  she  went  to 
Silver  Street  by  the  street-cars;  how  defendant  followed 
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and  knocked  her  down;  how  she  held  to  the  satchel,  and 
he  struck  her  again  and  got  the  satchel  containing  the 
money  from  her. 

Thereupon  the  court,  against  the  objection  of  defend- 
ant, permitted  the  prosecution  to  put  the  following  ques- 
tion :  — 

"  Q.  —  It  was  taken  from  you  against  your  will,  was  it? 

"  Yes,  sir." 

And  the  further  question,  as  follows :  — 

"  Q.  —  And  by  means  of  this  force  ? 

"  A.  —  He  took  it  with  force." 

The  examination  of  a  witness  in  the  trial  of  a  cause  is 
a  matter  committed  to  the  sound  discretion  of  the  court, 
and  in  the  exercise  of  that  discretion  leading  questions 
may  be  permitted  or  denied. 

It  is  apparent  from  the  testimony  of  the  witness  that 
she  was  a  foreigner  who  did  not  speak  the  English  lan- 
guage with  fluency.  Under  such  circumstances,  and  in 
view  of  the  fact  that  the  witness  had  in  substance  stated 
the  facts  embodied  in  the  questions  put  by  the  prosecu- 
tion, there  was  no  abuse  of  discretion  by  the  court  in  per- 
mitting the  questions.  (Code  Civ.  Proc,  sees.  2044r-2046; 
Moran  v.  Abbey,  63  Cal.  56;  Green  v.  Gould,  3  Allen,  466; 
Hopkinson  v.  Steel,  12  Vt.  582 ;  Parsons  v.  Huff,  38  Me. 
187.) 

It  is  next  contended  that  the  court  erred  in  its  charge 
to  the  jury,  in  defining  the  crime  of  larceny  and  in  not- 
ing the  features  which  distinguish  that  crime  from  rob- 
bery. 

The  jury  was  first  instructed  as  to  what  constitutes 
robbery;  in  which  the  essentials  requisite  to  that  offense, 
including  the  force  or  fear  necessary,  were  set  out  at 
length. 

The  court  then  defined  grand  larceny  and  petit  larceny 
substantially  in  the  language  of  the  Penal  Code. 

Subsequently,  in  defining  the  felonious  taking  of  prop- 
erty from  the  person  as  constituting  grand  larceny,  the 
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court  said :  "  Any  stealing  or  taking  from  the  person  felo- 
niously and  violently,  and  with  the  intent  to  deprive  the 
owner  of  it,  is  grand  larceny,  providing  the  property  has 
some  fixed  value.  As  I  said  a  moment  ago,  the  forcible 
and  felonious  taking  from  the  person  of  another  of  one 
dollar  is  just  as  much  grand  larceny  as  if  it  were  one 
thousand  dollars." 

It  will  be  observed  that  the  court  was  here  impressing 
upon  the  minds  of  the  jurors  a  specific  fact,  viz.,  that  lar- 
ceny committed  by  the  felonious  taking  of  property  from 
the  person  of  another  was  grand  larceny,  without  reference 
to  the  value  of  the  property  taken. 

In  doing  so,  he  inadvertently,  as  we  suppose,  used  the 
terms  "  forcible  "  and  "  violently,"  terms  properly  applica- 
ble in  defining  robbery,  but  not  necessary  to  constitute  lar- 
ceny. 

The  court  later  on  in  its  instructions  again  defined  the 
difference  between  robbery  and  larceny  quite  distinctly,  and 
while  the  definitions  hereinbefore  quoted  were  not  tech- 
nically correct,  yet,  we  cannot  see  that  the  defendant  was 
injured  thereby. 

He  was  convicted  of  robbery. 

Robbery  is  larceny,  with  the  element  of  force  or  in- 
timidation added. 

The  tendency  of  the  instruction  objected  to,  if  indeed 
it  tended  to  mislead  the  jury,  which  we  think  improbable, 
could  only  be  to  induce  them  to  find  the  defendant  guilty 
of  the  lesser  crime  of  larceny  rather  than  of  robbery,  with 
which  he  was  charged  in  the  information. 

The  crime  with  which  defendant  was  charged  was  a 
grave  offense. 

The  manner  of  its  execution  was  peculiarly  outrageous; 
and  while  the  judgment  of  imprisonment  for  fifty  years 
was  exemplary,  we  do  not  find  therein  any  cause  for  which 
we  can  reverse  the  judgment. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 
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FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  20257.     In!  Bank.  —  February  19,  1887.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  MOR- 
TON, Appellant. 

Gbimikal  Law  —  Bubolabt  —  Intent  —  Instruction  —  Presump- 
tion.—  In  a  prosecution  for  burglary  in  which  the  defendant  was 
not  a  witness,  the  court  instructed  the  jury  in  effect  that  the  intent 
of  the  defendant  in  the  commission  of  the  alleged  offense  was  a 
simple  mental  operation,  and  that  direct  evidence  thereof  could  be 
given  only  by  the  defendant.  Held,  that  the  instruction  did  not 
direct  the  jury  to  presume  against  the  defendant  because  he  had 
not  been  a  witness. 

Id.  —  Instruction  —  Jury.  —  The  court  further  instructed  the  jury  that 
a  certain  proposition  of  law,  which  was  stated  to  them,  mi<^lit  or 
might  not  be  involved  in  the  case,  as  they  determined  the  facts. 
Eeldy  that  the  instruction  did  not  leave  to  the  jury  as  their  prov- 
ince to  say  whether  or  not  the  rule  of  law  as  given  was  applicable 
to  the  facts  of  the  case. 

Id.  —  Certain  other  instructions  stated  in  the  opinion,  lieiAt  not  erro- 
neous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

John  D.  Whaley,  for  Appellant. 

Attorney-General  Johnson,  for  Respondent. 

Foote,  C.  —  The  defendant  was  convicted  of  burglary 
in  the  second  degree.  He  contends  that  the  judgment 
therein  rendered  against  him  and  the  order  denying  his 
motion  for  a  new  trial  should  be  reversed. 

His  first  ground  therefor  is  that  the  evidence  was  in- 
sufficient for  his  conviction. 
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Upon  a  careful  examination  of  the  record,  we  are  sat- 
isfied that  the  jury  were  fully  warranted  in  believing  and 
declaring  by  their  verdict  the  defendant  guilty  as 
charged. 

It  is  assigned  for  error  that  the  court,  in  a  portion  of 
its  charge,  indulged  in  a  presumption  against  the  defend- 
ant for  not  testifying  in  his  own  behalf. 

The  language  objected  to  is  as  follows:  — 

"  You  all  know  that  the  intent  is  a  simple  mental  opera- 
tion, and  we  cannot,  unless  the  defendant  himself  speaks,  — 
it  is  not  possible  to,  —  give  any  direct,  positive  proof  of 
the  intent  of  any  person  in  the  commission  of  any  act ;  you 
cannot  look  into  the  human  mind  and  see  what  its  workings 
are.  The  prosecution  can  never  in  any  case,  unless  the 
defendant  himself  sees  fit  to  speak,  give  any  direct  or  posi- 
tive evidence  of  the  intent/' 

The  defendant  did  not  go  upon  the  stand  and  testify. 

We  fail  to  see  anything  in  the  words  above  quoted, 
taken  together  with  the  rest  of  the  charge,  which  an- 
nounces to  the  jury  in  the  remotest  degree  that  any 
presumption  should  be  indulged  against  the  defendant, 
because  he  did  not  give  evidence  as  a  witness  in  the 
cause. 

The  jury  were  simply  told  that  intent  might  be  inferred 
from  the  facts  and  circmnstances  surrounding  the  trans- 
action, in  the  absence  of  any  declaration  upon  that  subject 
which  had  emanated  from  the  defendant. 

As  a  part  of  the  charge,  this  language  was  employed :  — 

"  Now,  gentlemen,  there  is  a  proposition  of  law,  which 
may  or  may  not  be  involved  in  this  case,  as  you  deter- 
mine the  facts,  but  it  is  eminently  proper  that  I  should  give 
it  to  you,  and  that  is,  that  all  persons  concerned  in  the 
commission  of  a  crime,"  etc. 

It  is  not  contended  that  the  portion  of  the  charge  which 
immediately  follows  this  is  erroneous,  but  that  the  court 
in  uttering  the  words  quoted  left  to  the  jury, 
as   their   province,    to   say   whether   or   not   the    rule   of 
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law  as  given  was  applicable  to  the  facts  of  the  case  in 
hand. 

To  us  it  seems  that  the  court  told  the  jury  that  if  in 
their  opinion  the  facts  referred  to  in  the  charge  were 
proven,  then  they  should  apply  the  rule  of  law  as  given, 
and  this  was  not  erroneous. 

We  do  not  think  that  the  charge  is  objectionable  for 
the  reason  assigned  by  the  defendant,  viz.,  that  the  jury, 
as  he  contends,  are  directed  to  convict  the  defendant  if 
they  believed  from  the  evidence  that  he  and  his  confed- 
erate Connors,  who  had  previously  pleaded  guilty, 
had  confederated  to  commit  larceny  in  the  building  501 
Post  Street,  and  entered  the  said  building  with  the  intent 
to  commit  larceny  in  any  room  therein;  for  the  court 
in  that  connection  further  charged,  that  in  addition 
to  entering  the  building  with  such  felonious  intent, 
one  of  the  conspirators  must  have  entered  a  room  of  the 
building  with  the  intention  of  committing  a  larceny  therein, 
and  as  such  room  so  entered  the  court  in  close 
connection  therewith  refers  to  Fortson's  room,  the  one 
in  which  the  information  charges  the  burglary  was  com- 
mitted, and  the  only  one  which,  as  the  proof  abundantly 
shows,  was  entered  with  the  intent  to  commit  larceny 
therein. 

The  information  charged  that  burglary  had  been  com- 
mitted in  entering  V.  E.  Fortson's  room;  the  court,  giv- 
ing an  unstrained  interpretation  to  the  whole  charge, 
announced  to  the  jury  that  they  must  believe  from  the 
evidence  that  such  room  was  so  burglariously  entered  in 
order  to  convict  the  defendant ;  and  the  proof  showed  that 
it  and  no  other  room  was  entered  with  intent  to  commit 
larceny  by  the  confederate  of  the  defendant. 

The  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  9688.     In  Bank.  —  February  19,  1887.] 

MARY  W.  ANDERSON,  Appellant,  v.  W.  K.  GOFF, 
Respondent. 


Appeal — Notice  —  Designation  of  Entby  of  Judgment  —  The  judg- 
ment in  the  action  was  rendered  on  the  29th  of  March,  1884,  and 
entered  on  the  30th  of  April  of  the  same  year.  The  notice  of  ap- 
peal referred  to  the  judgment  as  having  been  entered  on  the  29th  of 
March,   1884.     Held,  that  the  notice  was  sufficient. 

Insolvenct  —  Judgment  against  the  Insolvent  —  Discharge  must 
BE  Pleaded.  —  A  judgment  regularly  rendered  against  a  debtor 
after  his  discharge  in  insolvency,  on  an  indebtedness  existing  at  the 
time  he  was  adjudged  insolvent,  is  binding  upon  him,  if  he  omits 
to  plead  his  discharge  in  the  action  in  which  the  judgment  was 
rendered. 

Summons  —  Publication  op  —  Affidavit  — •  Non-bbsident  —  Defend- 
ant—  Attachment.  —  An  affidavit  for  the  publication  of  sum- 
mons against  a  non-resident  defendant,  whose  residence  is  known 
and  stated  therein,  need  not  allege  that  an  attachment  has  been 
issued  or  levied,  or  that  the  defendant  has  any  property  in  the 
state.  Nor  is  it  necessary  for  the  affidavit  to  show  diligence  in 
finding  the  defendant  in  the  county  or  state  where  the  action  is 
pending,  or  to  have  the  return  of  an  officer  that  he  cannot  be  found. 

Id.  —  Judgment  against  Non-besident  —  Binding  on  Attached  Pbop- 
ebtt.  —  While  a  personal  judgment  against  a  non-resident  debtor 
who  is  only  served  with  process  by  publication  is  void,  yet  where 
the  debtor  has  property  within  the  state,  which  is  seized  under  a 
writ  of  attachment  issued  in  the  action  at  the  time  of  its  com- 
mencement, a  judgment  therein,  although  general  in  its  terms, 
has  the  effect  of  perpetuating  the  attachment  lien,  and  of  subject- 
ing the  attached  property  to  its  payment,  and  is  so  far  in  the 
nature  of  a  proceeding  in  rem  as  to  uphold  a  sale  of  the  attached 
property,  and  for  that  purpose  and  to  that  extent  is  valid. 

Id.  —  Obdeb  fob  Publication  —  Sufficienot  of  —  Deposit  in  Post- 
office. —  An  order  for  the  service  of  summons  by  publication 
against  a  non-resident  defendant  whose  residence  was  known,  after 
stating  the  jurisdictional  facts,  and  ordering  publication  in  a  des- 
ignated paper  for  two  months,  directed  that  a  copy  of  the  com- 
plaint and  summons  be  deposited  in  the  post-office,  addressed  to 
the  defendant,  but  failed  to  specify  that  the  deposit  should  be 
made  '*  forthwith,"  as  provided  by  section  413  of  the  Code  of  Civil 
Procedure.  The  deposit  was  made,  however,  on  the  day  the  order 
was  signed.  Held,  that  the  order  was  sufficient,  and  that  the 
omission  was  a  mere  irregularity,  and  could  not  be  taken  advantage 
of  collaterally. 

Id, — Publication  in  Newspapeb — ^Time  to  Answeb — Extension  of. — 
The  continuance  of  the  publication  of  the  summons  in  the  news- 
paper beyond  the  required  time  does  not  operate  to  extend  the  time 
to  answer  beyond  the  periods  fixed  by  the  order  of  publication  and 
the  statute. 

LXXEL    OAL. — 6 
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Id. — Attorney  may  Make  Deposit — ^Affidavit  op  Attorney. — ^The 
deposit  of  a  copy  of  the  complaint  and  sununons  in  the  post-office 
may  be  made  by  the  attorney  for  the  plaintifif,  and  his  affidavit  is 
sufficient  proof  thereof. 

Attachment  —  Levy  —  Regularity  of  —  Return  of  Officer.  —  The 
regularity  of  the  levy  of  an  attachment  is  sufficiently  shown,  as 
against  a  collateral  attack,  by  the  return  of  the  attaching  officer 
reciting  that  he  had  duly  levied  the  same  upon  all  the  right,  title, 
and  interest  of  the  defendant  in  and  to  certain  described  real  estate. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Benito  County,  and  from  an  order  refusing  a  new  trial. 

A  motion  was  made  to  dismiss  the  appeal  from  the 
judgment,  on  the  ground  that  the  notice  of  appeal  pur- 
ports to  appeal  from  a  judgment  entered  on  the  29th  of 
March,  1884,  whereas  the  record  shows  that  no  judgment 
was  entered  until  the  30th  of  April,  1884,  The  further 
facts  are  stated  in  the  opinion. 

G.  B.  Montgomery,  and  Burchard  &  Scott,  for  Appellant. 

Briggs  &  Hawkins,  and  McCroskey  &  Hudner,  for  Re- 
spondent. 

Searls,  C.  —  The  motion  to  dismiss  the  appeal  herein 
is  met  by  a  certificate  of  the  clerk  of  the  Superior  Court 
in  and  for  the  county  of  San  Benito,  in  which  county 
the  action  was  brought  and  passed  to  judgment  showing 
that  the  statement  on  motion  for  new  trial  was  properly 
settled  and  certified  by  the  judge  of  the  Superior  Court; 
that  the  order  overruling  the  motion  for  a  new  trial  was 
entered  and  signed  by  the  judge  on  May  31,  1884,  and 
that  the  judgment  in  said  cause  was  rendered  on  the  twen- 
ty-ninth day  of  March,  1884,  and  entered  on  the  thirtieth 
day  of  April,  1884,  before  the  notice  of  appeal  was 
filed. 

The  motion  to  dismiss  the  appeal  should  be  denied. 

The  appeal  is  taken  by  plaintiff  from  a  judgment  in 
favor  of  defendant,  and  from  an  order  denying  a  new 
trial.     The  action  is  ejectment  to  recover  a  lot  of  land, 


Digitized  byVjOOQlC 


Feb.  1887.]  Anderson  v.  Goff.  67 

containing  one  and  one  half  (1>^)  acres,  situate  in  what 
is  known  as  College  Addition  to  the  town  of  Hollister, 
San  Benito  County,  and  to  recover  damages  for  the  with- 
holding such  land,  and  rents  and  profits. 

Plaintiff,  at  the  several  dates  hereinafter  mentioned, 
was,  and  still  is,  a  married  woman,  the  wife  of  J.  G.  An- 
derson. 

On  the  tenth  day  of  November,  1876,  one  W.  C.  Land, 
being  the  owner  of  and  in  possession  of  the  premises  de- 
scribed in  the  complaint,  conveyed  the  same  to  plaintiff's 
husband,  and  took  from  the  latter  his  promissory  note  for 
six  hundred  dollars,  the  purchase  price  thereof. 

On  the  tenth  day  of  November,  1878,  Anderson  gave 
Land  a  new  note  for  three  hundred  dollars,  the  residue 
of  the  purchase  price  of  the  land  having  been  previously 
paid. 

On  the  26th  of  April,  1880,  according  to  the  findings, 
Anderson  being  insolvent,  and  unable  to  pay  his  debts, 
being  indebted  to  various  persons  in  sums  aggregating 
over  four  thousand  dollars,  and  among  others  to  Land, 
on  account  of  said  note,  in  the  sum  of  over  three  hun- 
dred dollars,  in  contemplation  of  insolvency,  and  for  the 
purpose  of  hindering,  delaying,  and  defrauding  his  said 
creditors,  among  whom  was  said  Land,  conveyed  with- 
out consideration,  and  as  a  gift,  the  land  in  question  to 
his  wife,  the  plaintiff  herein.  Plaintiff  never  went  into 
possession  of  the  land,  and  knew  of  the  insolvency  of  her 
husband.     The  deed  was  recorded  April  28,  1880. 

On  May  6,  1880,  Anderson  filed  his  petition  and 
schedule  in  insolvency  in  Alameda  County,  to  which  he 
had  removed,  and  such  proceedings  were  had  therein,  that 
he  was  adjudged  an  insolvent  debtor,  and  afterward,  on 
the  fourth  day  of  August,  1880,  was  discharged  from  his 
debts.  He  removed  soon  thereafter  to  Colorado,  where  with 
plaintiff  he  still  resides. 

On  February  16,  1881,  Land  brought  suit  against  An- 
derson on  his  note,  sued  out  a  writ  of  attachment,  and 
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caused  the  same  to  be  levied  upon  the  interest  of  the  de- 
fendant therein  in  and  to  the  demanded  premises.  Service 
of  summons  was  had  upon  Anderson  by  publication,  etc., 
and  upon  his  default  for  want  of  an  answer,  judgment  was 
taken  in  favor  of  plaintiff,  upon  which  an  execution  issued, 
was  levied  upon  the  property  attached,  and  after  notice  a 
sale  was  had,  at  which  Land  became  the  purchaser,  and  in 
due  time,  there  having  been  no  redemption,  received  a 
sheriff's  deed  of  the  premises. 

Defendant  holds  the  property  by  sundry  mesne  convey- 
ances from  Land,  and  has  been  in  possession  under  his  deed 
since  August,  1882. 

We  may  dismiss  from  consideration  the  proceedings  of 
Anderson  in  insolvency,  for  the  reason  that  if  the  judg- 
ment of  Land  was  regularly  obtained,  the  former  is  con- 
cluded thereby  for  want  of  a  plea  of  his  discharge  in  that 
action. 

Several  objections  are  made  by  appellant  to  the  affida- 
vit for  publication  of  summons,  among  which  are :  — 

1.  That  it  fails  to  state  that  any  writ  of  attachment  was 
issued  or  levied,  or  that  the  defendant  therein  had  any 
property  in  this  state. 

2.  That  it  failed  to  show  any  attempt  at  service  in  this 
state,  or  any  return  of  an  officer  that  defendant  could  not 
be  found,  etc. 

Our  Code  of  Civil  Procedure,  sections  412  and  413, 
provides  that  when  the  person  on  whom  service  is  to  be 
made  resides  out  of  the  state,  or  has  departed  from  the 
state,  or  cannot,  after  due  diligence,  be  found  within  the 
state,  or  conceals  himself  to  avoid  the  service  of  sum- 
mons, etc.,  and  the  fact  appears  by  affidavit  to  the  satis- 
faction of  the  court,  or  a  judge  thereof;  and  it  also  appears 
by  such  affidavit,  or  by  the  verified  complaint  on  file,  that 
a  cause  of  action  exists  against  the  defendant  in  respect  to 
whom  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  —  an  order  of  service  by  pub- 
lication of  summons  may  be  made,  etc. 


Digitized  byVjOOQlC 


Feb.  1887.]  Anderson  v.  Goff.  69 

The  affidavit  in  this  case  showed  that  the  plaintiff  had 
a  cause  of  action  against  the  defendant  therein,  and  also 
referred  to  his  complaint  containing  a  like  showing,  and 
duly  verified.  He  also  showed  by  the  affidavit  that  de- 
fendant was  a  resident  of  Denver,  in  the  state  of  Colorado, 
and  was  there  engaged  in  business,  etc. 

The  affidavit  was  sufficient  to  warrant  an  order  of  ser- 
vice of  the  summons  by  publication. 

Where  a  defendant  is  shown  to  be  a  resident  of  another 
state,  and  his  place  of  residence  is  known,  it  is  not  neces- 
sary to  show  diligence  in  finding  him  in  the  county  or 
state  where  the  action  is  pending,  or  to  have  the  return 
of  an  officer  showing  that  he  cannot  be  found.  Nor  was 
it  necessary  to  show  by  the  affidavit  that  a  writ  of  attach- 
ment had  issued,  or  that  the  defendant  had  property  in  this 
state. 

Our  statute  gives  the  right  to  service  of  summons  upon 
defendants  in  all  cases  where  they  are  non-residents  of 
the  state,  without  reference  to  the  fact  of  their  having  or 
not  having  property  here.  The  effect  of  a  judgment  thus 
obtained  is  quite  another  thing. 

In  Pennoyer  v.  Neff,  95  U.  S.  714,  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  although  a  state 
having  property  of  a  non-resident  within  her  territory 
may  hold  and  appropriate  it  to  satisfy  the  claim  of  her 
citizens  against  him,  and  her  tribunals  may  inquire  into 
his  obligation  to  the  extent  necessary  to  control  the  dis- 
position of  that  property,  yet  in  the  absence  of  such 
seizure,  a  personal  judgment  is  without  validity  if  it  be 
rendered  by  a  state  court  in  an  action  upon  a  money  de- 
mand against  a  non-resident,  who  was  served  by  publi- 
cation of  summons,  but  upon  whom  no  personal  service 
of  process  within  the  state  was  made,  and  who  did  not 
appear. 

The  same  doctrine  was  laid  down  substantially  in  Bel- 
cher V.  Chambers,  53  Cal.  636,  in  which  it  was  held  that, 
although    a    state    having    property    of    a    non-resident 
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within  her  territory,  may  hold  and  appropriate  it  to 
satisfy  the  claim  of  her  citizen  against  him,  and  her  tri- 
bunals may  inquire  into  his  obligation  to  the  extent 
necessary  to  control  the  disposition  of  that  property,  yet 
in  the  absence  of  a  seizure  of  such  property,  a  personal 
judgment  is  without  validity,  if  it  be  rendered  by  a  state 
court  in  an  action  upon  a  money  demand  against  a  non- 
resident who  was  served  with  summons  by  publication 
only,  and  who  did  not  appear  in  the  action,  and  the  per- 
sonal judgment  was  held  void. 

The  right  to  institute  and  prosecute  an  action  against 
a  non-resident,  and  to  serve  summons  upon  him  by  pub- 
lication, is  by  these  cases  upheld  so  far  as  may  be  neces- 
sary to  determine  his  liability,  with  a  view  to  subjecting 
his  property  to  the  payment  of  a  debt  due  to  a  resident, 
provided  always  that  such  action  must  be  in  aid  of  an 
attachment,  or  some  other  process  designed  to  reach  and 
establish  a  lien  upon  the  debtor's  property  within  the  local 
jurisdiction. 

Now  in  this  state,  we  have  one  specific  mode  by  which 
to  acquire  a  lien  upon  the  property  of  a  debtor  against 
whom  a  cause  of  action  exists,  arising  out  of  contract.  It 
consists  in  commencing  an  action,  and  praying  for  judg- 
ment as  in  other  cases,  and  upon  filing  a  proper  affidavit 
and  undertaking,  a  writ  of  attachment  issues,  under  which 
the  property  of  the  alleged  debtor  may  be  seized  and  held 
subject  to  sale  for  the  purpose  of  satisfying  such  judgement 
as  may  be  recovered.  The  judgment,  when  rendered,  does 
not  differ  from  that  entered  in  other  cases  upon  a  money 
demand. 

"  If  judgment  be  recovered  by  the  plaintiff,  the  sheriff 
must  satisfy  the  same  out  of  the  property  attached  by 
him  which  has  not  been  delivered  to  the  defendant,''  etc. 
(Code  Civ.  Proc.,  sec.  550.) 

By  force  of  section  688  of  the  same  code,  "  all  property 
and  rights  of  property  seized  and  held  under  attachment  in 
the  action  are  liable  to  execution." 
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Under  these  provisions  it  has  been  held  by  this  court 
that  no  order  of  sale  by  the  court  is  necessary  to  author- 
ize the  sheriff  to  sell  the  attached  property,  and  that  the 
lien  of  the  attachment  is  not  lost  by  taking  a  simple 
money  judgment  without  embodying  therein  directions  for 
the  sale  of  the  attached  property.  (Law  v.  Henry,  9  Cal. 
638.) 

In  Bagley  v.  Ward,  37  Cal.  121,  it  was  held  that  "  when 
a  judgment  is  rendered  in  an  attachment  suit,  and  be- 
comes a  lien  on  real  property  attached,  the  lien  of  the 
attachment  is  merged  in  the  judgment " ;  and  in  Porter 
V.  Pico,  55  Cal.  174,  it  is  said :  **  But  the  judgment  does 
not  operate  so  as  to  release  or  obliterate  the  attachment 
lien.  The  property  attached  is  still  in  contemplation  of 
law  in  the  hands  of  the  officer,  subject  to  the  judgment. 
The  attachment  lien  still  exists  so  as  to  confer  a  priority 

in  the  lien  of  the  judgment The  property  is  sold 

under  the  final  process  issued  on  the  judgment." 

Had  our  courts  adopted  the  practice,  in  cases  where 
attachments  are  issued,  of  declaring  the  lien  of  the  attach- 
ment in  the  judgment,  and  directing  the  attached  property 
to  be  sold  in  satisfaction  of  such  lien,  the  orderly  connection 
between  the  lien  and  the  rights  accruing  to  a  purchaser 
under  a  sale  thereunder  would  be  more  readily  apparent, 
but  in  the  light  of  the  interpretation  given  to  the  statutes, 
and  to  the  judgments  in  such  cases,  the  same  result  is 
reached. 

In  view  of  this  result,  we  think  it  must  follow  that 
while  a  personal  judgment  against  a  non-resident  debtor 
who  is  only  served  with  process  by  publication  is  void 
and  of  no  effect,  yet  in  a  case  where  the  debtor  has 
property  within  the  state,  which  is  seized  under  a  writ 
of  attachment  issued  in  the  cause  at  the  time  the  suit  is 
brought,  a  judgment  therein,  which,  though  general  in  its 
terms,  has  the  effect  of  perpetuating  the  attachment  lien, 
and  of  subjecting  the  attached  property  to  the  payment 
of  a  debt  due  from  the  non-resident,  is  so  far  in  the  na- 
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ture  of  a  proceeding  in  rem,  as  to  uphold  a  sale  of  the 
attached  property,  and  considered  for  that  purpose  and  to 
that  extent  is  not  void. 

It  is  the  method,  and  only  method,  pursued  in  our  courts 
for  subjecting  the  property  of  a  non-resident  debtor  to  the 
payment  of  demands  due  from  him  to  our  citizens,  and  the 
object  sought  is  the  essential  thing  to  be  considered,  and 
IS  of  more  importance  than  the  means  by  which  the  end 
is  attained. 

The  facts  that  defendant  had  property  in  this  state,  that 
a  writ  of  attachment  issued  in  the  cause  was  levied  thereon, 
and  the  property  sold  in  satisfaction  of  the  claim  are  all 
in  proof. 

The  existence  of  these  facts  are  essential  to  the  valid- 
ity of  the  proceedings. 

The  requirements  of  the  affidavit  for  publication  of  sum- 
mons are  to  be  measured  by  our  code,  and  the  facts  that 
defendant  has  property  in  this  state,  and  that  a  writ  of 
attachment  has  issued,  are  not  among  them. 

The  decisions  quoted  from  the  New  York  courts  have> 
no  application  here,  for  the  reason  that  the  statute  of 
that  state  is  essentially  different  from  our  own.  There, 
service  of  summons  can  only  be  had  against  a  non-resi- 
dent of  the  state  who  "  has  property  therein,"  etc.  (New 
York  Code,  sec.  135.) 

Under  such  a  statute,  the  ownership  of  property  in  the 
state  becomes  a  jurisdictional  fact,  necessary  to  be  stated 
in  the  affidavit. 

The  order  of  service  by  summons  by  publication,  after 
stating  the  jurisdictional  facts,  and  ordering  publication 
in  a  designated  paper  for  two  months,  directed  a  copy, 
etc.,  to  be  deposited  in  the  post-office,  etc.,  directed  to 
defendant,  etc.,  but  failed  to  include  such  direction  the 
word  "  forthwith,"  as  contained  in  section  413,  Code  of 
Civil  Procedure. 

"  The  court  or  judge  must  direct  a  copy  of  the  sum- 
mons   and    complaint    to   be    forthwith    deposited    in    the 
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post-office,  directed  to  the  person,  to  be  served  at  his  place 
of  residence." 

The  term  "  forthwith,'*  when  applied  to  the  perform- 
ance of  an  act,  imports  that  it  shall  be  performed  as  soon 
as  by  reasonable  exertion  confined  to  that  object  it  might 
be;  and  which  must  consequently  vary  according  to  the 
circumstances  of  each  particular  case.  (3  Chitty's  General 
Practice,  112.) 

In  Roberts  v.  Brett,  36  Eng.  L.  &  Eq.  358,  it  was  held 
to  mean  "  within  a  reasonable  time." 

When  a  defendant  is  ordered  to  plead  forthwith,  he 
must  plead  within  twenty- four  hours.  (Wharton.)  In 
other  matters  of  practice  the  word  has  come  to  have  the 
same  meaning.  (2  Edw.  Ch.  328;  Moffatt  v.  Dickson,  3 
Col.  313;  Bouvier's  Law  Dictionary.) 

Like  the  term  "  immediately,"  it  is  not  in  law  to  be 
necessarily  construed  as  a  time  immediately  succeeding 
without  an  interval,  but  an  effectual  and  lawful  time,  al- 
lowing all  the  "  adjuncts  and  accomplements "  necessary 
to  give  an  act  full  legal  effect  to  be  performed. 

In  Van  Wyck  v.  Hardy,  20  How.  22,  the  word  "  forth- 
with "  was  construed  as  synonymous  with  "  all  reasonable 
dispatch." 

The  deposit  of  a  copy  in  the  post-office  was  made  on 
the  day  the  order  was  signed,  and  we  are  of  opinion  that 
the  omission  of  the  word  "  forthwith  "  from  the  order  re- 
quiring such  deposit  was  at  most  an  irregularity  which 
did  not  render  the  proceedings  void,  but  which  might  per- 
haps have  been  good  cause  to  set  aside  the  proceedings  for 
irregularity  on  a  direct  motion  for  that  purpose. 

The  default  was  not  prematurely  taken.  The  sum- 
mons was  published  from  February  19,  1881,  for  two 
months,  which  expired  April  20th.  The  defendant  then 
had  thirty  days  in  which  to  answer,  which  expired  May 
21,  1881,  and  the  default  was  not  entered  until  May  27th 
following.  The  fact  that  the  newspaper  continued  to 
publish  the   summons  until  May   7th   did  not  have  the 
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effect  to  extend  the  time  to  answer  beyond  the  periods 
fixed  by  the  order  of  publication  and  the  statute. 

The  deposit  of  a  copy  of  summons  and  complaint,  pre- 
paid, in  the  post-office  by  N.  C.  Briggs,  the  attorney  of 
plaintiff,  and  his  affidavit  of  that  fact,  was  sufficient. 

The  provisions  of  section  410,  in  relation  to  service  of 
summons  upon  a  defendant  personally,  has  no  applica- 
tion to  the  deposit  of  a  copy  in  the  post-office,  the  affida- 
vit of  performance  of  which  act  is  provided  for  by  the 
third  subdivision  of  section  415. 

We  think  the  judgment  roll  in  Land  v.  Anderson  was 
good  as  against  a  collateral  attack,  and  was  properly  ad- 
mitted in  evidence.     (McCauley  v.  Fulton,  44  Cal.  355.) 

The  objection  made  to  the  manner  of  levying  the  attach- 
ment is  not  tenable. 

The  court  finds  that  it  was  duly  levied  upon  the  land 
in  question,  and  the  finding  is  supported  by  the  return 
of  the  officer,  in  which  he  certifies  that  he  "  duly  levied 
upon  all  the  right,  title,  and  interest  of  the  said  J.  G.  An- 
derson in  and  to  the  following  real  property,  to  wit "  ( de- 
scribing the  land  in  dispute). 

Under  the  ruling  of  the  court  in  Porter  v.  Pico,  supra, 
this  was  sufficient  as  against  a  collateral  attack. 

Like  considerations  apply  to  the  objection  urged  to  the 
return   on  execution. 

These  views  render  the  other  questions  raised  in  the 
record  unimportant. 

We  are  of  opinion  the  judgment  and  order  appealed  from 
should  be  affirmed. 

Belcher,  C.  C.,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  9740.  In  Bank.— February  19,  1887.] 

C.  R.  MONTGOMERY,  Respondent,  v.  D.  J.  LOCKE 
ET  AL.,  Appellants. 

OVEBFLOW     OF     WaTEO — ^LeVEE — ^PRESCRIPTION — ^RlGHT    TO     MAINTAIN — 

Pleadings. — In  an  action  to  recover  for  damages  done  to  the  land 
of  the  plaintiff  by  an  overflow  of  water  produced  by  a  certain  levee 
erected  by  the  defendant,  an  averment  in  the  answer  that  the  levee 
was  erected  more  than  twenty  years  before  tlie  commencenieni  of 
the  action,  and  has  since  been  maintained  with  the  knowledge  and 
consent  of  the  plaintiff,  is  not  an  averment  of  a  prescriptive  right 
to  maintain  the  levee. 

Id. — Easement — Prescriptive  Right  how  Pleaded. — A  prescriptive 
right  to  maintain  an  easement  may  be  pleaded  either  by  reteiunoe 
to  the  statute,  as  provided  by  section  458  of  the  Code  of  Civil 
Procedure,  or  by  stating  at  length  the  facts  showing  that  the  user 
commenced  and  continued  under  a  claim  of  right,  was  peaceable, 
without  interruption,  open,  notorious,  and  exclusive,  and  main- 
tained with  the  knowledge  of  the  owner  of  the  servient  estate. 

BfBASCRB  of  Damages — Growing  Fruit-trees. — The  measure  of  dam- 
ages for  the  destruction  of  fruit-bearing  trees  is  the  value  of  such 
trees  on  the  premises  in  their  growing  state,  and  not  as  taken  up 
and  removed  from  the  place. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
caused  to  the  land  and  fruit-trees  of  the  plaintiff,  by  reason 
of  an  overflow  of  water  produced  by  certain  levees  con- 
structed and  maintained  by  the  defendants.  The  further 
facts  are  stated  in  the  opinion. 

Byers  &  Elliott,  and  W.  L.  Dudley,  for  Appellants. 

/.  C  Campbell,  and  F.  T.  Baldmn,  for  Respondent. 

Searls,  C.  —  This  cause  was  decided  in  an  opinion  filed 
August  30,  1886.  (11  Pac.  Rep.  874.)  A  reargument 
in  Bank  was  ordered,  and  it  is  again  brought  under  re- 
view. 

It  is  submitted  by  appellants  that  tlie  former  opinion 
shows  a  misapprehension  of  important  facts  when  it  states 
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that  levee  No.  1  was  built  by  defendants  in  1879  or 
1880. 

Levee  No.  1  was  originally  constructed  many  years 
prior  to  1879,  but  having  been  repeatedly  broken  by  ac- 
tion of  water,  was  in  1879  practically  incapable  of  restrain- 
ing the  flow  of  water,  until  such  portions  of  it  as  had 
been  destroyed  were  rebuilt;  such  portions  were  rebuilt 
by  defendants  in  the  winter  of  1879-80. 

We  did  not  deem  it  important  whether  they  built  a 
new  levee  or  rebuilt  an  old  one,  so  long  as  their  acts  re- 
sulted in  flowing  the  water  back  upon  plaintiff. 

Had  defendants  pleaded  a  prescriptive  right  to  main- 
tain levee  No.  1,  the  contention  of  appellants  would  have 
force,  but  no  such  plea  is  found  in  their  answer. 

It  is  true  the  answer  avers  that  "  the  levee  first  set  out 
in  plaintiff's  second  count  (levee  No.  1)  was  erected 
more  than  twenty  years  before  the  commencement  of  the 
action,"  and  that  all  the  levees  upon  the  lands  of  defend- 
ants were  built,  and  have  been  maintained,  with  the  knowl- 
edge and  consent  of  plaintiff,  etc. 

An  adverse  possession  or  prescription,  as  it  is  termed 
when  applied  to  an  easement,  may,  under  our  system  of 
practice,  be  pleaded  either  by  reference  to  the  statute  as 
provided  by  section  458  of  the  Code  of  Civil  Procedure, 
or  by  stating  at  length  the  facts  showing  that  the  user 
commenced  and  continued  under  a  claim  of  right,  was 
peaceable,  without  interruption,  open,  notorious,  and  ex- 
clusive, and  maintained  with  the  knowledge  of  the  plain- 
tiff, etc. 

It  was  in  this  view  of  the  case  that  we  deemed  the  facts 
in  reference  to  the  old  levee  unimportant. 

The  complaint  contains  two  causes  of  action,  based  upon 
different  theories :  — 

1.  A  cause  of  action  against  the  defendants  for  con- 
structing a  levee  across  a  natural  stream,  whereby  the 
water  was  turned  back  unon  the  land  of  plaintiff. 

2.  A  cause  of  action  based  upon  the  theory  that  de- 
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fendants  had  prevented  the  flow  from  plaintiff's  land  of 
the  surface  water  accumulating  thereon. 

There  was  a  conflict  of  evidence  upon  both  these  causes 
of  action. 

So,  too,  the  plea  that  plaintiff  consented  to  the  con- 
struction of  the  levee,  interposed,  as  we  suppose,  in  view 
of  the  maxim  that  "  he  who  consents  to  an  act  is  not 
wronged  by  it,"  was  met  by  evidence  denying  such 
averment,  and  the  jury  having  passed  upon  all  these  ques- 
tions of  fact,  their  verdict  concludes  the  defend- 
ants. 

The  evidence  was  abundant  to  show  that  defendant  Locke 
participated  with  Holman  in  the  repairs  to  levee  No.  1, 
whereby  the  damage  was  caused.  A  number  of  witnesses 
who  worked  upon  the  levee  testified  that  they  were  em- 
ployed by  him  to  do  so,  and  whether  or  not  he  was  per- 
sonally present  upon  the  work  more  than  once  was  wholly 
unimportant. 

We  see  no  error  in  the  admission  of  testimony  in  refer- 
ence to  the  damages  sustained  by  plaintiff. 

"  The  value  of  fruit-bearing  trees  is  to  be  estimated 
with  reference  to  what  they  are  worth  on  the  premises 
in  their  growing  state,  and  not  as  taken  up  and  removed 
from  the  place."  (Sedgivick  on  Damages,  7th  ed.,  276; 
Mitchell  V.  Billingsley,  17  Ala.  391.) 

In  the  case  of  forest  trees,  having  no  value  except  as 
timber,  the  means  by  which  to  determine  the  damage  oc- 
casioned by  their  removal  must  be  quite  different  from  that 
pursued  in  determining  the  value  of  fruit-trees,  which  may 
have  no  value  whatever  when  removed  from  the  soil,  and 
which,  at  any  rate,  are  chiefly  valuable  for  that  which  they 
produce  in  a  growing  state. 

The  record  does  not  purport  to  contain  all  the  instruc- 
tions given  by  the  court. 

We  see  no  error  in  the  giving  or  refusal  to  give  in- 
structions calling  for  a  reversal,  and  are  of  opinion  the 
judgment  and  order  appealed  from  should  be  affirmed. 
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Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Rehearing  denied. 


[Nos.  9816,  0817.    Department  Two.— February  21,  1887.] 

WILLIAM    TREDINNICK    et    al..    Respondents,    v. 
RED    CLOUD    CONSOLIDATED    MINING   COM 
PANY  et  al.,  Appellants. 

Miner's  Lien — Statement  op  Terms,  Time  Given,  and  Conditions  of 
Contract. — Under  section  1187  of  the  Code  of  Civil  Procedure,  a 
claim  of  lien  for  labor  performed  on  a  mining  claim,  which  states 
the  kind  and  number  of  days  of  labor,  with  the  dates  between 
which  it  was  performed,  the  price  agreed  to  be  paid  therefor  peT 
day,  and  the  aggregate  amount  due,  and  that  "  the  terms  of  pay- 
ment for  said  labor  were  cash  as  soon  as  said  labor  was  per- 
formed," sufficiently  shows  the  terms,  time  given,  and  conditions 
of  the  contract. 

Id. — ^Description  of  Property  by  Common  Name. — A  description  in 
the  claim  of  lien  of  the  property  on  which  the  labor  was  per- 
formed as  "that  certain  mine  commonly  called  the  Red  Cloud 
Mine,  situate  in  the  Bodie  Mining  District,  Bodie  township,  in 
Mono  County,"  is  sufficient  to  identify  the  property  to  be  charged 
with  the  lien,  when  it  appears  from  the  evidence  that  the  mine 
was  well  known,  and  commonly  spoken  of  as  the  "  Red  Cloud 
Mine,"  and  that  the  word  "mine"  meant  the  whole  claim  or  body 
of  mining  ground. 

Id. — Evidence — Character  and  Amount  of  Labor. — On  a  review  of 
the  evidence,  and  of  certain  admissions  made  by  the  defendants  at 
the  trial,  held^  that  the  proof  as  to  the  character  and  amount  of 
labor  performed  by  the  plaintifT  was  sufficient  to  support  the  judg- 
ment. 

Id. — Consolidated  Mining  Locations — Designation  of  Amount  Due. 
—  Section  1188  of  the  Code  of  Civil  Procedure,  providing  in  eflfect 
that  when  a  claim  of  lien  is  filed  against  two  or  more  mining 
claims  owned  by  the  same  person,  the  claimant,  in  order  to  gain 
priority  over  other  lienors,  must  designate  the  amount  due  to  tiim 
on  each  mining  claim,  does  not  apply  to  a  case  where  the  property 
on  which  the  labor  was  performed  originally  consisted  of  several 
mining  locations  which  had  been  consolidated,  and  were  owned 
and  worked  as  one  mine  by  the  person  against  whom  the  lien  \& 
filed. 
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Appeals  from  a  judgment  of  the  Superior  Court  of 
Mono  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Wallace,  Greathouse  &  Blanding,  Van  Ness  &  Roche, 
and  Louis  T.  Haggin,  for  Appellant  Wadsworth. 

Craig  &  Meredith,  for  Appellant  Red  Cloud  Consoli- 
dated Mining  Company. 

P.  IV,  Bennett,  and  P.  Reddy,  for  Respondents. 

Belcher,  C.  C.  —  This  is  a  joint  action  brought  by 
William  Tredinnick  and  twenty-nine  other  persons,  as 
plaintiffs,  to  enforce  liens  for  labor  severally  performed 
by  them  in  and  upon  a  mining  claim  known  as  the  Red 
Cloud  Mine.  The  mine  was  situate  in  Mono  County, 
and  was  owned  and  worked  by  the  defendant,  the  Red 
Cloud  Consolidated  Mining  Company.  Henry  Wadsworth 
was  joined  as  a  defendant  in  the  action,  because  he  had 
a  judgment  lien  against  the  mine,  which,  as  alleged  by 
plaintiffs,  was  subsequent  and  subordinate  to  their 
liens. 

In  the  court  below  judgment  was  rendered  in  favor  of 
the  plaintiffs.  The  defendants  separately  moved  for  a 
new  trial,  and  their  motions  being  denied,  separately  ap- 
pealed from  the  judgment  and  order. 

The  two  appeals  may  be  considered  together. 

The  Code  provides  that  when  one  seeks  to  fasten  a  lien 
upon  another's  property,  he  must  file  with  the  county  re- 
corder his  claim,  containing,  among  other  things,  "  a  state- 
ment of  the  terms,  time  given,  and  conditions  of  his  con- 
tract, and  also  a  description  of  the  property  to  be  charged 
with  the  lien,  sufficient  for  identification."  (Code  Civ. 
Proc,  sec.  1187.) 

It  is  urged  for  the  appellants  that  the  claims  filed 
by   the   plaintiffs   do   not   contain   the   statement   and   de- 
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scription  required  by  the  statute,  and  are  therefore  fatally 
defective  and  insufficient. 

The  provisions  of  the  Code  referred  to  "are  to  be  lib- 
erally construed,  with  a  view  to  effect  its  objects,  and  to 
promote  justice,"  and  not  strictly,  as  claimed.  (Code  Civ. 
Proc.,  sec.  4.) 

So  construed,  were  the  claims  sufficient  to  create  valid 
liens  ? 

We  think  they  were.  In  each  of  them  was  set  forth 
the  kind  and  number  of  days  of  labor  performed,  with 
the  dates  between  which  it  was  performed,  the  price  agreed 
to  be  paid  for  the  labor  per  day,  with  the  aggre- 
gate amount  then  due,  and  "  that  the  terms  of  payment 
for  said  labor  were  cash,  as  soon  as  said  labor  was  per- 
formed." This  was  a  substantial  compliance  with  the  re- 
quirements of  the  statute  as  to  the  statement  of  the 
terms,  time  given,  and  conditions  of  the  contract. 
(Blackman  v.  Marsicano,  61  Cal.  638 ;  Hills  v.  Ohlig,  63 
Cal.  104.) 

The  property  on  which  the  labor  was  performed  was 
described  as  "  that  certain  mine,  commonly  called  the  Red 
Cloud  Mine,  situate  in  the  Bodie  Mining  District,  Bodie 
township,  in  said  county,  and  hereinafter  more  particu- 
larly described."  The  particular  description  is  by  sixteen 
courses  and  distances,  commencing  at  a  point  easily 
ascertainable,  and  running  around  to  the  place  of  be- 
ginning, "  containing  35.31  acres,  and  known  as  the  Red 
Cloud  Mine."  The  fourth  course  reads :  "  Thence, 
4th,  67""  45"  E.,  1.51  chains  to  N.  E.  cor.  Gibraltar,"  when 
it  should  have  been:  "Thence,  4th,  S.  67°  45"  E.," 
etc.  The  fifth  course  reads:  "Thence,  5th,  S.  23°  15' 
N.,  11.07  chains  to  N.  boundary  Top  Gallant  Royal," 
when  it  should  have  been:  "Thence,  5th,  S.  22°  15"  W.," 
etc.  The  twelfth  course  reads:  "  Thence,  12th,  S.  49°  30' 
E.,  1.06  chains  to  N.  E.  cor.  Westchester,"  when  it  should 
have  been:  Thence,  12th,  S.  49°  30'  E.,  1.86  chains," 
etc. 
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It  is  claimed  for  the  appellants  that,  on  account  of 
these  errors,  it  becomes  impossible  to  trace  all  of  the  ex- 
terior lines  of  the  mine,  and  for  that  reason  the  descrip- 
tion is  insufficient.  On  the  other  hand,  it  is  contended 
for  the  respondents  that  "  Gibraltar,"  "  Top  Gallant 
Royal,"  and  "  Westchester  "  are  names  of  adjoining,  well- 
known,  and  defined  mining  claims,  which  are  monuments, 
and  must  control  the  courses  and  distances.  As  they  are 
used,  these  names  seem  to  have  been  intended  to  represent 
monuments  of  some  kind,  and  we  cannot  know  judicially 
that  they  do  not  efficiently  serve  the  purpose  claimed  for 
them. 

But  however  this  may  be,  we  think  the  description  by 
name  was  sufficient  for  the  identification  of  the  property. 
It  appears  from  the  evidence  that  the  mine  was  well-known, 
and  commonly  spoken  of  as  the  "  Red  Cloud  Mine  " ;  and 
by  the  word  "  mine "  was  not  meant  "  a  subterranean 
cavity  or  passage,  especially  a  pit  or  excavation  in  the 
earth,  from  which  metallic  ores  or  other  mineral 
substances  are  taken  by  digging,"  as  that  word 
is  defined  by  Webster,  but  the  whole  claim  or  body  of 
mining  ground. 

In  Hotaling  v.  Cronise,  2  Cal.  63,  which  was  an  action 
to  enforce  a  mechanic's  lien,  the  notice  filed  described 
the  property  as  "  the  wharf  situated  on  Battery  Street, 
between  Pacific  and  Jackson  streets,  in  San  Francisco." 
The  court  said :  "  We  think  the  description  of  the  prop- 
erty sufficiently  certain It  is  sufficient  if  the  claim 

be  set  forth  with  convenient  certainty." 

In  Tibbetts  v.  Moore,  23  Cal.  213,  which  was  a  similar 
action,  the  property  was  described  in  the  notice  filed  as 
a  quartz  mill,  being  at  or  near  the  town  of  Scottsville,  in 
Amador  County,  known  as  "  Moore's  New  Quartz  Mill." 
There  was  no  evidence  that  there  was  any  other  quartz 
mill  at  the  place  named  so  designated  as  to  render  it 
uncertain  which  was  intended,  and  it  was  held  that  the 
description   was    sufficient   to    identify   the   property   and 
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uphold  the  lien.  In  Haley  v.  Ames  toy,  44  Cal  132,  the 
action  was  ejectment,  and  the  principal  question  in  the 
case  related  to  the  description  of  the  premises  found  in 
the  deed  under  which  the  defendants  claimed.  There 
were  two  descriptions,  one  by  name,  and  the  other  by 
courses,  distances,  and  monuments.  It  appeared  from  the 
evidence  that  the  property  was  well  known  by  the  name 
given  to  it,  but  the  description  by  courses  and  distances  was 
so  erroneous  that  the  lines  could  not  thereby  be  traced. 
It  was  held  that  the  description  by  name  was  sufficient,  and 
that  the  other  description  might  be  disregarded.  The  same 
rule  has  been  since  embodied  in  the  Code,  (Civ.  Code,  sec. 
1092.) 

If  the  foregoing  cases  are  correct  expositions  of  the 
law,  we  fail  to  see  why  the  description  by  name  was  not 
sufficient  to  meet  all  the  requirements  of  the  statute  in 
this  case. 

It  is  further  claimed  for  the  appellants  that  the  proof 
as  to  the  character  and  as  to  the  amount  of  labor  per- 
formed by  plaintiffs  is  insufficient  to  support  the  decree, 
and  also  that  "  it  does  not  appear  from  the  evidence  that 
any  of  the  plaintiffs  other  than  William  Dunn,  John  Tre- 
dinnick, and  Watkin  Morgan  had  not  at  the  time  of  the 
commencement  of  the  action  been  paid  in  full  for  all  ser- 
vices, if  any,  rendered." 

In  the  answer  of  the  defendant  corporation,  it  is  ad- 
mitted that  each  of  the  plaintiffs  performed  labor  upon 
its  mine  at  the  times,  and  in  the  capacity,  and  for  the 
agreed  rate  of  wages  alleged  in  the  complaint,  and  that 
the  sums  of  money  respectively  claimed  to  be  due  them 
for  such  labor  were  due  and  unpaid.  In  the  answer  of 
defendant  Wadsworth,  it  is  alleged  that  he  has  no  infor- 
mation sufficient  to  enable  him  to  answer  the  averments 
of  the  complaint,  and  for  that  reason  he  denies  that  any 
of  the  plaintiffs  performed  labor  upon  the  mine  in  the 
capacity  alleged,  or  in  any  capacity,  or  that  any  money 
was  due  them  and  unpaid  for  such  labor. 
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At  the  commencement  of  the  trial,  it  was  admitted  by 
counsel  appearing  for  both  defendants  "  that  plaintiffs  John 
Tredinnick  and  William  Dunn  worked  for  the  Red 
Cloud  Consolidated  Mining  Company  the  number  of  days 
specified  in  the  complaint " ;  and  later  in  the  trial  it  was 
further  admitted  '*  that  each  of  the  plaintiffs,  except  Wil- 
liam Dunn  and  John  Tredinnick,  performed  labor  for  the 
Red  Cloud  Consolidated  Mining  Company,  on  the  proj>- 
erty  of  the  Red  Cloud  Consolidated  Mining  Company, 
for  the  number  of  days  and  at  the  rate  of  wages  men- 
tioned in  the  complaint,  and  to  the  amounts  alleged  by 
them  respectively,  and  that  they  have  not  been  paid  for 
said  labor." 

It  was  proved  that  William  Dunn  worked  on  the 
Red  Cloud  mine  at  the  hoisting- works  as  engineer;  that 
he  worked  on  the  hoisting-engine,  which  lowered  and 
hoisted  the  men  and  rock;  that  the  water  was  raised 
from  the  mine  by  a  pump,  and  that  John  Tredinnick  was 
"  pump-man  '* ;  that  all  the  other  plaintiffs  worked  in  and 
upon  the  Red  Cloud  mine;  that  the  mine  was  owned  and 
worked  by  the  Red  Cloud  Consolidated  Mining  Company, 
and  so  far  as  the  witness  knew,  the  company  had  no  other 
property  in  the  mining  district. 

These  proofs,  with  the  admissions  made,  were  in  our 
opinion  quite  sufficient  to  meet  the  objection  above  re- 
ferred to,  and  justify  the  judgment  which  was  entered. 

The  point  is  made  for  the  appellant  Wadsworth  that 
the  liens  of  the  plaintiffs  are  made  by  the  code  subordi- 
nate to  his  lien,  and  that  the  court  erred  in  not  so  treat- 
ing them. 

The  code  provides :  — 

"  In  every  case  in  which  one  claim  is  filed  against  two 
or  more  buildings,  mining  claims,  or  other  improvements 
owned  by  the  same  person,  the  person  filing  such  claim 
must  at  the  same  time  designate  the  amount  due  to  him 
on  each  of  such  building:«^:  mining  claims,  or  other  im- 
provements;  otherwise   the    Hen    ot   such   claim    I's    post- 
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poned  to  other  liens.  The  lien  of  such  claimant  does  not 
extend  beyond  the  amount  designated,  as  against  other 
creditors  having  liens,  by  judgment,  mortgage,  or  other- 
wise, upon  either  of  such  buildings  or  other  improvements, 
or  upon  the  land  upon  which  the  same  are  situated." 
(Code  Civ.  Proc,  sec.  1188.) 

It  was  proved  that  the  entire  property  known  as  the 
Red  Cloud  mine  was  made  up  of  what  were  originally 
several  mining  locations,  but  that  these  locations  or  claims 
had  been  conveyed  to  the  Red  Cloud  Consolidated  Mining 
Company,  and  had  been  by  it  consolidated  together, 
and  held,  worked,  and  treated  as  one  mine  or 
claim. 

Under  the  circumstances  shown,  we  do  not  think  the 
section  invoked  applies.  It  has  been  common  in  this  state 
to  consolidate  two  or  more  mining  locations  into  one  claim 
and  thereafter  to  treat  and  work  them  as  one  claim.  After 
such  a  consolidation  the  different  locations  cease  to  con- 
stitute different  claims,  and  become  in  law,  as  they  are 
in  fact,  only  parts  of  one  claim.  The  plaintiffs*  labor  was 
performed  upon  the  property  as  a  whole,  and  they  were 
entitled,  as  we  think,  under  the  proofs  to  claim  liens  upon 
it  as  a  whole. 

We  find  no  error  in  the  record  prejudicial  to  the  appel- 
lants, and  the  judgment  and  orders  should  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  orders  are  affirmed. 

Hearing  in  Bank  denied. 
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[No.  11918.    Department  Two. — February  21,  1887.] 

MICHAEL  LYONS  et  al.,  Executors,  etc.,  of  Denis 
Lyons,  Deceased,  Respondents,  v.  PHILIP  A. 
ROACH,  Administrator,  etc.,  of  Mary  Cunning- 
ham, ET  AL.,  Appellants. 

Appkal — ^Death  of  Rebpondeztt  Pending — ^Dismissal — Substitxjtion 
OF  PEBSONAL  Refbesentativbs. — Where  a  respondent  dies  pend* 
ing  an  appeal,  a  motion  by  his  personal  representatives  for  its 
dismissal  will  not  be  entertained  until  they  have  been  substituted 
in  the  Supreme  Court  in  his  place.  A  substitution  in  the  lower 
court  is  not  sufficient. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  motion  was  made  to  dismiss  the  appeal,  on  the 
ground  that  the  appellants  had  failed  to  file  the  trans- 
script  within  the  time  required  by  the  rules  of  the  Su- 
preme Court.  The  further  facts  are  stated  in  the  opinion 
of  the  court. 

Matt.  I.  SiUlivan,  for  Appellants. 

/.  C.  Bates,  for  Respondents. 

The  Court.  —  Motion  to  dismiss  appeal  on  clerk's  cer- 
tificate. 

When  the  notice  of  this  motion  was  served,  and  the 
motion  brought  to  a  hearing,  the  plaintiff  in  the  action 
(Dennis  Lyons),  when  the  judgment  appealed  from  was 
entered,  and  the  notice  of  appeal  is  claimed  to  have  been 
served  and  filed,  was  dead,  having  departed  this  life  long 
prior  to  the  time  first  above  mentioned.  This  appears 
by  affidavits  used  on  the  motion,  and  is  a  sufficient  sug- 
gestion of  his  death  in  this  court.  On  such  suggestion 
being  made,  this  court  has  no  authority  to  proceed  fur- 
ther in  the  cause  until  his  personal  representatives  have 
been  substituted  as  parties  in  this  court;  and  until  such 
substitution  has  been  made,  no  motion  can  be  made  to 
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dismiss  the  appeal.  A  substitution  of  the  representatives 
of  the  deceased  plaintiff  in  the  court  below,  made  long 
after  the  judgment  and  the  taking  of  the  appeal  to  this 
court,  cannot  be  noticed  here.  The  parties,  under  the 
condition  of  matters  above  stated,  must  be  substituted  here 
before  any  motion  can  be  made  or  heard,  or  any  available 
notice  thereof  given. 

The  motion  must  be  denied.  As  we  hold  that  there  h 
no  motion  before  us,  it  is  unnecessary  to  say  that  such 
denial  is  without  perjudice  to  a  motion  when  the  proper 
persons  have  been  made  parties  in  this  court. 

Motion  denied. 


[No.  9703.    Department  One. — February  22,   1887.] 

CLAUS  SPRECKLES,  Respondent,  v.  JOHN  S.  ORD, 
Appellant. 

Ejectment — Findings — Statute  of  Limitations — Failure  to  Find  on 
Issue  op — Evidence. — In  an  action  of  ejectment  in  wliich  judgment 
is  rendered  in  favor  of  the  plaintiff,  the  failure  of  the  court  to  find 
upon  an  issue  raised  by  a  plea  of  the  statute  of  limitations  is  a 
fatal  error,  unless  the  evidence  shows  that  the  finding,  if  one  had 
been  made,  must  have  been  adverse  to  the  appellant. 

Td. — Stipulation  Waiving  Statute — Entry  in  Minutes — Judgment 
Roll — Amendment  or  Answer. — in  such  a  case,  a  stipulation  en- 
tered in  the  minutes  of  the  court,  waiving  any  claim  by  adverse 
possession  or  under  the  statute  of  limitations,  constitutes  no  part 
of  the  judgment  roll,  and  cannot  be  construed  as  an  amendment 
of  the  answer  striking  out  the  plea  of  the  statute. 

Deed— Description — Patent  Ambiguity. — A  deed  under  which  tho  de- 
fendant claimed  described  the  property  conveyed  as  "  beginning  at 
the  head  of  the  Arroyo  de  los  Borregos,  at  a  blazed  oak-tree,  and 
running  down  and  along  said  arroyo  to  the  sea  beach ;  thence  along 
the  same  easterly  to  some  small  trees  growing  in  a  small  pocket 
or  break  in  the  top  of  the  cliff,  one  of  which  is  blazed;  thence 
north  to  a  blazed  tree  and  the  gulch  near  by,  being  the  first  gulch 
to  the  east  of  the  Arroyo  de  los  Borregos,  running  parallel  to  a 
blazed  oak-tree  growing  at  the  head  of  said  gulch;  thence  westerly 
in  a  direct  line  to  the  place  of  beginning."  Held,  that  there  was 
no  patent  ambigruity  in  the  description. 

Id. — Latent  Ambiguity — Place  of  Beo inning — Evidence  to  Toenttfy. 
— Held  further,  that  if  the  evidence  showed  a  IntoT^t  *^y>  V  'Wv  's  to 
the  place  of  beginning,  by  reason  of  the  fact  that  the  l.rad  of  the 
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arroyo  and  the  blazed  tree  were  a  considerable  distance  apart,  it 
was  the  duty  of  the  court  to  determine,  as  matter  of  law,  that  the 
tree  was  the  controlling  monument,  and  that  evidence  to  identify 
the  tree  was  admissible. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County,  and  from  an  order  refusing  a 
new  trial. 


The  facts  are  stated  in  the  head-notes  and  opinion  of 
the  court. 

A.  S.  Kittredge,  and  S.  W.  Holladay,  for  Appellant 

Cfiarles  B.  Younger,  for  Respondent. 

McKiNSTRY,  J.  —  An  action  to  recover  the  possession 
of  real  property.  The  defendant  pleaded  the  appropri- 
ate statute  of  limitations,  contained  in  certain  sections  of 
the  Code  of  Civil  Procedure. 

The  appeal  is  from  a  judgment  in  favor  of  the  plain- 
tiff, —  as  well  as  from  an  order  denying  a  motion  for  a 
new  trial.  —  and  the  court  below  failed  to  find  upon  the 
issue  made  by  the  plea  of  the  statute. 

Thus  the  court  failed  to  find  upon  a  material  issue.  In 
such  cases  we  can  affirm  the  judgment  only  when  the  evi- 
dence shows  that  the  finding,  if  one  had  been  made,  must 
have  been  adverse  to  the  appellant. 

No  bill  of  exceptions  has  been  brought  up  showing 
what  evidence  was  offered  in  support  of  the  plea  of  the 
statute  of  limitations,  or  that  none  was  offered,  or  that  at 
the  trial  it  was  agreed  the  court  should  find  against  the 
defendant  upon  the  plea,  or  that  the  plea  of  the  statute 
was  withdrawn.  We  cannot  say,  therefore,  that  if  the 
court  had  found  on  the  issue  the  finding  would  have  been 
against  the  defendant. 

If,  at  the  trial,  the  counsel  for  the  respective  parties, 
by  stipulation  entered  in  the  minutes,  stipulated  "  both  par- 
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ties  waive  any  claim  by  adverse  possession,  or  under 
the  statute  of  limitations,"  such  entry  in  the  minutes 
constitutes  no  part  of  the  judgment  roll.  (Code  Civ.  Proc., 
sec.  670.)  Nor  can  the  entry  be  construed  an 
amendment  of  the  answer  striking  out  the  plea  of  the 
statute.  Pleadings  must  be  in  writing,  subscribed  by  the 
party  or  his  attorney.  (Code  Civ.  Proc,  sec.  446.)  If 
a  complaint  is  amended,  a  copy  of  the  amendments  must  be 
filed,  etc.  (Code  Civ.  Proc.,  sec.  432.)  And  such  has 
always  been  the  practice  with  respect  to  amendments  of 
answers. 

For  failure  to  find  upon  a  material  issue  the  judgment 
must  be  reversed. 

There  is  no  patent  ambiguity  in  the  deed  from  Castro 
to  the  grantor  of  the  defendant,  since  the  blazed  tree  and 
the  head  of  the  Arroyo  de  los  Borregos  are  both 
stated  to  be  at  the  same  point;  and  so  of  the  blazed  tree 
and  the  head  of  the  gulch  mentioned.  When  the  evidence 
showed,  if  it  did  show,  that  the  head  of  the  arroyo  and 
the  blazed  tree  (both  mentioned  in  the  deed  as  the  com- 
mencement point)  were  a  considerable  distance  apart,  the 
ambiguity,  hitherto  latent,  was  discovered.  It  was 
for  the  jury,  or  court  sitting  as  a  jury,  to  find  as  fact  where 
was  the  head  of  the  arroyo,  and  where  was  the  blazed 
tree;  and  inasmuch  as  the  tree  actually  blazed  by 
the  parties  to  the  deed,  or  adopted  by  them  as  the  point 
of  commencement,  was  a  more  certain  object  than  the 
"  head  "  of  the  arroyo,  —  a  place  somewhat  indefinite,  and 
perhaps  shifting,  —  it  was  the  duty  of  the  court  to  deter- 
mine, as  matter  of  law,  that  such  tree  (if  clearly  identified) 
was  the  controlling  monument.  Evidence  tending  to  iden- 
tify the  tree  was  admissible.  But  as  the  cause  must  go 
back  for  a  new  trial,  we  decline  to  express  any  opinion  as 
to  the  credibility  of  the  only  witness  v^hose  testimony  has 
been  brought  here,  or  as  to  whether  his  testimony  tended 
to  fix  the  location  of  the  trees,  or  was  sufficient  to  identify 
them. 
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Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

Temple,  J.,  and  Paterson,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.   11995.    Department  One.— February  22,  1887.] 

CHARLES  WITTRAM,  Appellant,  v.  CHARLES  R. 
CROMMELIN,  Respondent. 

AFPEAii — Undebtakino — Failubb  of  Surbties  to  Justify— Effect  of. 
— The  failure  of  the  sureties  on  an  undertaking  on  appeal  to 
justify  after  an  exception  to  their  sufficiency  has  been  taken  does 
not  render  the  appeal  ineffectual. 

Id. — Stipulation  Extending  Time  fob  Justification — Time  fob  Fil- 
ing Transcript. — A  stipulation  of  the  respondent  extending  the 
time  for  the  justification  of  the  sureties  on  the  undertaking  does 
not  relieve  the  appellant  from  the  necessity  of  filing  the  transcript 
on  appeal  within  the  time  limited  by  the  rules  of  the  Supreme 
Court. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  motion  was  made  to  dismiss  the  appeal,  on  the 
ground  that  the  appellant  had  failed  to  file  the  transcript 
within  the  time  required  by  rule  2  of  the  Supreme  Court. 
The  judgment  appealed  from  was  rendered  in  favor  of 
the  defendant  for  a  sum  of  money.  In  order  to  perfect 
his  appeal  and  to  stay  execution  of  the  judgment,  the  ap- 
pellant filed  an  undertaking  as  required  by  the  Code  of 
Civil  Procedure,  to  the  sufficiency  of  the  sureties,  on  which 
the  respondent  excepted.  The  further  facts  are  stated  in 
the  opinion  of  the  court. 

Moses  G.  Cobh,  and  C  Wittram,  for  Appellant. 

5.  McKinne,  for  Respondent. 
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Paterson,  J.  —  The  failure  of  the  sureties  on  an  under- 
taking on  appeal  to  justify  after  an  exception  to  their 
pecuniary  sufficiency  has  been  taken  does  not  render 
the  appeal  ineffectual.  {Hill  v.  Finnigan,  54  Cal.  311.) 
It  merely  operates  to  avoid  the  stay  of  execution  of  the 
judgment  appealed  from.     {Schacht  v.  Odell,  52  Cal.  449.) 

The  stipulation  of  respondent,  therefore,  extending 
the  time  for  appellant's  sureties  to  justify  is  not  a  waiver 
of  objection  to  any  of  the  proceedings  taken  to  effect 
the  appeal.  The  notice  of  appeal  was  filed  and  served 
on  October  6,  1886.  On  the  eleventh  day  of  October, 
1886,  an  undertaking  on  appeal  was  filed,  and  on  the  14th 
of  the  same  month  the  respondent  served  and  filed  excep- 
tions to  the  sufficiency  of  the  sureties.  Since  that  time 
the  justification  of  said  sureties  has  been  postponed  from 
time  to  time  by  stipulation  of  counsel  for  the  respective 
parties.  No  transcript  has  been  filed  herein,  and  the  clerk 
of  the  Superior  Court  certifies  "  that  the  appellant 
has  not  requested  the  clerk  to  certify  to  a  correct  transcript 
of  the  record  in  said  cause,  and  that  no  statement  or  bill 
of  exceptions  on  appeal  has  been  filed  herein  by  plain- 
tiff." 

For  this  failure  to  file  the  transcript  within  the  forty 
days  prescribed  by  the  rule  the  motion  to  dismiss  must 
be  granted. 

Appeal  dismissed. 

McKiNSTRTY,  J.,  and  Temple,  J.,  concurred. 
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[No.  11750.  Department  Two.— February  22,  1887.] 

HERMAN  KRUGER  et  al.,  Respondents,  v.  WEST- 
ERN FIRE  AND  MARINE  INSURANCE  COM- 
PANY, Appellant. 

FiBE  I>'suRA>'CE — Authority  of  General  Agent — Waiv-er  of  Condi- 
tions— The  general  agent  of  a  lire  insurance  company,  authorized 
to  represent  it  and  transact  its  business  at  a  particular  place,  has 
power  to  waive  the  conditions  inserted  in  policy  in  favor  of  the 
company. 

Id. — Waiver  by  General  Agent — Representations  at  Time  of  In- 
surance.— A  c*ondition  in  a  policy  of  fire  insurance  exempting  the 
insurer  from  liability  for  loss  occurring  while  petroleum  is  kept 
or  used  on  the  insured  premises  is  waived,  if  the  general  agent  of 
the  insurer,  having  knowledge  at  the  time  the  insurance  was  ef- 
fected that  petroleum  was  kept  and  used,  consented  thereto,  and 
represented  to  the  insured  that  such  use  would  not  vitiate  the 
policy. 

Id.  —  Waiver  Continues  during  Renewals  of  Poucy. — A  waiver  of 
certain  conditions  in  the  policy,  made  by  the  insurer  at  the  time 
the  insurance  was  originally  effected,  continues  during  the  subse- 
quent renewals  of  the  policy. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

S,  C.  Van  Ness,  for  Appellant. 

D.  M,  Delmas,  and  George  Lezinsky,  for  Respondents. 

FooTE,  C.  —  This  was  an  action  to  recover  upon  two 
policies  of  insurance.  The  cause  was  tried  before  a  jury, 
who  brought  in  a  verdict  in  favor  of  the  plaintiffs,  upon 
which  a  judgment  was  rendered  against  the  defendant  for 
fifteen  hundred  dollars,  costs,  etc. 

From  that  judgment  an  appeal  is  prosecuted. 

From  that  record  it  appears  that  in  the  year  1881 
Grant  Lapham,  the  agent  of  the  defendant  in  the  county 
of  Alameda,  where  the  plaintiffs  kept  their  stock  of 
goods,  was  at  the  place  of  business  of  the  plaintiffs,  and 
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examined  said  stock,  and  that  on  the  thirty-first  day  of 
August,  1881,  after  such  examination,  the  defendant  issued 
a  policy  of  insurance  upon  the  stock  of  goods  thus  examined 
by  its  agent. 

The  testimony  of  one  of  the  plaintiffs  with  reference  to 
the  transaction  was  as  follows: — 

"  Yes,  sir ;  I  did  have  a  conversation  with  him  [meaning 
Lapham]. 

**  First,  you  know,  we  insured  with  another  man.  The 
agent  came  around  and  insured  us.  That  was  right  be- 
fore the  Fourth  of  July.  He  did  not  bring  around  the 
policy;  he  kept  the  policy.  During  the  Fourth  we  did 
not  have  any  policy  at  all.  Right  after  the  Fourth  he 
brought  it  around.  I  said :  *  You  just  bring  it  around 
now.  There  is  no  danger  now.'  That  was  before  'the 
danger  is  over  now,'  I  says.  *  You  can  keep  it  now.' 
He  left  it  in  the  store;  left  it  there  over  a  week.  I  told 
him  I  would  not  accept  it.  Then  during  the  week  I 
read  over  the  policy  what  he  left  there.  It  mentioned 
something  about  the  coal-oil.  During  that  time  Mr. 
Grant  Lapham  came  around,  and  said  he  wanted  to 
insure  us.  I  told  him  about  this.  He  was  a  friend 
of  mine.  I  told  him  about  this  that  was  in  the  policy. 
*  What  is  the  use  of  insuring  ?  We  cannot  get  nothing 
if  we  burn  out.  Because  it  says  there  mentions  about 
the  coal-oil.'  He  says  such  a  small  amount  as  you  keep, 
that  won't  be  any  matter.  You  don't  keep  any  large 
amount.'  I  told  him,  All  right ;  go  on  and  insure  us.  Then 
he  brought  around  the  policy;  so  it  was  all  right.  We 
kept  it." 

It  was  further  proved  that  upon  the  expiration  of  the 
policy  thus  issued  in  August,  1881,  and  at  the  expiration 
of  each  year  thereafter,  down  to  and  including  the  issu- 
ance of  the  polices  in  suit,  new  polices  in  the  same  com- 
pany upon  the  same  description  of  goods  were  issued  by 
defendant  to  plaintiffs. 

No   further  conversations  with  any  agent   of  the  de- 
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fendant  were  proved,  nor  were  any  other  policies  than 
those  in  suit  introduced  on  the  trial. 

It  appeared  in  evidence  that  there  was  an  indorsement 
on  said  poHcies  as  follows: — 

"  Not  valid  until  countersigned  by  the  regularly  author- 
ized agent  at  Oakland,  Alameda  County,  Cal.  Counter- 
signed Oakland.  Grant  Lapham." 

The  record  further  shows  that  during  all  the  times 
that  the  policies  sued  on  were  in  force,  and  at  the 
time  of  the  fire  and  loss  in  the  complaint  alleged, 
the  plaintiffs  kept,  stored,  used,  and  sold  upon  the  prem- 
ises in  which  the  property  described  in  the  policies  was 
during  such  time  kept  the  products  of  petroleum,  con- 
sisting of  illuminating  oils;  that  the  said  oils  were  kept 
in  a  ten-gallon  tank,  into  which  they  were  poured  at  the 
top,  and  from  which,  when  required  by  customers,  they 
were  drawn  through  a  faucet;  that  the  premises  were 
lighted  with  said  oils  in  lamps;  and  that  the  fire  alleged 
in  the  complaint  was  directly  caused  by  the  fall  of  one 
of  the  said  lamps;  that  the  tank  in  which  said  oils  were 
kept  was  the  same  tank  that  had  been  used  by  the  plain- 
tiffs on  said  premises,  during  all  the  times  they  had 
carried  on  business  on  said  premises,  and  that  it  had 
during  all  of  said  times  stood  directly  opposite  within  a 
few  feet  of  the  entrance  to  said  premises,  and  in  full 
view  of  every  one  who  entered  the  same;  that  no  other 
oils  were  kept  by  the  plaintiffs  on  said  premises,  except 
those  kept  in  said  tank,  and  plaintiffs  also  used  said  tank 
for  the  purpose  of  filling  the  lamps  used  for  lighting  said 
premises. 

The  policies  of  insurance  contained,  among  others,  this 
clause : — 

"  C.  This  company  shall  not  be  liable  for  loss  occur- 
ring while  any  of  the  following-named  articles  are  kept, 
stored,  or  used  in  or  on  the  premises  herein  described, 
any  custom    or   usage   of   trade   or   manufacture   to   the 
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contrary  notwithstanding,  namely :  petroleum  and  its  prod- 
ucts." 

It  will  be  seen  that  the  plaintiffs,  having  kept  petro- 
leum and  its  products  on  the  premises  in  question,  al- 
though in  small  quantities,  could  not  recover  on  the 
policies  unless  it  should  appear  that  the  condition  of 
the  policy  upon  that  subject  had  been  waived  by  the 
company. 

The  acts  and  language  of  Lapham  as  above  stated  are 
not  contradictory,  nor  is  it  disputed  that  he  was  the  regu- 
larly constituted  agent  of  the  company  resident  at  Oak- 
land when  the  first  policy  of  insurance  was  issued. 

The  policies  sued  on  were  unquestionably  but  renewals 
of  that  policy,  and  we  think  that  an  agent,  so  appointed 
and  authorized  as  he  was,  was  empowered  to  waive  the 
condition  of  the  policy,  and  we  are  of  opinion  that  the 
plaintiffs  were  warranted  from  what  he  said  and  did  in 
believing,  and  did  believe,  that  such  condition  w^as 
waived.  Lapham  was  the  general  agent  of  the  com- 
pany at  Oakland,  and  authorized  to  represent  it,  make 
contracts  of  insurance,  and  transact  its  business  at  that 
place  according  to  the  practice  and  course  of  dealing  of 
such  corporations.  He  was  authorized  to  make  and  did 
make  the  original  contract  of  insurance;  and  the  policies 
in  suit,  being  but  renewals  of  that,  are  to  be  affected  by 
his  acts  as  if  they  were  the  original  contract.  (Miner  v. 
Phcrnix  Itisurance  Company,  27  Wis.  693,  and  cases  cited.) 

The  agent  of  the  defendant  authorized  to  act  for  them, 
and  by  whose  acts  they  were  bound,  knew  when  he  coun- 
tersigned and  delivered  the  policy  that  it  was  absolutely 
void  unless  he  had  waived  the  condition  of  the  policy,  by 
means  of  the  alleged  existence  of  which  the  company  now 
seeks  to  avoid  the  payment  of  the  loss;  that  is  to  say, 
the  agent  and  the  company  took  the  premium,  and  yet 
believed  the  policy  was  void.  And  the  company  now 
says:  "At  the  time  we  took  your  premium  your  policy 
was  void,  although  our  agent  told  you  it  was  not,  and 
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induced  you  so  to  believe,  yet  you  cannot  recover  of  us 
the  loss  you  claim,  and  you  cannot  be  heard  to  state  in 
evidence  what  our  agent  said,  as  that  would  be  to  vary 
the  terms  of  a  written  contract  by  parol  testimony."  This, 
we  think,  the  company  is  estopped  from  doing.  (  Woodruff 
V.  Imperial  Fire  Insurance  Conppany,  83  N.  Y.  140,  and 
cases  cited.) 

The  delivery  of  the  contract  and  a  breach  of  its  condi- 
tion were  concurrent  acts,  if  the  defendant's  theory  of 
the  case  be  correct,  and  at  the  moment  the  contract  was 
entered  into  it  was  void,  although  the  party  effecting  the 
policy  on  his  goods  paid  then  and  there  the  premium, 
and  was  made  by  the  agent  to  believe  that  the  policy  was 
valid,  and  the  petroleum-oil  clause  waived.  The  defend- 
ant's contention  is  without  force.  In  the  language  of  a 
distinguished  judge,  "  we  would  scarce  expect  two  parties 
to  go  through  so  senseless  an  act "  as  is  claimed  to  have 
been  done  by  the  defendant,  "  if  the  facts  were  known  to 
each  at  the  time;  but  would  rather  conclude  that  they 
had  by  words  or  act  agreed  that  the  condition  should  not 
be  considered  as  binding."  (  Van  Schmch  v.  Niagara  Fire 
Ins,  Co.,  68  N.  Y.  436.) 

We  are  of  opinion  that  the  evidence  objected  to  was 
properly  allowed  to  go  to  the  jury;  that  their  verdict  was 
in  accordance  with  the  facts  in  evidence  and  the  charge 
of  the  court,  which  last  was  not  erroneous;  that  no  pre- 
judicial error  is  shown  by  the  record;  and  that  the  judg- 
ment should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

Hearing  in  Bank  denied 
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[No.  11995.    Department  Two. — February  22,  1887.] 

AUGUST  HEILBRON  et  al.,  Petitioners,  v.  SUPE- 
RIOR COURT  OF  TULARE  COUNTY  et  al.,  Re- 
spondents, 

Contempt — Dismissal  op  Pboceedings — Mandamus  to  Compel  Pun- 
ishment.— Where  a  proceeding  for  an  alleged  contempt  in  violat- 
ing an  injunction  is  dismisaed  by  the  Superior  Court,  on  the'ground 
that  the  party  proceeded  against  is  not  guilty,  a  writ  of  mandate 
will  not  lie  to  review  the  order  of  dismissal,  and  to  command  the 
court  to  punish  the  party  for  the  alleged  contempt. 

Application  for  a  writ  of  mandate.  The  contempt  in 
question  was  alleged  to  consist  in  the  violation  of  a  judg- 
ment enjoining  the  Last  Chance  Water  and  Ditch  Com- 
pany from  interfering  with  certain  water  rights  belonging 
to  the  petitioners.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

Brown  &  Daggett,  for  Petitioners. 
Atwell  &  Bradley,  for  Respondents. 

The  Court.  —  Application  for  writ  of  mandate  to  re- 
view order  of  above-named  court  dismissing  a  proceeding 
or  contempt,  and  to  command  the  court  to  punish  the  party 
for  the  alleged  contempt. 

The  court,  after  hearing  the  proceeding  for  contempt, 
dismissed  it,  in  effect  holding  that  the  party  proceeded 
against  was  not  guilty. 

It  is  clear  to  us  that  the  court  acted  within  its  juris- 
diction. It  construed  the  judgment  out  of  an  alleged  dis- 
obedience to  which  the  proceeding  for  contempt  had  its 
origin,  and  must  have  held  that  the  judgment  was  not 
disobeyed.  The  court  may  have  erred  in  its  construction 
of  the  judgment,  but  that  would  be  error  which  this  court 
cannot  pass  on  in  this  proceeding. 

The  application  for  the  writ  is  denied  and  the  proceed- 
ing dismissed.     So  ordered. 
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[No.  14646.  In  Bank.— February  22,  1887.] 

JULIUS  BUHLERT,  Petitioner,  v.  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  Respondent. 

IiraOLVENCT— JCDGMXITT   AGAINST  ASSIGITBB— APFKAI/— SXAT  OF   EXBCU- 

Tioi<f  BY  Official  Bond. — Where  an  assignee  in  insolvency  appeals 
from  a  judgment  rendered  against  him  in  an  action  for  the  settle- 
ment of  the  affairs  of  a  partnership  of  which  the  insolvent  was  a 
member,  his  official  bond  does  not  operate  to  stay  proceedings  un- 
der the  judgment. 

Id. — Payment  of  Monet  into  Coubt — ^Refusal  of  Assionei — Cow- 
TEUPT. — In  such  an  action,  the  judgment  may  direct  the  assignee 
to  pay  into  court  the  money  in  his  hands  adjudged  to  belong  to 
the  other  partner,  and  upon  his  refusal  so  to  do  may  punish  him 
for  contempt. 

Application  for  a  writ  of  certiorari.  The  facts  are 
stated  in  the  opinion  of  the  court 

A.  D.  Splivalo,  for  Petitioner. 

/.  W.  Harding,  for  Respondent. 

Thornton,  J.  —  Application  for  a  writ  of  review  as  to 
order  committing  petitioner,  Buhlert,  for  contempt  of 
court. 

In  an  action  of  Sere  v.  McGovern,  pending  in  the 
court  above  named,  Buhlert  was  properly  made  a  party 
as  assignee  in  insolvency  of  McGovem.  The  action  was 
for  the  settlement  of  the  accounts  of  a  partnership  be- 
tween Sere  and  McGovem.  The  property  of  the  firm,  it 
seems,  had  passed  into  the  hands  of  Buhlert  as  assignee 
as  aforesaid,  who  took  possession  of  it  under  an  order  in 
the  insolvency  case,  and  had,  by  agreement  of  all  parties, 
including  Sere,  been  sold  by  the  asignee,  from  which 
was  realized  the  sum  of  $1,588.  By  the  final  judg- 
ment in  the  action  of  Sere  v.  Buhlert,  it  was  adjudged 
that  plaintiff  recover  of  Buhlert,  assignee,  as  aforesaid, 
the  sum  of  $794,  and  Buhlert  was  by  the  judgment 
required  to  pay  into  court,  within  ten  days  after  its 
rendition,  the  said  sum  of  money  for  the  use  of  plaintiff. 


UEZn.    OAL. — 7 


Digitized  byVjOOQlC 


98  BuHLERT  V,  Superior  Court.         [Sup.  Ct. 

This  order  to  pay  into  court  the  sum  mentioned  was 
disobeyed  by  Buhlert;  thereupon  proceedings  were  taken 
against  him  for  contempt  of  court,  and  he  was  adjudged 
guilty  of  contempt,  and  punishment  was  pronounced  against 
him  therefor. 

The  application  here  is  to  review  and  annul  this 
order. 

The  above  facts  appear  by  the  return  to  this  court. 
But  it  is  urged  that  Buhlert  has  appealed  from  the  judg- 
ment above  entered  in  the  case  of  Sere  v.  Buhlert,  and  has 
filed  an  undertaking  on  appeal  in  the  sum  of  three  hundred 
dollars,  and  that  by  a  portion  of  section  67  of  the  Insolvent 
Act,  the  bond  of  Buhlert  as  assignee  stays  all  proceedings 
on  the  judgment,  and  no  undertaking  to  stay  execution  is 
required,  and  in  consequence  of  the  foregoing,  the  court  had 
no  jurisdiction  to  enforce  its  judgment  by  a  proceeding  for 
contempt. 

The  contention  is  without  anything  to  support  it. 
Section  67  of  the  Insolvent  Act  has  no  application  to  the 
appeal  taken  by  Buhlert.  It  applies  only  to  the  appeals 
specified  in  the  section  cited,  of  which  the  appeal  of  Buhlert 
is  not  one. 

The  court  had  jurisdiction  as  to  the  contempt  proceed- 
ing, and  the  application  to  annul  the  order  of  the  court 
committing  the  applicant  for  contempt  must  be  denied. 

On  the  argument  it  was  urged  that  Buhlert's  accounts 
as  assignee  were  still  unsettled,  and  that  on  such  settle- 
ment the  sum  of  $1,588  in  his  hands  would  be  materially 
reduced.  But  it  should  be  remembered  that  Buhlert  was 
the  assignee  of  McGovern;  that  the  money  for  which 
Sere  obtained  the  judgment  above  mentioned  was  no 
part  of  the  assets  or  estate  of  McGovern,  and  should  not 
be  used  to  pay  the  creditors  of  McGovern  or  the  costs 
and  expenses  attending  McGovern's  proceedings  in  in- 
solvency. The  money  belonged  to  Sere,  and  should  go 
to  him.  This  was  so  adjudged,  and  we  cannot  look  be- 
hind the  judgment  entered  in  favor  of  Sere.     If  there  is 
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any  error  in  the  procurement  of  this  judgment,  it  can  be, 
and  will  be,  considered  on  appeal  from  it,  should  such 
error  appear  on  the  record  brought  here  on  such  appeal. 

The  application  is  denied  and  the  proceedings  dis- 
missed. 

Ordered  accordingly. 

McFarland,  J.,  Temple,  J.,  McKinstry,  J.,  and 
Sharpstein,  J.,  concurred. 

Paterson,  J.,  concurring.  —  The  authority  of  the  court 
to  command  a  judgment  debtor  to  pay  into  court  money 
sufficient  to  satisfy  the  judgment  under  such  circum- 
stances, and  to  summarily  enforce  such  command  by  pro- 
ceedings for  contempt,  is  by  no  means  clear,  even  where 
the  debtor  is  an  officer  of  the  court  in  another  proceeding 
therein  pending.  The  petitioner  makes  no  complaint  on 
this  ground,  however,  and  considering  it  waived,  I 
concur. 


[No.  9287.     In  Bank.— February  22,   1887.] 

CARMI  W.  BEACH,  Respondent,  v,  J.  B.  COOPER 
et  al..  Appellants,  and  ALEXANDER  MINING 
COMPANY,  Respondent. 

CoBPOBATioN — Action  by  Stockholder  against  Dikectors — Misap- 
propriation OF  Corporate  Funds. — A  stockholder  of  a  corporation 
may  maintain  an  action  in  its  behalf  against  the  directors  o'f  the 
company  for  an  accounting  and  recovery  by  the  corporation  of 
moneys  belonging  to  it  which  had  been  fraudulently  misappropri- 
ated by  the  directors. 

Id. — Corporation  Necessary  Party  Defendant. — In  such  an  action, 
the  corporation  is  a  necessary  party  defendant,  and  at  no  stage  of 
the  litigation  can  it  be  dismissed  from  the  case  without  working 
a  discontinuance. 

Id.— Appeal  by  Directors — ^Notice  of  Appeal. — On  an  appeal  by  the 
directors  in  such  an  action  from  a  judgment  rendered  against 
them.  SI  notice  of  appeal  served  on  the  attorney  for  the  plaintiff 
necessarily  brings  the  corporation  defendant  before  the  appellate 
court. 

Id. — Findings — Judgment. — The  judgment  rendered  against  the  di- 
rectors, held,  not  sustained  by  the  findings. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Fox  &  Kellogg,  for  Appellants. 
H.  G.  Sieberst,  for  Respondents. 

Temple,  J.  —  The  plaintiff,  a  stockholder  in  the  Alex- 
ander Mining  Company,  commenced  this  action  against 
the  individual  defendants,  who  are  the  directors  of  the 
company,  making  the  corporation  also  a  defendant.  The 
suit  was  brought  on  behalf  of  the  corporation,  alleging 
numerous  frauds  committed  by  the  directors,  and  pray- 
ing an  account,  and  a  recovery  by  the  corporation  of 
maneys  of  which  it  had  been  so  defrauded.  Judgment 
was  rendered  for  the  plaintiff,  and  this  appeal  is  from 
the  judgment,  and  from  an  order  denying  a  new  trial. 

The  corporation  was  formed  in  1877  for  the  purpose 
ot  mining,  and  owned  a  lode  of  gold  and  silver  bearing 
ore  in  the  state  of  Nevada.  It  had  constructed  expensive 
works  upon  the  mine,  mostly  upon  credit,  and  was  largely 
indebted,  and  in  the  year  1880  found  itself  financially 
embarrassed  and  the  demands  against  it  pressing. 

Defendants  J.  B.  Cooper,  McNeil,  and  San  Pedro  owned 
a  large  majority  of  the  stock  of  the  corporation.  Cooper 
and  San  Pedro  owned  individually  several  mining  claims, 
located  contiguous  to  or  near  the  mine  owned  by  the 
corporation.  They  concluded  to  sell  the  mines  owned 
by  themselves  and  the  corporation.  Accordingly,  in 
June,  1880,  Cooper  and  San  Pedro  executed  a  bond  for 
the  sale  of  their  individual  mining  property  and  two  thirds 
of  the  capital  stock  of  the  corporation,  to  Baldwin  and 
McLaughlin. 

The  latter  sent  to  New  York  one  Welsh  to  effect,  if 
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possible,  a  sale  of  the  mines  owned  by  the  individuals, 
and  also  the  property  of  the  corporation.  McLaughlin 
loaned  money  for  the  use  of  the  corporation  to  the  amount 
of  sixty  thousand  dollars.  Defendants  Cooper  and  San 
Pedro  became  personally  liable  for  this  money.  The  in- 
dividual defendants  then  endeavored  to  sell  the  property 
in  New  York,  and  at  the  same  time  borrow,  if  possible, 
a  large  sum  of  money  to  meet  the  urgent  demands. 

Substantially  it  is  found,  — 

That  in  December,  1880,  the  defendants  caused  the 
corporation  to  make  a  promissory  note,  payable  to  one 
L.  E.  Chittenden  of  the  city  of  New  York,  for  the  sum 
of  two  hundred  and  fifty  thousand  dollars,  with  interest 
at  the  rate  of  nine  per  cent  per  annum,  secured  by  mort- 
gage upon  all  the  property  of  the  corporation. 

That  the  defendant  Ball,  who  was  vice-president  of  the 
corporation,  proceeded  to  New  York,  and  while  there,  as 
the  agent  of  J.  B.  Cooper  and  San  Pedro,  entered  into  a 
conspiracy  with  Brown,  Chitenden,  and  Welsh  to  cause 
the  note  and  mortgage  to  be  assigned  to  Brown  for  the 
sum  of  one  hundred  and  forty  thousand  dollars;  that  this 
purpose  was  accomplished  and  the  money  was  paid  to  J. 
B.  Cooper  individually,  and  was  used  by  him  in  violation 
of  his  trust,  and  not  paid  to  the  corporation  until  long 
afterwards;  that  as  part  of  the  fraudulent  scheme  they 
caused  the  corporation  to  execute  another  note  for  sixty- 
five  thousand  dollars  to  Brown  on  the  fifth  day  of  April, 
1881,  which  was  antedated  as  of  December  22,  1880,  also 
secured  by  mortgage  upon  the  property  of  the  corporation ; 
that  there  was  no  valuable  consideration  whatever  for  this 
note  received  by  the  corporation. 

That  all  these  acts  were  in  pursuance  of  and  part  and 
parcel  of  a  fraudulent  conspiracy  of  the  individual  de- 
fendants with  Chittenden,  which  was  intended  to  have 
the  effect  of  increasing  their  own  profits  and  income,  to 
the  loss  and  expense  of  the  corporation.  It  is  found  that 
the  corporation  paid  both  notes  in  full. 
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The  findings  also  show  other  smaller  sums  fraudulently 
expended  by  the  directors. 

The  complaint  does  not  contain  any  very  distinct  charge 
that  the  individual  defendants  did  gain  anything  by  the 
supposed  frauds,  or  that  the  corporation  lost  anything. 
It  is  said  in  general  terms,  after  stating  the  conspiracies 
and  frauds  perpetrated  by  said  defendants,  as  follows: 
"  Having  and  being  by  them  intended  to  have  the  operation 
and  effect  of  increasing  their  own  private  individual  gains^ 
profits,  and  income,  to  the  loss  and  expense  of  said  corpora- 
tion," etc. 

The  answer  contains  full  and  specific  denials  as  to  all 
acts  of  fraud  alleged,  and  particularly  denies  that  the  notes 
and  mortgages  were  not  executed  by  the  corporation  or  in 
its  interest,  or  for  the  individual  gain  of  the  defendants, 
or  that  the  corporation  suffered  loss  thereby.  Upon  this 
•ssue  there  is  r.o  finding.  True,  it  appears  that  the  cor- 
'^oration  gave  its  obligations  for  three  hundred  and  fifteen 
thousand  dollars  for  a  loan  for  a  few  months  of  one  hun- 
dred and  forty  thousand  dollars.  This  was  a  very  sus- 
picious transaction,  and  would  of  itself  go  a  great  way 
toward  the  proof  of  fraud.  But  there  was  an  attempt  at 
the  trial  to  show  that  the  transaction  was  not  really  a 
disadvantage  to  the  corporation;  that  it  was  heavily  in- 
debted, and  the  debts  were  pressing,  and  that  it  was  neces- 
sary to  have  one  hundred  and  forty  thousand  dollars  at 
once  to  save  the  property  of  the  corporation,  and  that  the 
effect  of  the  loan  was  to  save  its  property  from  being 
sacrificed  to  pay  the  debts,  and  that  thereafter  it  was  sold 
for  a  large  sum,  the  debts  all  paid,  and  a  surplus  left  for 
the  stockholders.  It  is  not  necessary  now  to  say  that  such 
facts  were  satisfactorily  proven;  but  here  is  a  material  issue 
upon  which  there  is  no  finding. 

In  the  ninth  finding  it  is  found  that  the  individual 
defendants  did  not  in  1879,  1880,  or  1881,  fraudulently 
or  otherwise  abstract  or  appropriate  to  themselves  any 
money   from  the  funds  of  the  corporation  save  and  ex- 
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cept  the  sum  or  sums  thereinafter  specifically  set  out. 
The  findings  after  that  contain  the  findings,  the  substance 
of  which  we  have  stated,  but  no  finding  of  any  moneys 
abstracted  by  the  defendants.  There  is  no  finding  that 
the  defendants  or  any  of  them  did  receive,  might  have 
received,  or  ought  to  have  received  anything  whatever 
through  or  in  consequence  of  the  frauds  charged  against 
them.  There  is  no  order  for  an  account  to  be  taken  to 
ascertain  such  supposed  gains. 

The  suit  is  brought  for  an  account  for  the  frauds,  wrongs, 
and  breaches  of  trust,  and  •for  the  sums  received  by  the 
defendants,  or  such  other  sums  as  they  received,  or  might 
or  ought  to  have  received,  and  all  the  proceeds  and  fruits 
thereof.  Under  the  issues  made,  we  think  the  findings 
do  not  sustain  the  judgment. 

As  to  the  claim  that  the  corporation  is  not  before  the 
court,  it  is  enough  to  say,  for  the  purposes  of  the  suit,  the 
plaintiff  represents  the  corporation. 

This  is  naturally  subject  to  many  limitations  and  qual- 
ifications, but  it  is  the  theory  of  such  action  that  the  legal 
agents  of  a  corporation  refusing  or  being  disqualified 
to  act,  the  stockholders  may  assert  their  rights  through 
an  action  in  behalf  of  the  corporation.  We  are  not  called 
upon  to  say  how  far  such  a  proceeding  concludes 
the  corporation,  but  it  is  plain  that  the  plaintiff  and 
the  defendants  continue  to  be  the  real  adverse  parties. 

The  notice  of  appeal  was  properly  served  on  the  attor- 
ney for  the  plaintiff,  and  such  an  appeal  necessarily  brings 
up  also  the  corporate  defendant,  and  in  such  a  pro- 
ceeding it  would  seem  that  at  no  stage  can  that  defendant 
be  dismissed  from  the  case  without  working  a  dis- 
continuance. 

Tlie  judgment  is  reversed  and  a  new  trial  ordered, 
with  leave  to  either  party  to  amend  their  pleadings  if  so 
advised. 

McFarland,  J.,  McKiNSTRY,  J.,  Thornton,  J.,  Pater- 
SON,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.  9486.  In  Bank.— February  23,  1887.] 

JOSEPH  FOOT,  Administrator  of  the  Estate  of 
Jose  I.  Roze,  Deceased,  Respondent,  v.  A.  S.  MUR- 
PHY, Appellant. 

Ejectment — Pbiob  Possession — Ousteb — ^Evidencb — Findings.  — The 
action  was  brought  to  recover  the  possession  of  certain  land  to 
which  neither  party  had  or  claimed  any  paper  title.  The  plaintiff 
relied  upon  prior  possession.  The  findings  showed  that  the  plain- 
tiff's decedent  entered  into  possession  of  the  land,  and  so  remained 
for  about  ten  years;  that  this  possession  was  continued  by  the 
plaintiff  as  administrator  until  his  ouster  by  the  defendant;  that 
the  land  was  used  by  the  decedent  and  the  administrator  for  the 
purpose  of  grazing  cattle;  that  the  former  inclosed  the  land  with 
a  fence,  except  on  one  side,  where  he  owned  the  adjoining  land, 
which  was  used  for  grazing  in  connection  with  the  premises  in 
controversy;  that  they  excluded  all  other  persons  therefrom,  and 
used  it  exclusively  for  grazing  purposes.  B.eld^  that  the  judgment 
in  favor  of  the  plaintiff  was  sustained  by  the  findings. 

Id. — Title  in  Third  Pebson. — In  such  a  case,  the  defendant  cannot 
justify  the  ouster  by  showing  title  in  a  third  person. 

Pbactice — Conclusions  of  Law — Findings  of  Fact. — Placing  findings 
of  facts  among  the  conclusions  of  law  does  not  make  them  con- 
clusions of  law. 

Id. — Evidence. — The  rulings  of  the  court  on  the  admissibility  of  cer- 
tain evidence  stated  in  the  opinion,  held^  proper. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Benito  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Burchard  &  Cothran,  and  Burchard  &  Scott,  for  Ap- 
pellant. 

Briggs  &  Hawkins,  for  Respondent. 

FooTE,  C. —  This  is  an  action  of  ejectment  brought  by 
Joseph  Foot,  as  the  administrator  of  Jose  Ignacio  Roze, 
deceased,  against  A.  S.  Murphy,  to  recover  possession  of 
certain  lands  of  the  decedent's  estate. 

The  plaintiff  obtained  judgment  for  the  recovery  of 
the  premises,   one  dollar  damages,  and  the  costs  of  the 
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action;  from  that,  and  an  order  denying  him  a  new  trial, 
the  defendant  has  appealed. 

Neither  party  to  the  action  claimed  or  showed  any  paper 
title  to  the  premises,  but  the  plaintiff  relied  upon  the 
right  of  prior  possession,  from  which  he  claimed  to  have 
been  unlawfully  ousted  by  the  defendant,  to  sustain  his 
contention. 

It  is  contended  by  the  defendant  that  the  findings  do 
not  sustain  the  judgment. 

They  show  substantially  that  the  plaintiff's  decedent 
entered  upon  the  land,  and  took  possession  of  the  same 
ten  years  prior  to  the  first  day  of  April,  1883;  that  this 
possession  was  continued  by  the  plaintiff  as  administra- 
tor until  his  ouster  by  defendant;  that  the  land  was 
subjected  to  the  will  and  dominion  of  the  decedent,  and 
said  administrator,  for  the  purpose  to  which  it  was 
adapted,  that  is,  the  grazing  of  cattle;  that  the  former 
inclosed  it  with  a  fence  on  all  sides  save  that  on  which 
he  owned  other  land,  which  other  land  was  used  by  them 
for  grazing,  in  conjunction  with  that  in  dispute;  that  they 
excluded  all  other  persons  from  using  it,  and  exclusively 
enjoyed  its  advantages  for  grazing  purposes,  by  means 
of  the  fence  and  herders  keeping  their  own  cattle  upon  the 
land  and  other  cattle  away  from  it;  which  state  of  facts 
was  sufficient  to  warrant  the  judgment.  (Sheldon  v.  Mull, 
67  Cal.  299,  and  cases  cited.) 

It  is  true  that  the  defendant  claimed  a  prior  possession, 
and  showed  that  at  one  time,  anterior  to  that  of  the  plaintiff, 
he  had  such  possession,  but  the  court  found  that  such  posses- 
sion had  been  abandoned  before  that  of  the  plaintiff 
commenced,  and  we  think  the  evidence  justified  the  find- 
ing. 

The  finding  of  abandonment  appears  under  the  head- 
ing of  "  Conclusions  of  Law,"  but  it  is  evidently  a  mere 
finding  of  a  fact. 

Perhaps  it  is  unfortunate  that  it,  as  well  as  other  find- 
ings strictly  of  facts,  appear  under  that  same  heading, 
but  that  does  not  constitute  them  conclusions  of  law. 
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We  are  of  opinion,  also,  that  the  court  found  upon  all 
the  material  issues  raised  by  the  pleadings. 

The  defendant  also  assigns  for  error  the  refusal  of  the 
court  to  allow  Jamison,  a  witness,  to  answer  this  ques- 
tion :  "  Do  you  know  why  Anderson  left  ?  "  —  claiming  that 
its  answer  would  tend  to  show  defendant's  claim  of  prior 
possession.     But  we  cannot  agree  with  him. 

It  was  not  in  issue  or  claimed  that  Anderson  had  any 
title,  or  transferred  any  to  the  defendant,  and  the  former 
could  not  transfer  any  right  to  the  latter  by  a  mere  abandon- 
ment of  the  premises. 

The  testimony  of  Domingo  Roze,  the  brother  of  the  de- 
ceased, as  to  conversations  between  himself,  the  former, 
and  the  defendant,  were  strictly  in  rebuttal  of  the  testimony 
which  the  defendant  had  introduced,  tending  to  show  that 
the  deceased  had  admitted  the  former's  prior  right,  and 
disclaimed  any  on  his  own  part. 

The  question  put  to  that  witness,  "  Did  your  brother 
ever  say  he  claimed  the  lands  north  of  the  gulch?"  was 
answered  by  him  in  the  negative,  hence  no  detriment  ac- 
crued to  the  defendant. 

The  answer  that  he  gave,  viz.,  "  He  pointed  out  his  in- 
closure,"  was  not  objectionable. 

Upon  the  cross-examination  of  the  same  witness,  this 
question  was  asked :  "  Was  not  the  land  in  dispute  occu- 
pied by  another  person  when  you  say  your  brother  and 
Murphy  had  their  conversation?"  It  was  objected  to, 
and  the  objection  sustained,  and  of  that  also  the  defend- 
ant complains,  but,  as  we  think,  without  sufficient 
grounds. 

This  was  an  action  brought  solely  on  the  prior  posses- 
sion of  the  plaintiff,  against  the  defendant  as  a  mere  tres- 
passer, and  the  latter  therefore  could  not  justify  his  wrong- 
ful act  by  showing  title  in  another.  (Bird  v.  Lisbros,  9 
Cal.  1;  S.  C,  70  Am.  Dec.  617.) 

The  testimony  of  Mr.  Briggs,  and  the  documentary 
evidence    introduced    through    him,    were    admissible    as 
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tending  to  rebut  the  defendant's  evidence,  which  went 
to  show  an  acknowledgment  of  his  prior  right  by  the 
deceased. 

The  defendant  also  contends  that  the  court  should  have 
allowed  him  to  have  Ijeen  heard  to  testify  in  denial  of  the 
evidence  given  by  Domingo  Roze  as  to  the  conversation 
detailed  by  the  latter  in  rebuttal. 

If  it  appeared  satisfactorily  from  the  record  that  this 
evidence  had  been  new  matter,  we  should  say  that  the 
point  was  well-taken ;  but  it  was  not  new  matter,  being  in 
rebuttal  of  the  claim  which  the  defendant  had  during  the 
trial,  by  evidence  before  that  time  advanced,  that  the 
deceased  had  admitted  in  a  conversation  that  his  right  was 
subordinate  to  that  of  the  defendant. 

No  prejudicial  error  appearing  by  the  record,  the  judg- 
ment and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Thornton,  J.,  dissented. 


[No.  11774.  In  Bank.— February  23,  1887.] 

In  the  Matter  of  the  Estate  of  ANDRE  BRIS- 
WALTER, Deceased.  CELEDONIA  GUIRADO  De 
BRISWALTER,  Appellant,  v,  L  W.  HELLMAN  et 
AL.,  Respondents. 

Estate  of  Decedent — Probate  or  Wnx — Contest — Issue  as  to  Mar- 
riage— Instructions. — On  the  trial  of  a  contest  to  the  probate  of 
a  will,  made  by  the  alleged  surviving  wife  of  the  testator,  and  in 
which  issue  is  raised  as  to  the  fact  of  he*  marriage  \vith  the  de- 
ceased, an  erroneous  instruction  as  to  what  constituted  legal  mar- 
riage at  the  time  when  that  relation  is  alleged  to  have  existed 
between  them  will  not  warrant  a  reversal,  if  the  evidence  con- 
clusively shows  that  no  marriage  ever  existed. 
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Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  admitting  a  will  to  probate,  and  from 
an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wells,  Van  Dyke  &  Lee,  and  Wicks  &  Bentley,  for  Ap- 
pellant. 

Glassell,  Smith  &  Lee,  and  Bicknell  &  White,  for  Re- 
spondents. 

McFarland,  J.  —  Andre  Briswalter  died  April  20,  1885, 
leaving  a  will  in  which  the  respondents,  Hellman,  Ham- 
mel,  and  Denker,  were  named  as  executors,  who  petitioned 
to  have  it  admitted  to  probate,  and  for  letters  testamen- 
tary. The  appellant,  calling  herself  Celedonia  Guirado 
de  Briswalter,  and  claiming  to  be  the  surviving  wife  of 
said  Andre  Briswalter,  deceased,  filed  written  grounds  of 
opposition  to  the  probate  of  said  will.  Respondents  then 
filed  an  answer  and  petition,  in  which  they  denied  that 
appellant  was  the  surviving  wife  of  the  deceased,  or  had 
any  interest  in  his  estate,  and  objected  to  her  right  to 
make  a  contest  of  the  probate  of  said  will,  and  prayed  that 
said  contest  be  dismissed. 

The  other  respondents,  Louis  and  Christina  Mesmer, 
two  of  the  beneficiaries  under  the  will,  also  filed  similar 
objections  to  the  hearing  of  the  contest.  The  appellant 
filed  an  answer  averring  specifically  that  she  was  such 
wife.  The  issue  thus  made  was  submitted  by  the  court 
to  a  jury,  who  found  that  the  appellant  was  not  the  sur- 
viving wife  of  said  deceased.  Appellant  moved  to  set 
aside  the  verdict,  and  for  a  new  trial  of  said  issue,  and 
her  motion  having  been  denied,  she  appeals  from  the  or- 
der denying  the  new  trial,  and  also  from  the  judgment 
and  order  of  the  court  dismissing  said  contest  and  ad- 
mitting said  will  to  probate. 

The  only  ground  for  reversal  contended  for  by  appel- 
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lant  which  we  deem  it  necessary  to  particularly  notice 
is  the  alleged  error  of  the  court  in  instructing  the  jury 
what  constituted  legal  marriage  at  the  time  when  that 
relation  is  claimed  to  have  existed  between  appellant 
and  the  deceased.  It  was  admitted  by  appellant  that 
there  never  was  any  ceremony  between  deceased  and 
herself  before  any  officer  or  person  authorized  to  solem- 
nize marriages;  but  she  testified  that,  commencing  in 
the  year  1861  and  ending  in  1864,  there  were  such 
facts  of  intimacy  and  cohabitation  and  mutual  assump- 
tion of  the  marital  relation  by  and  between  them  as  con- 
stituted in  law  a  marriage.  Now  the  court  instructed 
the  jury,  substantially,  that  prior  to  January,  1873, 
there  could  be  no  legal  marriage  in  this  state  without 
the  ceremony  and  solemnization  required  by  the  statutes 
then  in  existence;  and  that  although  without  direct  evi- 
dence of  such  solemnization,  it  might,  under  some  cir- 
cumstances, be  presumed,  from  the  existence  of  other 
facts,  yet  that  such  presumption  would  be  overcome  by 
the  admission  or  clear  proof  that  the  conditions  neces- 
sary to  a  legal  marriage  never  were  in  fact  complied 
with.  But  whether  or  not  this  instruction  was  errone- 
ous, —  and  we  do  not  decide  that  it  was  erroneous,  —  the 
evidence,  admissions,  and  proven  facts  in  this  case  show 
clearly  that  the  relation  between  the  appellant  and  the 
deceased  was  not  marriage  under  the  most  liberal  con- 
struction of  the  law  upon  that  subject.  If  the  instruction 
objected  to  had  not  been  given  at  all,  the  jury  would 
have  been  bound  to  find  as  they  did;  and  if  they  had 
found  for  appellant,  their  verdict  should  have  been  set 
aside  as  against  the  evidence.  The  proof  is  overwhelm- 
ingly to  the  point  that  appellant  and  the  deceased 
never  publicly  assumed  the  marriage  relation  toward 
each  other;  that  they  never  lived  as  husband  and  wife 
"  in  the  face  of  their  neighbors  '* ;  that  she  did  not  take 
and  was  not  known  by  his  name;  and  that  the  relation 
between  them  was  generally  recognized  as  meretricious. 
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Her  own  acts  show  that  she  did  not  consider  the  relation 
that  of  marriage;  because  after  she  quit  living  with  the 
deceased,  and  ten  years  before  his  death,  upon  a  marriage 
Hcense  regularly  issued  by  the  county  clerk  of  Los  An- 
geles County,  in  which  she  was  named  "  Celedonia  Wil- 
burn/'  she  was  solemnly  married  by  a  justice  of  the 
peace  to  one  Andres  Souer,  with  whom  she  has  lived 
even  since  as  his  wife.  Under  these  circumstances,  there 
is  no  need  of  a  critical  examination  of  abstract  questions 
about  the  law  of  marriage.  If  we  deemed  the  instruction 
to  the  jury  erroneous,  we  would  not  reverse  the  judg- 
ment; because  under  any  instructions  upon  the  subject 
which  we  could  hold  to  be  correct,  the  verdict  should 
have  been  for  respondents.  {Green  v.  Orphvr  Co,,  45  Cal. 
527.) 

With  these  views  of  the  case,  it  is  unnecessary  to  note 
minor  points  made  by  counsel,  further  than  to  say  that 
we  see  no  material  errors  in  the  ruling  of  the  court  be- 
low. 

Judgment  and  orders  affirmed. 

Thornton,  J.,  Temple,  J.,  Sharpstein,  J.,  Paterson, 
J.,  McKiNSTRY,  J.,  and  Morrison,  C.  J.,  concurred. 

Rehearing  denied. 


[No.  11206.  In  Bank.— February  23,  1887.] 

GEORGE  DEMICK,  Appellant,   v,   MARTIN   CUD- 
DIHY,  Respondent. 

MoBTQAOE — Mortgagee  in  Possession — ^Agreement  fob  Application 
OF  Rents. — An  agreement  between  a  mortgagor  and  a  mortgagee 
in  possession,  or  a  mortgagee  authorized  to  collect  the  rents  of  the 
mortgaged  premises,  to  the  effect  that  the  excess  of  the  rents  over 
and  above  the  interest  of  the  mortgage  debt  shall  be  applied  to 
other  indebtedness  due  from  the  mortgagor  to  the  mortgagee,  is 
valid. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Del  Norte  County,  and  from  an  order  refusing  a  new 
trial. 

The  action  was  brought  by  the  plaintiff,  as  the  grantee 
of  one  George  H.  Crumpton,  to  redeem  a  mortgage  exe- 
cuted by  the  latter  to  the  defendant.  The  complaint  al- 
leged that  the  mortgage,  which  was  in  the  form  of  a 
deed  with  a  defeasance,  was  executed  to  secure  the  pay- 
ment of  eight  hundred  dollars,  with  interest,  in  two 
years  from  the  19th  of  April,  1881,  and  that  the  mort- 
gagor sold  the  mortgaged  premises  to  the  plaintiff  on 
the  16th  of  May,  1883.  The  complaint  further  alleged 
that  by  the  terms  of  the  mortgage  the  defendant  was  to 
collect  the  rents  of  the  mortgaged  property,  and  apply 
the  same  to  the  payment  of  the  interest  as  it  became 
due,  and  the  balance  to  the  principal  of  the  mortgage 
debt.  It  then  averred  that  all  of  the  interest,  and  a  large 
portion  of  the  principal,  had  been  paid  from  the  rents 
collected,  and  that  the  balance  due  on  the  principal  had 
been  tendered  to  the  defendant.  The  answer,  after  de- 
nying that  the  rents  collected  over  and  above  the  inter- 
est should  have  been  applied  on  the  principal,  or  that 
any  part  of  the  principal  had  been  paid,  averred  that  at 
the  time  of  the  execution  of  the  mortgage,  Crumpton 
was  indebted  to  the  defendant,  and  afterwards  incurred 
certain  other  indebtednesses,  which  were  in  addition  to 
the  consideration  of  the  mortgage;  that  it  was  agreed  by 
them  that  any  rents  in  excess  of  the  interest  should  be 
paid  on  such  indebtedness,  and  that  the  excess  was  so 
applied.  A  demurrer  of  the  plaintiff  to  that  portion  of 
the  answer  setting  forth  the  foregoing  facts  was  over- 
ruled. The  defendant  also  filed  a  cross-complaint,  pray- 
ing for  the  foreclosure  of  the  mortgage.  Judgment  was 
rendered  in  favor  of  the  defendant.  The  further  facts  are 
stated  in  the  opinion  of  the  court. 
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L.  F.  Cooper,  and  Sawyer  &  Burnett,  for  Appellant. 

W.  H.  H.  Hart,  Aylett  R.  Cotton,  and  R.  G.  Knox,  for 
Respondent. 

The  Court.  —  For  the  reasons  given  in  the  opinion  of 
Department  One  (filed  December  7,  1886),  the  judgment 
and  order  are  reversed,  and  cause  remanded  for  a  new 
trial,  and  with  leave  to  the  parties  to  apply  to  the  court 
below  for  leave  to  amend  their  pleadings  if  they  shall  be 
so  advised. 

The  following  is  the  opinion  of  Department  One,  above 
referred  to: — 

McKiNSTRY,  J.  —  The  demurrer  of  plaintiff  to  "  the 
second  separate  cause  of  defense  "  was  not  well  taken.  The 
answer  alleges : — 

"  1.  That  at  the  time  of  the  execution  of  the  mortgage 
in  the  complaint  set  forth,  the  mortgagor  thereof  was 
indebted  to  this  defendant  for  goods,  wares,  merchan- 
dise, and  money,  aside  from  the  consideration  of  said 
mortgage,  had  and  received;  2.  That  from  time  to  time 
since  the  execution  of  said  mortgage,  and  prior  to  the 
deed  from  George  H.  Crumpton  to  the  plaintiff  herein, 
in  the  complaint  set  forth,  the  said  Crumpton  has  in- 
curred sundry  items  of  indebtedness  to  this  defendant; 
3.  That  it  was  mutually  understood  and  agreed,  by  and 
between  said  George  H.  Crumpton  and  this  defendant, 
that  any  rents  collected  under  and  by  virtue  of  said  mort- 
gage in  excess  of  the  interest  on  the  principal  sum  thereof 
should  be  applied  to  the  liquidation  of  the  debts  existing 
at  the  time  of  the  execution  of  said  mortgage,  and  those 
thereafter  to  be  incurred,  and  such  excess  was  and  has  been 
so  applied." 

Counsel  for  appellant  say:  "Our  theory  is,  that  in 
an  action  to  redeem  a  mortgage,  where  the  mortgagee  is 
in  possession  of  the  premises,  he  is  accountable  for  the 
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rents  and  profits;  and  the  same,  as  they  are  received  by 
him,  should  be  applied  to  the  extinguishment  of  the  mort- 
gage debt.  In  support  of  this  view,  we  cite  Story's  Eq. 
Jun,  12th  ed.,  sec.  1016  a;  Gibson  v.  Crehore,  5  Pick.  158: 
Jones  on  Mortgages,  sees.  671,  772;  Morse  v.  Merritt,  110 
Mass.  460,  where  the  court  say :  '  So  long  as  any  portion 
of  the  mortgage  debt  remained  due,  the  mortgagee  would 
take  the  rents  recovered,  in  trust,  to  account  for  and  ap- 
ply towards  its  payment.'  " 

But  we  know  of  no  equitable  principle  which  will 
prohibit  a  binding  contract  between  mortgagor  and 
mortgagee  in  possession,  or  mortgagee  who  has  been 
authorized  to  collect  the  rents,  by  which  it  is  stipulated 
that  the  excess  of  rents  beyond  interest  of  the 
mortgage  debt  shall  be  applied  to  other  indebtedness 
due  from  the  mortgagor,  or  to  become  due  up  to  an  as- 
signment of  the  equity  of  redemption.  The  equity  im- 
posed upon  the  mortgagee  receiving  rents  to  apply  them 
to  the  interest  and  then  to  the  principal  of  the  mortgage 
debt,  etc.  (in  the  absence  of  specific  agreement),  may  be 
overcome  and  supplanted  by  a  specific  agreement  between 
mortgagor  and  mortgagee  for  the  disposition  of  the 
rents. 

The  court  below,  however,  failed  to  find  upon  the  is- 
sues made  by  the  allegations  in  the  answer  above  quoted, 
and  the  implied  denials  thereof.  The  court  found  "  that 
all  the  allegations  of  the  said  defendant's  cross-complaint 
are  true."  The  allegations  above  recited  are  not  in  the 
cross-complaint,  and  there  is  no  finding  that  the  averments 
in  the  answer  are  true. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial,  and  with  leave  to  the  parties  to  apply  to  the 
court  below  for  leave  to  amend  their  pleadings  if  they 
shall  be  so  advised. 

Myrick,  J.,  and  Thornton,  J.,  concurred. 
Rehearing  denied. 

LXZn.    OAL. — 8 
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[No.  20281.    Department  One. — February  25,   1887.] 

In   the   Matter   of   JOHN    LINEHAN,   on    Habeas 

Corpus. 

Municipal  Corporation — Police  Regulation — Prohibitino  Ksepino 
OF  Cows  in  San  Francisco. — ^The  city  and  county  of  San  Fran- 
cisco has  power,  under  section  11  of  article  11  of  the  constitution, 
and  the  act  of  April  25,  1863,  to  enact  an  ordinance  prohibiting  the 
keeping  of  more  than  two  cows  within  certain  portions  of  the  city 
Umits. 

Application  for  a  writ  of  habeas  corptis.  The  facts  are 
stated  in  the  opinion. 

Dams  Louderback,  for  Petitioner. 

George  D.  Shadburne,  and  E.  B.  Stonehill,  for  Re- 
spondent. 

Searls,  C.  —  The  petitioner,  John  Linehan,  was  con- 
victed in  the  Police  Judge's  Court  of  the  city  and  county 
of  San  Francisco,  upon  a  complaint  charging  him  with 
keeping  more  than  two  cows  within  certain  limits  in  said 
city  and  county,  in  violation  of  order  No.  1587  of  the  board 
of  superivisors  of  said  city  and  county,  as  amended  by 
order  No.  1705.  A  fine  was  imposed  upon  defendant, 
and  in  default  of  payment  thereof  he  was  adjudged  to 
be  imprisoned,  etc.  He  appealed  to  the  Superior  Court, 
where  the  judgment  was  affirmed,  and  upon  the  return  of 
the  remittitur  he  was  committed  in  default  of  payment, 
and  being  in  custody  sues  out  this  writ. 

Section  1  of  said  order  is  as  follows : — 

'  Sec.  1.  Any  person  violating  any  of  the  provisions  of 
this  order  shall  be  deemed  guilty  of  a  misdemeanor,  and 
be  punished  by  a  fine  not  exceeding  one  thousand  dol- 
lars, or  imprisonment  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment." 

Section  63,  as  amended,  reads  as  follows: — 

Sec.  63.  No  person  or  persons  shall  keep  or  cause  to 
be  kept  any  swine  whatsoever,  nor  more  than  two  cows. 
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within  that  portion  of  the  city  and  county  of  San  Fran- 
cisco bounded  as  follows:  Commencing  at  the  intersec- 
tion of  Lombard  Street  with  the  waters  of  the  bay,  thence 
along  Lombard  Street  to  Broderick  Street,  thence  south- 
erly along  Broderick  Street  to  Waller  Street,  thence  east- 
erly along  Waller  Street  to  Devisadero  Street,  thence 
southerly  on  Devisadero  Street  to  Ridley  Street,  thence 
easterly  on  Ridley  Street  to  Castro  Street,  thence  south- 
erly on  Castro  Street  to  Seventeenth  Street,  thence 
westerly  on  Seventeenth  Street  to  Douglass  Street,  thence 
southerly  on  Douglass  Street  to  Twenty-sixth  Street, 
thence  easterly  on  Twenty-sixth  Street  to  Harrison  Street, 
thence  northerly  along  Harrison  Street  to  Channel 
Street,  thence  along  Channel  Street  to  the  waters  of  the 
bay,  thence  following  the  water-front  and  waters  of  the 
bay  to  the  point  of  commencement." 

Under  our  constitution,  "  any  county,  city,  town,  or 
township  may  make  and  enforce  within  its  limits  all 
such  local,  police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws."     (Art.  11,  sec.  11.) 

By  an  act  of  the  legislature  of  the  state  of  California, 
entitled  "An  act  to  confer  further  powers  upon  the  board 
of  supervisors  of  the  city  and  county  of  San  Francisco," 
approved  April  25,  1863,  it  is  provided  that  the  board  of 
supervisors  shall  have  power,  by  regulation  or  order, 
among  other  things, — 

"  To  authorize  and  direct  the  summary  abatement  of 
nuisances;  to  make  all  regulations  which  may  be  neces- 
sary or  expedient  for  the  preservation  of  public  health 
and  the  prevention  of  contagious  diseases To  pro- 
hibit and  suppress  or  exclude  from  certain  limits  or  to 
regulate  all  occupations,  houses,  etc.,  ....  which  are 
against  good  morals,  contrary  to  public  order  and  decency, 
or  dangerous  to  the  public  safety." 

Here,  then,  we  have  as  authority  for  the  proceedings  of 
which  petitioner  complains: — 

1.  The   provision   of   the   constitution    authorizing   the 
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city  and  county  to  make  and  enforce  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with 
general  laws. 

3.  The  statute  from  which  we  have  quoted,  expressly 
authorizing  the  board  of  supervisors  to  regulate  or  ex- 
clude occupations,  etc.,  detrimental  to  good  morals  or 
contrary  to  order,  etc.,  or  dangerous  to  the  public  safety; 
and,  — 

3.  The  order  or  ordinance  against  keeping  more  than 
two  cows  within  certain  portions  of  the  city,  for  the  vio- 
lation of  which  defendant  was  convicted. 

Subject  to  constitutional  limitations,  legislative  au- 
thority extends  to  the  suppression  or  regulation  of  those 
things  which  are  hurtful  to  the  general  good,  and  as  a 
general  rule,  the  law-making  power  will  be  deemed  the 
exclusive  judge  of  what  is  or  is  not  hurtful.  (Ex  parte 
Andrezvs,  18  Cal.  679.) 

The  necessity  of  legislation  to  restrict  the  unlimited  herd- 
ing of  swine  and  cows  in  thickly  populated  districts  is  too 
apparent  to  need  argument. 

Keeping  swine  or  cows  is,  or  may  be,  an  occupation; 
and  within  certain  limits,  may  be  detrimental  to  health  and 
dangerous  to  the  public  safety. 

We  suppose  these  animals  are  kept  in  large  numbers, 
not  for  the  company,  but  for  the  profit  they  afford,  and 
when  so  kept,  it  is  a  business,  an  occupation,  equally  with 
any  other. 

There  is  no  constitutional  question  involved  in  this 
case  which  has  not  been  in  effect  and  principle  passed 
upon  heretofore  by  this  court.  {Ex  parte  Heilbron,  65 
Cal.  609 ;  Ex  parte  Shrader,  33  Cal.  279 ;  Ex  parte  Smith 
&  Keating,  38  Cal.  703 ;  Ex  parte  Casinello,  62  Cal.  638 ; 
Johnson  v.  Simonton,  43  Cal.  242 ;  Ex  parte  Andrews,  18 
Cal.  679.) 

We  deem  the  reasoning  in  these  cases  conclusive  of 
the  several  positions  assumed  on  behalf  of  the  petitioner 
here,  and  are  of  opinion  the  prayer  of  the  petition  should 
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be  denied,  and  the  petitioner  remanded  to  the  custody  of 
the  chief  of  police. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  petitioner  is  remanded. 


[No.  20238.  In  Bank.— Februaiy  25,  1887.] 

THE  PEOPLE,  Respondent,  v.  HARRY  HUFF,  Ap- 
pellant. 

CBnaiTAi.  Law — ^Mubdeb — \mw  or  Locus  iw  Quo — ^PaBsuifpriON  of 
Kegulabity. — In  a  prosecution  for  murder,  the  minutes  of  the  court 
embodied  in  the  transcript  recited  that  during  the  progress  of  the 
trial  the  defendant  and  the  jurors  went  in  charge  of  a  sworn  officer 
to  inspect  the  premises  where  the  crime  was  committed,  and  sub- 
sequently returning  into  court,  the  names  of  the  jurors  were  called, 
and  all  answered  Uiereto.  Held,  that  it  would  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  that  the  officer  was  the  sher- 
iff or  his  deputy;  that  the  premises  were  shown  to  the  jury  by  a 
person  appointed  by  the  court  for  that  purpose;  and  that  the  coun- 
sel of  the  defendant  and  the  judge  were  present  at  the  view. 

Id. — Vkrdict — ^RxcoMMEin>ATioN  TO  Mercy — ^Excessive  Punishment. 
— ^The  defendant  was  convicted  of  murder  in  the  second  degree,  and 
recommended  to  the  mercy  of  the  court,  who  sentenced  him  to  im- 
prisonment for  life.  Heldy  that  the  judgment  could  not  be  reversed 
on  the  ground  that  the  punishment  was  excessive. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Lyman  I.  Mowry,  W.  IV.  Footc,  and  T.  C.  Coogan,  for 
Appellant. 

The  record  should  have  affirmatively  shown  that  the 
viev/  of  the  place  of  the  homicide  was  had  in  the  pres- 
ence of  the  court  and  the  defendant's  counsel.     (People 
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V.  Bush,  68  Cal.  623 ;  State  v.  Bertin,  24  La.  Ann.  47 ;  Ben- 
ton V.  State,  30  Ark.  328.)  The  right  of  the  defendant  to 
appear  in  person  and  with  counsel  was  constitutional,  and 
could  not  be  waived.  {Cancemi  v.  People,  18  N.  Y.  128; 
Wilson  V.  State,  16  Ark.  601;  Dempsey  v.  People,  47  111. 
325;  Brown  v.  State,  16  Ind.  495;  Bur  ley  v.  State,  1  Nev. 
385.) 

Attorney-General  Johnson,  for  Respondent. 

In  the  absence  of  a  showing  to  the  contrary,  it  will  be 
presumed  that  the  defendant  and  his  counsel  were  pres- 
ent at  the  view.     {People  v.  Williams,  45  Cal.  25.) 

Belcher,  C.  C.  —  The  defendant  was  accused  of  the 
crime  of  murder  committed  in  the  city  and  county  of 
San  Francisco.  At  the  trial  it  was  admitted  that  he 
committed  the  homicide  charged  by  shooting  the  de- 
ceased with  a  pistol,  but  it  was  claimed  that  the  killing 
was  justifiable,  or,  at  most,  amounted  only  to  man- 
slaughter. He  was,  however,  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  imprisonment  for  life. 
He  moved  for  a  new  trial  upon  all  of  the  statutory  grounds, 
and  now  prosecutes  this  appeal  from  the  judgment  and 
order  denying  his  motion. 

During  the  progress  of  the  trial,  and  after  several 
witnesses  had  been  examined  for  the  prosecution,  the 
minutes  of  the  court,  as  kept  by  the  clerk,  show  that, 
"  thereupon  the  defendant  and  the  jurors  go,  in  charge  of 
a  sworn  officer,  to  inspect  the  premises  where  the  crime 
was  committed,  and  subsequently  returning  into  court, 
their  names  were  called,  and  all  answered  to  their 
names." 

Nothing  else  in  reference  to  this  matter  is  found  in 
the  transcript,  but  it  is  claimed  that  error  should  be 
presumed,  because  it  does  not  appear  that  the  "  sworn 
officer  "  in  charge  of  the  jury  was  tlie  sheriflf,  or  that  the 
place  where  the  offense  was  charged  in  have  been  corn- 
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mitted  was  shown  to  tlie  jury  by  a  person  appointed  by 
the  court  for  that  purpose,  or  that  the  defendant's  coun- 
sel and  the  judge  of  the  court  were  present. 

The  settled  rule  is,  that  error  is  not  to  be  presumed, 
but  must  affirmatively  appear  in  the  record,  and  all  omis- 
sions and  uncertainties  in  a  bill  of  exceptions  are  to  be 
construed  against  the  party  presenting  it.  {People  v. 
Williams,  45  Cal.  25.) 

It  will  be  presumed,  therefore,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  the  sworn  officer  who  accompanied 
the  jury  was  the  sheriff  or  his  deputy;  that  the  place 
which  the  jury  was  sent  out  to  view  was  properly  shown 
to  them  by  a  person  appointed  by  the  court  for  that 
purpose,  and  that,  if  need  be,  the  counsel  and  judge  were 
present. 

No  instructions  appear  to  have  been  asked  on  either 
side,  but  the  court  charged  the  jury  at  length  in  refer- 
ence to  murder  in  both  degrees,  manslaughter  and  jus- 
tifiable homicide.  Counsel  for  defendant  excepted  to 
sundry  portions  of  the  charge,  and  now  assigns  them 
as  errors. 

After  carefully  reading  the  whole  charge,  we  fail  to 
see  how  it  could  have  misled  the  jury.  Detached  pas- 
sages are  open  to  criticism,  but  as  a  whole,  we  think  it 
stated  the  law  of  the  case  fairly  and  correctly. 

The  jury,  by  their  verdict,  recommended  the  defend- 
ant to  the  mercy  of  the  court,  and  yet  he  was  sentenced 
to  undergo  imprisoment  for  life.  It  may  be  that  his 
punishment  is  more  severe  than  it  ought  to  have  been 
under  the  circumstances  disclosed  by  the  evidence;  but 
we  cannot  reverse  the  judgment  for  that  reason.  That 
is  a  matter  which  can  only  be  considered  by  the  gov- 
ernor in  case  of  an  application  for  commutation  of  sen- 
tence or  pardon. 

No  other  grounds  for  reversal  being  called  to  our 
attention,  the  judgment  and  order  should  be  affirmed. 
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Searls,    C,   concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No,  9272.  In  Bank.— February  25,  1887.] 

ALBERT  S.  WILLIAMS,  Respondent,  v.  SOUTHERN 
PACIFIC  RAILROAD  COMPANY,  Appellant. 

Nbglioence — ^Railboao — Injury  to  Trespasser  on  Track — Evidence. 
— ^The  action  was  brought  to  recover  damages  for  personal  injuries 
inflicted  on  the  plaintiff  through  the  alleged  negligence  of  the  de- 
fendant's employees.  At  the  time  of  the  injury,  the  plaintiff  was 
lying  in  an  unconscious  condition  by  the  side  of  the  defendant's 
track,  and  while  there  was  run  over  by  a  passing  train.  The  neg- 
ligence was  claimed  to  consist  in  the  failure  of  the  engineer  to  use 
ordinary  diligence  in  stopping  the  train  after  seeing  the  plaintiff. 
On  a  review  of  the  evidence,  held,  that  there  was  no  negligence 
shown  on  the  part  of  the  defendant  or  its  employees. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Monterey  County,  and  from  an  order  refusing  a  new 
trial. 

On  the  23d  of  July,  1882,  the  plaintiff  was  put  off  of 
one  of  the  trains  of  the  defendant  at  or  near  a  place 
called  Kelleher's  Crossing.  He  then  went  a  short  dis- 
tance away  and  procured  a  rope,  with  which  he  returned 
to  the  crossing  and  proceeded  to  tie  up  a  bundle  of  blankets. 
Being  very  much  intoxicated  at  the  time  and  overcome  by 
the  heat,  he  fell  asleep  between  the  ties  outside  of  the 
track,  and  so  remained  until  he  was  injured  by  a  passing 
train  belonging  to  the  defendant.  The  action  was  brought 
to  recover  damages  for  the  injury.  On  the  trial  the  de- 
fendant moved  for  a  nonsuit,  which  was  denied.  The 
further  facts  are  stated  in  the  opinion  of  the  court. 

Geil  &  Morehouse,  Creed  Haymond,  and  W,  C.  Belcher, 
for  Appellant. 

D.  M.  Delmas,  for  Respondent. 
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Temple,  J.  —  After  reargument  we  still  adhere  to  the 
former  conclusion  in  this  case.  As  the  motion  for  non- 
suit was  not  granted,  the  court  will  now  examine  the 
testimony  in  the  whole  case  in  reviewing  the  ruling  of 
the  court.  It  does  not  become  important  now,  therefore, 
to  inquire  whether  the  case  was  one  which  ought  to  have 
been  taken  from  the  jury  on  the  proposition  that  when 
the  evidence  is  not  conflicting,  the  question  as  to  con- 
tributory negligence  is  a  question  of  law  for  the  court. 

There  was  a  motion  for  a  new  trial  and  a  statement  of 
the  case,  and  the  point  was  there  made  that  the  evidence 
was  insufficient,  because  it  failed  to  show  negligence  on 
the  part  of  the  defendant,  and  did  show  that  the  injury 
was  caused  by  the  negligence  of  the  plaintiff.  On  the 
whole  case,  can  the  judgment  be  sustained?  This  really 
depends  upon  the  inquiry  as  to  whether  there  was  a  real 
conflict  in  the  evidence  on  the  point  of  negligence. 

It  is  admitted  that  the  plaintiff  was  grossly  negligent, 
and  that  such  negligence  contributed  to  the  accident,  but 
it  is  claimed  that  notwithstanding  such  gross  negligence 
on  the  part  of  plaintiff,  —  in  fact,  in  consequence  of  the 
danger  to  plaintiff  occasioned  solely  by  his  own  gross 
negligence,  —  the  defendant  owed  him  a  certain  duty  which 
it  failed  to  perform,  and  that  the  injury  would  not  have  been 
received  if  such  duty  had  been  performed. 

Counsel  concedes  that  the  defendant  did  not  owe  plain- 
tiff, who  was  a  trespasser  upon  its  roadway,  the  duty  of 
looking  out  for  him.  It  had  a  right  to  assume  that  no 
trespasser  would  be  on  its  track.  If,  for  instance,  the 
engineer  had  been  reading  instead  of  being  on  the  look- 
out, and  therefore  had  not  seen  the  plaintiff,  and  in  con- 
sequence had  run  over  and  crippled  him,  the  defendant 
would  not  have  been  liable,  although  it  were  admitted  that 
had  the  usual  lookout  been  kept  up,  the  engineer  would  have 
seen  plaintiff,  and  would  easily  have  prevented  the  ac- 
cident. 

Taking  the  admitted  negligence  of  the  plaintiff  as  a 
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premise,  —  i.  e.,  as  a  circumstance,  —  in  view  of  which 
the  defendant  is  to  be  judged,  did  the  defendant  even 
then  fail  in  some  duty  which  it  owed  the  plaintiff?  This 
will  depend  upon  two  propositions:  Did  the  engineer, 
as  a  matter  of  fact,  see  the  plaintiff,  helpless  or  unjudging, 
in  a  dangerous  position  in  time  to  have  stopped  the  train  ? 
and  having  so  seen  him,  did  he  use  ordinary  diligence  to 
stop  the   train? 

The  plaintiff  was  lying  beside,  not  on,  the  track.  There 
were  weeds  where  he  was  lying,  but  not  sufficient  to  pre- 
vent his  being  seen.  The  plaintiff  proved  that  such  an 
object  might  have  been  seen  in  that  position  at  a  dis- 
tance of  four  hundred  or  five  hundred  yards  by  the  en- 
gineer, if  he  had  been  looking  for  it.  After  the  accident 
the  plaintiff  was  picked  up  about  fifteen  feet  from  the 
crossing,  and  there  was  a  clot  of  blood  on  the  rail  at  the 
crossing.  The  whistle  was  sounded  four  hundred  or  five 
hundred  feet  from  the  place  of  the  accident,  and  the  en- 
gine was  stopped  right  abreast  of  where  the  plaintiff  was 
lying.  It  appears  that  the  plaintiff,  besides  having  his 
foot  crushed,  was  injured  somewhat  on  his  head  and 
one  shoulder.  Here  the  evidence  on  the  part  of  plain- 
tiff really  ended.  Plaintiff's  own  testimony  was  more 
favorable  to  the  theory  of  the  defendant.  He  thought 
he  was  sitting  on  the  end  of  a  tie  outside  the  track. 
There  is  here  no  evidence  whatever  that  the  engineer 
saw  plaintiff,  except  the  fact  that  the  train  was  stopped, 
and  no  evidence  of  want  of  diligence.  The  engineer, 
however,  testified  for  defendant  that  when  he  approached 
the  place  of  the  accident  he  first  saw  the  bundle  of  blank- 
ets by  the  road,  and  kept  his  eye  on  it  for  about  a  half- 
minute  before  he  saw  the  plaintiff;  that  as  soon  as  he 
saw  that  the  plaintiff  was  in  a  dangerous  position,  he 
used  every  effort,  and  as  quickly  as  possible,  to  stop  the 
train.  There  is  no  conflict  as  to  what  the  engineer  did, 
unless  it  consists  in  the  fact  that  it  is  shown  that  he 
sounded   the   whistle,   by   doing  which,   it   is  claimed,   he 
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lost  time  in  stopping  the  train.  But  we  cannot  now 
say  that  any  time  was  lost  by  this,  or  that  it  was  not 
proper  under  the  circumstances,  both  as  an  alarm  to 
plaintiff,  whom  the  engineer  did  not  know  to  be  abso- 
lutely unjudging,  and  notice  to  the  train  hands  to  assist 
at  the  brakes.  Then  the  engineer  was  not  called  upon 
for  the  highest  possible  diligence,  but  only  for  ordinary 
diligence;  and  even  should  it  appear  in  judging  after- 
wards that  something  different  might  perhaps  have  been 
better,  it  would  not  make  the  case  against  the  defendant 
We  do  not  think  there  is  here  a  substantial  conflict,  if  it 
can  be  said  that  there  is  a  conflict  at  all.  The  rule  is 
not,  as  counsel  seems  to  suppose,  that  any  degree  of  con- 
flict in  the  evidence,  however  slight,  will  avail  to  sup- 
port a  verdict  and  judgment  on  appeal.  Where  we  can 
plainly  see  that  the  conflict  is  not  a  substantial  one,  we 
do  not  hesitate  to  interfere. 

Indeed,  the  testimony  of  the  witnesses  in  the  case  dis- 
closes no  conflict  at  all.  The  evidence  which  it  is  claimed 
tends  to  prove  negligence  on  the  part  of  the  engineer  con- 
sists simply  of  inferences,  which  are  uncertain  and  re- 
mote, and  required  considerable  ingenuity  on  the  part  of 
counsel  to  make  apparent.  Admitting  the  general  rule 
to  be  that  the  case  will  not  be  taken  from  the  jury  where 
there  is  any  evidence  tending  to  show  negligence  capable 
of  producing  any  degree  of  uncertainty,  we  think  even 
tested  by  that  rule,  a  new  trial  ought  to  be  granted  in 
this  case. 

Judgment  and  order  reversed,  and  a  new  trial  ordered. 

Paterson,  J.,  McFarland,  J.,  and  Morrison,  C.  J., 
concurred. 

McKiNSTRY,  J.,  concurred  in  the  judgment. 

Thornton,  J.,  dissented. 
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[No.  9469.    Department  Two.— March  1,   1887.] 

A.   PACKARD,   Respondent,  v.  JOHN   D.  WILSON 
ET  AL.,  Appellants. 

Costs — Pebcentaqb — ^Litigated  Case — ^Act  of  Febbuabt  9,  1866. — 
Section  6  of  the  act  of  February  9,  1866, — conceding  it  to  be  still 
in  force, — providing  that  the  prevailing  party  in  litigated  cases  in 
the  city  and  county  of  San  Francisco  shall  be  entitled  as  costs  to 
a  percentage  of  five  per  cent  on  the  amount  recovered,  applies  to 
an  action  to  foreclose  a  lien  on  personal  property,  in  which  judg- 
ment is  entered  in  favor  of  the  plaintiff  on  a  demurrer  to  the  com- 
plaint. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing to  retax  costs. 

The  action  was  brought  to  foreclose  a  lien  on  a  prom- 
issory note.  The  defendants  demurred  to  the  complaint, 
and  their  demurrer  being  overruled,  final  judgment  was 
rendered  in  favor  of  the  plaintiff  for  $7,053.61,  and  for 
the  sale  of  the  note  and  the  application  of  the  proceeds 
jn  payment  thereof.  The  plaintiff  filed  a  cost-bill,  one 
of  the  items  of  which  was  as  follows :  "  Percentage  allowed 
by  law  on  judgment  of  $7,053.61,  $100."  The  defend- 
ants thereupon  moved  to  have  the  cost-bill  taxed,  and  to 
strike  therefrom  the  item  of  one  hundred  dollars,  on  the 
grounds,  — 1.  That  the  action  was  brought  to  foreclose  a 
lien,  and  was  not  an  action  wherein  percentage  is  allowed 
by  law;  and  2.  That  no  issue  of  fact  was  raised  in  the 
action,  and  that  the  same  was  not  a  litigated  case.  The 
court  denied  the  motion.  Section  6  of  the  act  of  Febru- 
ary 9,  1866,  regulating  fees  in  the  city  and  county  of 
San  Francisco,  provides  "  that  the  prevailing  party  shall 
be  allowed  five  per  cent  on  the  amount  recovered,  to- 
gether with  any  sum  by  him  so  paid  in  a  cause  as  costs 
and  disbursements,  to  be  included  in  the  judgment 
a^'^jainst  the  adverse  party;  provided,  said  five  per  cent 
Aall  be  allowed  only  in  litigated  cases;  and  provided 
Jurther,  that  said  percentage  shall  not  be  allowed  to  cx- 


Digitized  byVjOOQlC 


March,  1887.]  Ex  parte  Fiske. 125 

ceed  the  sum  of  one  hundred  dollars  on  any  one  judg- 
ment."    The  further  facts  are  stated  in  the  opinion. 

William  &  George  Leviston,  for  Appellants. 

/.  T.  Fleming,  and  A.  Packard,  for  Respondents. 

The  Court.  —  The  complaint  is  sufficient.  The  case 
was  litigated  on  demurrer,  and  the  sixth  section  of  the 
statute  of  February  9,  1866  (Stats.  1865-66,  p.  68),  ap- 
plies to  it.  We  think  it  proper  to  say  that  it  was  con- 
ceded on  the  argument  by  both  parties  that  the  statute 
above  referred  to  is  still  in  force.  We  decide  the  case 
on  this  concession,  and  hold  nothing  as  to  whether  the 
statute  is  in  force  or  not. 

Judgment  and  order  affirmed. 


[So.  20287.    DqMkrtment  Two.—March  7,  1887.] 

Ex  PARTE  H.  G.  FISKE,  on  Habeas  Corpus. 

MUNICIPAI.  COBPOBATION — FiBE  LIMITS — ^REGULATION  OF  WoODEN  BUILD- 
INGS— CoNSTiTLTiONAL  Law. — An  ordinance  of  the  city  and  county 
of  San  Francisco  prohibiting  the  alteration  or  repair  of  any  wooden 
building  within  certain  designated  fire  limits,  without  permission 
in  writing  signed  by  a  majority  of  the  firewardens,  and  approved 
by  a  majority  of  the  committee  on  fire  department  and  the  mayor, 
is  not  in  violation  of  the  fourteenth  amendment  of  the  constitution 
of  the  United  States.  Such  an  ordinance  is  not  unreasonable,  op- 
pressive, nor  special  in  its  operation;  nor  is  it  an  unwarrantable 
delegation  of  power  to  the  officers  named  therein;  nor  does  it  deny 
to  the  owner  of  such  building  the  equal  protection  of  the  law,  noV 
deprive  him  of  liberty  or  property  without  due  process  of  law. 

Id. — Publication  of  Okdinanck — Iittebvenino  Sunday. — ^A  provision 
requiring  a  municipal  ordinance  to  be  published  for  five  successive 
days  in  a  daily  newspaper  is  complied  with  by  such  publication  fo; 
five  successive  week  days,  although  a  Sunday  intervened  on  which 
there  was  no  issue  of  the  paper. 

Application  for  a  writ  of  habeas  corpus.     The  facts  are 
stated  in  the  opinion  of  the  court. 
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Tilden  &  Tilden,  for  Petitioner. 

Davis  Louderback,  for  Respondent. 

McFarland,  J.  —  The  petitioner  was  convicted  in  the 
proper  court  of  a  violation  of  section  40  of  an  ordinance 
of  the  city  and  county  of  San  Francisco,  entitled  "  To  de- 
fine the  fire  limits  of  the  city  and  county  of  San  Fran- 
cisco, and  making  regulations  concerning  the  erection 
and  use  of  buildings  in  said  city  and  county."  He  was 
sentenced  to  pay  a  fine  of  $250,  and  in  default  of  pay- 
ment, to  be  imprisoned  in  the  county  jail  at  the  rate  of 
one  day  for  each  one  dollar  of  the  fine.  Not  having  paid 
the  fine,  he  is  in  the  custody  of  the  chief  of  police  of 
said  city  and  county.  Said  section  40  is  as  follows :  "  No 
wooden  building  within  the  fire  limits  shall  be  altered, 
changed,  or  repaired  without  permission  in  writing  signed 
by  a  majority  of  the  firewardens,  approved  by  a  major- 
ity of  the  committee  on  fire  department  and  the  mayor, 
which  permit  shall  fully  express  the  alterations,  changes, 
or  repairs  allowed,  a  copy  of  which  shall  be  filed  by  the 
grantee,"  etc.  Other  parts  of  the  ordinance  describe  the 
fire  limits ;  and  the  acts  of  petitioner  for  which  he  was  con- 
victed were  done  within  them. 

The  grounds  relied  on  by  petitioner  for  his  discharge 
which  we  deem  it  proper  particularly  to  notice  are,  that 
the  attempted  enactment  of  said  section  40  was  beyond  the 
legislative  power  of  the  municipal  government,  or  of  the 
state;  that  said  section  40  is  unreasonable,  oppressive, 
and  not  general  in  its  operation;  that  it  is  an  unwarrant- 
able delegation  of  power  to  the  officers  named  therein; 
that  it  attempts  to  grant  to  said  officers  absolute  power, 
which  may  be  used  arbitrarily  to  the  advantage  of  favor- 
ites, and  to  the  prejudice  of  others;  that  it  denies  to 
petitioner  the  equal  protection  of  the  law;  and  deprives 
him  of  liberty  and  property  without  due  process  of  law, 
in  violation  of  the  fourteenth  amendment  of  the  federal 
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constitution;  and  that  for  these  reasons,  expressed  in  vari- 
ous forms,  tiie  said  section  is  invalid  and  void. 

It  is,  no  doubt,  difficult  to  keep  always  in  view  the 
precise  line  which  definitely  bounds  the  proper  exercise 
of  what  is  called  the  police  power  of  a  state,  and  separates 
it  from  an  improper  infringement  upon  the  constitu- 
tional rights  of  individuals;  but  it  is  often  not  difficult 
to  see  whether  a  particular  exercise  of  that  power  is  on 
the  right  or  wrong  side  of  that  line.  And  it  has  become 
the  settled  law  that  a  state,  —  and  under  our  system  a  munic- 
ipality of  the  state,  —  in  order  to  protect  the  prop- 
erty of  all  its  citizens  from  the  ravages  of  fire,  may  estab- 
lish fire  limits,  and  regulate  or  prevent  the  use  of  wooden 
buildings  within  such  limits;  and  that,  although  this 
may  disturb  the  enjoyment  of  the  rights  of  an  individual, 
he  is,  in  contemplation  of  law,  compensated  by  sharing 
the  general  benefits  derived  from  it.  (Tiedeman  on 
Limitation  of  Police  Power,  sec.  122  e,  and  cases  cited.) 
There  would  therefore  be  no  doubt  as  to  the  validity  of 
the  section  of  the  ordinance  under  review  if  it  were  not 
for  the  provision  that  certain  officers  may  grant  permis- 
sions to  make  repairs.  It  is  clear,  however,  that  a  literal 
compliance  with  a  regulation  prohibiting  the  repairing 
of  a  wooden  building  might  work,  in  some  instances, 
useless  hardships.  The  repair  of  a  leaking  roof  or 
broken  window  would  be  necessary  to  the  comfort  and 
health  of  a  family,  w-ithout  enhancing  the  danger  which 
the  framers  of  the  ordinance  sought  to  provide  against; 
and  repairs  of  a  more  extensive  character  might  be  made 
to  particular  houses,  standing  in  particular  localities, 
without  increasing  the  fire  risks.  And  it  is  equally  clear 
that  no  general  rule  could  be  established  beforehand  that 
would  meet  the  emergencies  of  individual  cases.  There- 
fore the  power  to  give  relief  in  particular  instances  is 
conferred  on  certain  officers;  and  it  is  not  to  be  pre- 
sumed that  they  will  exercise  it  wantonly,  or  for  pur- 
poses of  profit  or  oppression.     Neither  is  the  granting  of 


Digitized  byVjOOQlC 


128  Ex    PARTE   FiSKE.  [Sup.  Ct 

permissions  in  particular  instances  to  be  considered  as 
the  taking  away  of  any  rights  from  those  to  whom  such 
permissions  are  not  given.  The  latter  would  be  in  no 
better  position  if  such  permissions  were  given  to  none,  or 
if  there  was  no  power  to  give  them  at  all. 

It  is  difficult  to  determine,  in  many  cases,  whether  or 
not  there  has  been  an  unwarranted  delegation  of  powers 
by  the  legislative  bodies  of  municipal  governments.  But 
powers  similar  in  character  to  those  conferred  upon  the 
officers  named  in  the  section  of  the  ordinance  under  dis- 
cussion have  been  so  often  upheld  that  their  validity 
seems  to  be  established.  (Cases  in  point  decided  by  this 
court  are  Ex  parte  Moynier,  65  Cal.  33 ;  Ex  parte  CasineUo, 
62  Cal.  638;  Ex  parte  Fra:ser,  54  Cal.  94;  and  in  other 
states,  Vanderbilt  v.  Adams,  7  Cow.  351;  In  re  Nightin- 
gale, 11  Pick.  168;  W kitten  v.  Mayor  of  Covington,  43  Ga. 
421.) 

In  Barbier  v.  Connolly,  113  U.  S.  27,  the  Supreme 
Court  of  the  United  States  held  that  an  ordinance  of  the 
city  and  county  of  San  Francisco  providing  that  no  per- 
son should  carry  on  the  business  of  a  public  laundry 
within  certain  limits  without  a  certificate  of  the  health 
officer,  and  another  certificate  of  the  board  of  firewar- 
dens, was  valid,  and  not  in  violation  of  the  fourteenth 
amendment  of  the  federal  constitution.  The  same  thing 
was  held  by  that  court  in  the  case  of  Soon  Hing  v.  Crow- 
ley, 113  U.  S.  703.  We  see  no  difference,  in  principle, 
between  those  cases  and  the  one  at  bar. 

It  is  true,  that,  at  first  glance,  a  somewhat  different 
doctrine  seems  to  have  been  stated  in  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356.  A  correct  understanding,  however, 
of  the  extent  to  which  that  case  goes,  can  be  had  only  by 
considering  that  the  proof,  which  the  court  looked  into, 
showed  that  the  ordinance  there  under  review  was  so 
administered  as  to  exclude  the  subjects  of  the  emperor 
of  China,  and  none  others,  from  the  business  of  keeping  a 
laundry.     The  court,   after   alluding  to  our  treaty   with 
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China,  says :  "  In  the  present  cases  we  are  not  obliged  to 
reason  from  the  probable  to  the  actual,  and  pass  upon  the 
validity  of  the  ordinances  complained  of  as  tried  merely 
by  the  opportunities  which  their  terms  afford  of  unequal 
and  unjust  discrimination  in  their  administration;  for 
the  cases  present  the  ordinances  in  actual  operation,  and 
the  facts  shown  establish  an  administration  directed  so 
exclusively  against  a  particular  class  of  persons  as  to  war- 
rant and  require  the  conclusion  that,  whatever  may  have 
been  the  intent  of  the  ordinances  as  adopted,  they  are 
applied  by  the  public  authorities  charged  with  their 
administration,  and  thus  representing  the  state  herself, 
with  a  mind  so  unequal  and  oppressive  as  to  amount  to 
a  practical  denial  by  the  state  of  that  equal  protection  of 
the  laws  which  is  secured  to  the  petitioners,  as  to  all 
other  persons,  by  the  broad  and  benign  provisions  of  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States.  Though  the  law  itself  be  fair  on  its  face,  and 
impartial  in  appearance,  yet,  if  it  is  applied  and  adminis- 
tered by  public  authority  with  an  evil  eye  and  an  unequal 
hand,  so  as  practically  to  make  unjust  and  illegal  dis- 
criminations between  persons  in  similar  circumstances 
material  to  their  rights,  the  denial  of  equal  justice  is  still 
within  the  prohibition  of  the  constitution."  After  allud- 
ing to  the  proof  that  the  petitioners  and  two  hundred 
other  Chinamen  were  refused  permission  to  carry  on  the 
business,  while  such  permission  was  given  to  a  large 
number  of  persons  not  Chinamen,  the  court  says  fur- 
ther :  "  The  fact  of  this  discrimination  is  admitted.  No 
reason  for  it  is  shown,  and  the  conclusion  cannot  be  re- 
sisted that  no  reason  for  it  exists  except  hostility  to  the 
race  and  nationality  to  which  the  petitioners  belong,  and 
which,  in  the  eye  of  the  law,  is  not  justified.  The  dis- 
crimination is  therefore  illegal;  and  the  public  administra- 
tion which  enforces  it  is  a  denial  of  the  equal  protection 
of  the  laws,  and  a  violation  of  the  fourteenth  amendment 
of  the  constitution." 

T.YTTT       OAL.— 9 
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It  is  evident  from  this  language  that  the  decision 
rested  mainly  upon  the  admitted  discrimination  against 
a  class  of  persons  in  the  public  administration  of  the  ordi- 
nance. Indeed,  the  admitted  facts,  which  the  court  con- 
sidered, showed  that  the  intent  of  the  ordinance  was  to 
exclude  Chinamen  from  a  business  which  should  be  open 
to  all  other  persons,  as  clearly  as  if  that  intent  had  been 
boldly  written  on  its  face.  The  decision,  therefore,  as  an 
authority,  goes  no  further  than  to  hold  that,  under  a 
state  of  facts  similar  in  character  to  the  facts  of  that  case, 
an  ordinance  similar  in  character  to  the  one  there  passed 
upon  would  be  invalid.  But  there  are  no  such  facts  in 
the  case  at  bar.  There  is  no  evidence  here  that  peti- 
tioner asked  for  permission  to  repair,  or  that  such  per- 
mission had  been  given  to  others.  Neither  the  face  of 
the  ordinance,  nor  its  administration,  shows  any  intent 
to  discriminate  against  a  class  of  persons,  or  against  any 
person.  To  hold  the  ordinance  invalid,  we  would  have 
"  to  reason  from  the  probable  to  the  actual."  And  there 
is  no  more  reason  to  presume  that  the  officers  named  in 
the  ordinance  would  unjustly  discriminate  for  or  against 
classes  or  individuals  than  there  is  to  presume  that  a  har- 
bor-master would  abuse  the  power  to  station  vessels  at 
a  wharf,  or  a  police  officer  the  power  to  station  carriages 
at  theaters,  or  during  public  processions.  Our  opinion, 
therefore,  is,  that  the  ordinance  in  question  is  not  invalid 
for  any  of  the  reasons  above  noticed. 

The  objections  of  petitioner  to  the  sufficiency  of  the  com- 
plaint are  not  tenable, —  at  least,  in  the  proceeding  of 
habeas  corpus. 

We  see  no  force  in  the  objection  that  the  ordinance  was 
not  published  according  to  law,  A  provision  requiring 
a  publication  for  five  successive  days  in  a  daily  newspaper 
is  complied  with  by  such  publication  for  five  successive 
week-days,  although  a  Sunday  intervened,  on  which  there 
was  no  issue  of  the  paper. 
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There  are  no  other  points  in  the  case  necessary  to  be  no- 
ticed. 

The  prayer  of  the  petition  is  denied,  and  the  petitioner 
remanded  to  the  custody  of  the  chief  of  police. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  11294.     In  Bank.— March   16,  1887.] 

In  the  Matter  of  the  Estate  of  JOSEPH  KILE, 
Deceased.  ELLEN  KILE,  Appellant,  v.  R.  E.  WIL- 
HOIT  ET  al..  Respondents. 

Estate  op  Decedent — Probate  op  Wtll — Contest — Objections  Lim- 
ited TO  Wbitten  Grounds  op  Opposition. — On  a  contest  to  the 
probate  of  a  will,  the  right  of  the  contestant  to  object  to  the  pro- 
bate is  limited  to  such  matters  as  are  presented  in  the  written 
grounds  of  opposition. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  admitting  a  will  to  probate. 

On  the  trial  of  the  contest  in  question,  the  appellant 
verbally  objected  to  the  probate  of  the  will  on  the 
ground  that  the  evidence  failed  to  show  its  due  execu- 
tion and  attestation.  The  court  in  the  certificate  of  the 
proof  of  the  will  found  that  it  had  been  duly  executed 
and  attested,  and  that  the  testator,  at  the  time  of  execu- 
tion, was  of  sound  and  disposing  mind,  and  not  acting 
under  duress,  menace,  fraud,  or  undue  influence,  and  was 
not  in  any  respect  incompetent  to  devise  and  bequeath  his 
estate.  The  further  facts  are  stated  in  the  opinion  of  the 
court. 

Carter,  Smith  &  Kiniston,  and  D.  S.  Terry,  for  Appel- 
lant. 

The  admission  of  the  will  to  probate  without  proof  of 
its  due  execution  and  attestation  was  error.  (Civ.  Code, 
sec.  1276,  sub.  4;  Code  Civ.  Proc,  sees.  1308,  1317;  Es- 
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tate  of  Cartery,  56  Cal.  470 ;  Delaiield  v.  Parish,  25  N.  Y. 
34;  Brazley  v.  Benson,  40  Tex.  416.) 

Aug.  Muenter,  W.  L.  Dudley,  and  W.  S.  Buckley,  for 
Respondents. 

The  appellant,  having  opposed  the  probate  upon  the 
sole  ground  of  incompetency  of  the  testator  to  make  a 
will,  cannot  question  the  findings  or  certificate  of  the 
court  as  to  the  due  execution  and  attestation  of  the  will, 
as  no  issue  of  that  kind  was  raised  by  the  opposition. 
(Code  Civ.  Proc,  sees.  1312,  1314;  Estate  of  Cartery,  56 
Cal.  470;  Estate  of  Gharky,  57  Cal.  279.) 

McFarland,  J. —  This  is  an  appeal  from  an  order  of 
the  Superior  Court  admitting  a  will  to  probate.  Coun- 
sel for  appellant  elaborately  argues  questions  relating  to 
the  due  execution  and  attestation  of  the  will,  but  the 
only  written  ground  of  opposition  to  the  probate  thereof 
taken  by  appellant  —  as  provided  by  section  1312  of 
the  Code  of  Civil  Procedure  —  was  the  incompetency  of 
the  decedent  to  make  a  will.  She  divides  her  alleged 
grounds  into  three  distinct  paragraphs,  but  they  all 
three  together  mean  only  this:  that  at  the  time  the  will 
was  made  the  deceased  was  not  of  sound  and  disposing 
mind  and  memory.  The  issue  thus  raised  was  presented 
to  a  jury  in  the  form  of  the  following  question :  "  Was 
the  testator,  Joseph  Kile,  on  the  fourth  day  of  April, 
1883,  and  at  the  time  of  the  execution  of  the  will  in  con- 
test, of  sound  and  disposing  mind?"  And  the  jury,  after 
hearing  a  great  deal  of  evidence,  returned  an  affirmative 
answer  to  the  question.  There  was  a  substantial  and 
very  marked  conflict  in  the  evidence  as  to  the  point  of 
decedent's  mental  condition  at  the  time  the  will  was 
made;  and  we  would  not  be  at  all  warranted  in  holding 
that  it  did  not  support  the  verdict.  This  view  disposes 
of  the  case;  for  appellant  can  be  heard  only  as  to  those 
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matters  which  she  presents  in  her  written  grounds  of  oppo- 
sition. 
Judgment  and  order  affirmed. 

Sharpstein,  J.,  McKiNSTRY,  J.,  and  Paterson,  J.,  con- 
curred. 

Thornton,  J.,  concurring. —  I  concur  in  the  judgment 
The  evidence  as  to  the  sound  and  disposing  mind  and 

memory  of  the  testator  is  conflicting,  and  the  order  should 

not  be  reversed  on  that  ground. 

Conceding,  but  not  deciding,  that  the  testimony  on  the 

other  points  argued  is  properly  before  us,  I  am  of  opinion 

that,  as  to  those  points,  the  statute  as  regards  execution 

of  the  will  has  been  complied  with. 

Temple,  J.,  dissented. 


[No.  9743.     In   Bank.— March   16,    1887.] 

BERNARD     CANNON,     Appellant,     v.     THOMAS 
HANDLEY  et  al.,  Respondents. 

Deed— EscBow — Delivesy. — ^A  deed  delivered  to  a  third  person  to  be 
held  by  him  until  the  performance  of  a  specified  condition,  and 
then  to  be  delivered  to  the  grantee,  is  an  escrow. 

Id. — Gbantob  cannot  Revoke — Performance  of  Condition. — ^A  deed 
delivered  as  an  escrow  cannot  be  revoked  by  the  grantor,  but  will 
take  effect  upon  the  performance  of  the  condition  on  which  it  was 
delivered.  Upon  such  performance,  the  depositary  becomes  the 
custodian  of  the  grantee,  holding  the  deed  for  him,  and  his  pos- 
session as  custodian  is  the  possession  of  the  grantee. 

In. — Contract  fob  Sale  of  Land— Time  of  Payment — ^Tende^. — On 
the  8th  of  December,  1883,  the  plaintiff  and  certain  of  the  de- 
fendants entered  into  a  contract  for  the  sale  of  the  land  in  con- 
troversy. In  pursuance  of  the  contract,  the  defendants  executed  a 
deed  of  the  land  to  the  plaintiff,  and  deposited  the  same  with  a 
third  person,  to  be  by  him  delivered  to  the  plaintiff  upon  the  pay- 
ment of  the  purchase  price.  No  time  for  the  payment  was  fixed 
by  the  contract.  The  plaintiff  immediately  took  possession  of  the 
property,  by  direction  of  the  grantors,  and  on  the  11th  of  Decem- 
ber, 1883,  tendered  the  purchase  price  to  the  custodian  of  the  deed. 
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Beld^  that  the  deed  was  an  escrow,  and  that  the  tender  of  the  pur- 
chase price  was  made  within  a  reasonable  time,  and  was  sufficient 
without  being  kept  good. 

Id. — Subsequent  Purchaser  with  Notice — Trust — Legal  Title. — 
i\  subsequent  purchaser  from  the  grantors  with  notice  of  the  prior 
deed  is  bound  by  all  the  equities  of  the  plaintiff,  and  holds  the 
legal  title  in  trust  for  him. 

Id. — Statute  of  Frauds. — An  oral  contract  for  the  sale  of  land,  ac- 
companied by  the  delivery  of  a  deed  therefor  in  escrow,  is  not 
within  the  statute  of  frauds. 

Id. — Authority  of  Depositary  need  not  be  in  Writing. — ^The  au- 
thority of  the  custodian  of  a  deed  to  hold  the  same  as  an  escrow, 
and  to  deliver  it  upon  the  performance  of  a  stipulated  condition, 
need  not  be  in  writing. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  B.  Younger,  and  /.  M,  Lesser,  for  Appellant. 

Burke  &  Hall,  for  Respondents. 

The  Court. —  This  case  comes  before  this  court  upon 
an  agreed  case  under  section  1138,  Code  of  Civil  Proce- 
dure. The  facts  agreed  on  are  as  follows:  On  the  8th  of 
May,  1882,  John  J.  Handley,  Jr.,  and  Catherine  Hand- 
ley  were  the  owners  in  fee-simple  and  in  possession  of  a 
lot  of  land  situate  in  the  city  of  Santa  Cruz,  known  as 
lot  five  (5),  in  block  No.  two  (2),  and  on  that  day  exe- 
cuted a  mortgage  on  the  same,  with  other  property,  to 
the  Santa  Cruz  Bank  of  Savings  and  Loan,  as  security 
for  the  payment  of  the  sum  of  eighteen  hundred  dollars, 
maturing  on  the  eighth  day  of  May,  1885,  with  interest  at 
the  rate  of  ten  per  cent  per  annum.  The  bank  afore- 
said, on  the  fifth  day  of  February,  1883,  for  value  re- 
ceived, assigned  the  note  and  mortgage  to  Elbert  Austin, 
who  on  the  8th  of  December,  1883,  was  the  owner  of  the 

securities  above  mentioned.     On  the day  of  March, 

1883,  John  J.  Handley,  Jr.,  took  out  a  policy  of  insur- 
ance for  three  hundred  dollars  on  one  of  the  buildings- 
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on  the  lot  above  mentioned,  against  loss  or  damage  by 
fire,  payable  to  himself  in  case  of  loss,  and  also  a  policy 
of  insurance  for  eight  hundred  dollars  on  another  of 
the  buildings  on  said  lot,  against  loss  or  damage  by  fire, 
payable  as  the  other  policy.  About  a  fortnight  prior 
to  December  8,  1883,  John  J.  Handley,  Jr.,  proposed  to 
plaintiff's  wife  to  sell  said  lot  for  eleven  hundred  dol- 
lars. Mrs.  Cannon  reported  this  proposal  to  plaintiff, 
who  examined  the  lot,  and  told  his  wife  that  he  would 
purchase  said  lot  of  land  at  that  price,  and  that  she  could 
purchase  it  for  him  at  the  price  above  named.  The  plain- 
tiff is  and  has  been  a  laboring  man  for  years,  and  at  home 
only  nights  and  on  holidays. 

On  the  8th  of  December,  1883,  John  J.  Handley,  Jr., 
and  Catharine  Handley  entered  into  an  oral  agreement 
with  plaintiffs  wife  for  the  sale  and  conveyance  of  said 
lot  of  land;  that  in  this  transaction  of  purchase  plain- 
tiff's wife  was  acting  for  him  (plaintiff),  a  fact  of  which 
said  Handley  was  ignorant  until  the  drawing  of  the 
deed,  when  she  instructed  him  to  make  the  deed  to 
plaintiff  as  grantee  for  the  sum  of  eleven  hundred  dol- 
lars, to  be  paid  to  said  Austin  on  said  mortgage;  that 
Austin  at  the  same  time  agreed  to  release  said  lot  from 
the  lien  of  the  mortgage  on  the  payment  of  eleven  hun- 
dred dollars  on  the  indebtedness  evidenced  by  the  note 
and  mortgage  aforesaid.  In  pursuance  of  the  above 
agreement  of  sale,  John  J.  Handley,  Jr.,  and  Catharine 
Handley,  on  the  8th  of  December,  1883,  signed,  sealed, 
and  duly  acknowledged  a  certain  deed  in  writing  dated 
on  that  day,  purporting  to  grant,  bargain,  sell,  and  con- 
vey such  lot  of  land  to  plaintiff,  the  sum  of  eleven  hun- 
dred dollars  being  therein  stated  as  the  consideration. 
This  deed  was  drawn  for  the  grantors  by  defendant  Cox, 
who  was  then  and  there  paid  therefor  by  them.  This 
deed  was  then  and  there  left  and  deposited  by  the  gran- 
tors with  said  Cox  for  delivery  by  Cox  to  the  grantee 
therein,    upon   the   payment   of   the   said   eleven    hundred 
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dollars  to  Cox  for  said  Austin;  but  no  definite  time  was 
agreed  upon  or  stated  when  the  purchase-money  should 
be  paid  or  the  deed  delivered.  It  was,  however,  known 
and  understood  by  the  parties  that  plaintiff's  wife  had 
$303  on  deposit  in  the  Hibernia  Savings  and  Loan  So- 
ciety in  San  Francisco,  and  that  said  last-named  sum 
would  be  collected  by  the  bank  of  Santa  Cruz  County,  and 
applied  towards  the  payment  of  said  sum ;  that  this  would 
take  several  days,  and  that  plaintiff's  wife  would  deliver 
her  Hibernia  Society's  pass-book  to  the  bank  of  Santa  Cruz 
County  on  December  10,  1883. 

At  the  same  time  that  this  deed  was  deposited  with 
Cox,  said  Austin  signed,  sealed,  and  acknowledged  a  re- 
lease of  this  lot  from  the  lien  of  the  mortgage,  and  deliv- 
ered this  release  to  Cox,  to  be  by  him  delivered  upon  the 
payment  to  him  (Cox)  of  the  said  eleven  hundred  dol- 
lars. At  the  same  time,  John  J.  Handley,  Jr.,  with  the 
consent  of  the  insurance  company,  indorsed  on  each  of 
the  policies  above  mentioned  and  signed  an  assignment 
to  plaintiff  of  all  his  interest  in  said  policies,  and  all  ad- 
vantage to  be  derived  therefrom,  and  then  and  there  de- 
livered the  policies  to  A.  J.  Hines,  to  be  delivered  to  plain- 
tiff at  the  time  of  the  delivery  of  said  deed. 

On  the  morning  of  December  10,  1883,  plaintiff's  wife 
delivered  to  said  bank  of  Santa  Cruz  County  her  pass- 
book of  the  society  above  mentioned,  together  with  an 
order  on  the  society  to  collect  the  sum  of  $303,  and  di- 
rected that  money  to  be  applied  towards  the  payment  of 
said  $1,100,  and  applied  to  said  bank  to  borrow  the  bal- 
ance of  said  $1,100,  but  no  agreement  to  loan  was  made 
by  the  bank.  On  the  morning  of  December  11  1883,  she 
stated  to  Cox  that  she  had  heard  that  the  father  of  John 
J.  Handley,  Jr.,  had  some  claim  to  said  property,  and  in- 
structed Cox  not  to  forward  the  order  and  pass-book  for 
collection  until  she  knew  about  the  title  to  the  lot  pur- 
chased. 

On  the  8th  of  December,  1883,  and  after  the  delivery 
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of  the  deed  to  said  Cox,  the  grantors  in  the  deed  delivered 
the  key  of  the  door  to  the  house  on  the  lot  to  the  plain- 
tiff's wife,  and  told  her  to  take  possession  of  the  premises. 
The  house  was  then  unoccupied.  On  the  evening  of  the 
day  last  named,  plaintiff  was  informed  by  his  wife  what 
had  been  done  in  relation  to  said  premises,  and  he  ap- 
proved of  what  had  been  done,  and  the  key  was  then 
delivered  to  plaintiff  by  his  wife.  On  December  9, 
1883,  plaintiff  unlocked  the  door  of  said  house,  went 
through  it  and  examined  it,  and  again  locked  the  door, 
and  has  ever  since  had  possession  of  the  key.  On  De- 
cember 10,  1883,  plaintiff's  wife,  by  direction  of  plain- 
tiff, placed  a  clock  and  two  chairs  in  the  house,  and  left 
them  there.  On  the  next  day  plaintiff  entered  the  house 
and  barred  all  the  doors  on  the  inside,  except  the  door  to 
which  he  had  the  key,  and  then  locked  the  door  and  re- 
tained the  key  in  his  possession. 

On  the  10th  of  December,  1883,  John  J.  Handley,  Jr., 
and  Catharine  Handley  executed  and  acknowledged  a 
deed  dated  on  that  date,  purporting  to  grant  and  convey 
said  lot  to  defendant  Thomas  Handley,  a  brother  of  John 
J.,  in  consideration  therein  expressed  being  eleven  hun- 
dred dollars.  This  deed  was  drawn  by  said  Cox,  and  was 
delivered  to  defendant  Hanley  on  the  10th  of  Decem- 
ber, 1883,  by  the  grantors,  and  the  above  sum  was  paid 
by  said  Handley  to  the  grantors.  Handley,  Jr.,  then 
paid  this  sum  to  Cox  for  Austin.  Cox  then  delivered 
the  release  above  named  to  said  Handley,  Jr.,  who  imme- 
diately caused  the  same  to  be  recorded  in  the  office  of  the 
county  recorder  of  Santa  Cruz  County.  The  deed  to 
Thomas  Handley  was  on  the  11th  of  December,  1883, 
recorded  in  the  office  of  said  county  recorder.  Defend- 
ant Handley,  prior  to  the  10th  of  December,  1883,  and  to 
the  making,  signing,  execution,  and  delivery  of  the  said 
deed  from  the  Handleys  to  defendant  Handley,  and  to  the 
payment  of  any  of  the  purchase-money  by  him,  had  no- 
tice of  the  entire  transaction  between  plaintiff  and  said 
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Handleys,  but  did  not  then  know  that  the  key  to  one  of 
the  buildings  on  the  lot  had  been  delivered  to  plaintiff's 
wife,  or  that  she  had,  as  stated  above,  put  a  clock  and 
two  chairs  in  said  house.  At  the  time  of  the  execution 
of  the  deed  above  named  to  defendant  Handley,  the  gran- 
tors therein  then  and  there  ordered  and  directed  Cox  not 
to  deliver  the  first-mentioned  deed  to  plaintiff,  and  at  the 
same  time  requested  Cox  to  deliver  that  deed  to  him, 
which  Cox  refused  to  do. 

On  the  11th  of  December,  1883,  Cox  informed  Mrs. 
Cannon  that  the  Handleys  had  executed  to  Thomas 
Handley  a  deed  purporting  to  convey  the  said  lot 
of  land,  and  that  he  had  received  the  money  for  Austin  as 
above  stated.  On  the  12th  of  the  same  month,  plaintiff 
offered  and  tendered  to  Cox  the  sum  of  eleven  hundred 
dollars,  and  demanded  of  him  that  he  deliver  to  plaintiff 
the  deed  above  mentioned  deposited  with  him,  and  Cox 
refused  and  still  refuses  to  deliver  this  deed  to  plaintiff 
or  any  one  for  him,  and  still  retains  it  in  his  possession. 
On  the  night  of  December  14th,  Thomas  Handley 
broke  open  the  door  of  said  house  above  mentioned, 
and  took  forcible  possession  of  the  premises,  and  re- 
moved therefrom  the  clock  and  two  chairs  placed  there 
by  plaintiff,  and  ever  since  has  been  in  possession  of 
said  lot  of  land.  On  the  12th  of  the  same  month,  de- 
fendant Handley  served  on  plaintiff  a  written  notice  that 
plaintiff  deliver  and  surrender  the  possession  of  said  lot  to 
him. 

The  rights  of  the  parties  are  to  be  determined  on  the  above 
state  of  facts. 

It  clearly  appears  that  Cannon  was  a  purchaser  of  the 
lot  in  question  from  the  Handleys,  John  J.,  Jr.,  and  Cath- 
arine, for  the  agreed  price  of  eleven  hundred  dol- 
lars. There  is  no  indefiniteness  in  the  contract.  No 
time  was  fixed  for  the  payment  of  the  money.  The 
money  was  then  to  be  paid  in  a  reasonable  time.  The 
contract  was  entered  into  on  the  8th  of  December,  1883, 
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on  which  day  a  deed  of  conveyance  of  the  lot  sold  was 
drawn  up,  with  the  plaintiff^s  name  inserted  as  grantee, 
as  agreed  on,  and  the  Handleys  as  grantors,  and  depos- 
ited with  defendant  Cox,  to  be  by  him  delivered  to  the 
plaintiff  on  the  payment  to  him  by  plaintiff  of  eleven 
hundred  dollars  for  one  Austin.  Austin  held  a  mortgage 
on  the  lot,  which  he  was  to  release  from  its  lien  on  the  pay- 
ment of  the  sum  aforesaid,  who  on  the  day  of  the  date  of 
the  deed  executed  and  deposited  with  Cox  a  release,  duly 
executed  by  him,  of  the  lot  from  the  lien  above  mentioned, 
to  be  delivered  by  Cox  on  the  payment  to  him  (Cox)  of 
the  sum  above  mentioned.  It  will  be  further  observed 
that  an  assignment  of  the  policies  of  insurance  men- 
tioned in  the  case  was  drawn  up,  signed,  and  delivered 
to  one  Hines,  to  be  delivered  to  plaintiff  at  the  same 
time  that  the  deed  was  delivered  to  him.  Further,  the 
possession  of  the  property  was  delivered  by  the  Hand- 
leys  to  plaintiff,  and  he  actually  took  possesion  of  the 
same  by  direction  of  the  grantors,  and  kept  possession 
of  it  by  taking  possession  of  a  building  on  it,  and  re- 
taining possession  of  the  key  thereof,  which  had  been 
handed  to  him,  through  the  medium  of  his  wife,  by  the 
vendors. 

Here,  then,  was  a  valid  contract,  certain  in  all  its  parts, 
partly  executed  and  performed  by  delivery  of  the  prop- 
erty sold,  and  a  deed  perfect  in  every  respect  exe- 
cuted  by  the  grantors  to  the  vendee,  and  placed  in  the 
hands  of  the  defendant  Cox,  to  be  delivered  by  Cox  to  plain- 
tiff on  the  payment  of  the  purchase-money.  That  plain- 
tiff took  possession,  and  possession  was  delivered  to  him 
by  the  grantors  in  pursuance  of  the  contract,  cannot,  we 
think,  be  doubted.  The  deed  was  delivered  as  an  escrow 
to  Cox,  and  he  so  held  it.  He  was  to  hold  it,  and  de- 
liver it  to  the  vendee  as  soon  as  he  paid  the  purchase- 
money.  The  payment  of  the  purchase-money  was  the 
condition  on  v;hich  the  deed  was  to  be  delivered  by  the 
depositary.      This    makes    the    deed    an    escrow,    which 
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name  is  applied  to  a  deed  or  other  instrument  delivered 
to  a  third  person,  to  be  held  by  him  until  the  perform- 
ance of  a  specified  condition,  and  then  to  be  by  him  de- 
livered to  the  grantee.  (3  Washburn  on  Real  Property, 
6th  ed.,  683;  Abbott's  Law  Dictionary,  tit.  Escrow.) 

We  cannot  concur  in  the  view  that  Cox  was  the  mere 
agent  of  the  vendors,  and  held  the  paper  as  such,  being 
bound  to  deliver  the  paper  to  the  vendors  when  de- 
manded of  him  by  them.  He  was  to  hold  it,  and  deliver 
it  to  the  vendee  when  the  money  was  paid;  and  the 
vendee  was  to  make  payment  to  Cox,  and  not  to  his 
vendors;  and  further,  to  make  payment  to  Cox  for  Aus- 
tin, and  not  for  his  vendors.  Cox  held  the  release  as  an 
escrow,  also  to  be  delivered  to  Cannon  when  the  pur- 
chase-money was  paid  to  Cox.  The  question  is  so  clear 
that  further  discussion  would  darken  instead  of  elucida- 
ting it. 

The  deed  being  then  delivered  as  an  escrow,  it  is  no 
longer  revocable  by  the  vendor,  but  it  will  take  effect  when- 
ever the  condition  has  happened  or  been  complied  with 
on  which  it  is  to  be  delivered.  (Millet t  v.  Parker,  2  Met. 
(Ky.)  608,  616.)  In  this  case  the  court  said  of  a  deed 
delivered  as  an  escrow :  "  It  cannot  be  revoked  by 
the  party  who  makes  it,  and  he  in  whose  favor  it 
is  made  is  entitled  to  it  whenever  the  condition  is 
complied  with  by  which  it  becomes  absolute."  In 
Shirley  v.  Ayers,  14  Ohio,  308,  it  was  held  that  the 
depositary  of  an  escrow  was  as  much  the  agent  of 
the  grantee  as  of  the  grantor.  The  court  said :  "  He 
is  as  much  bound  to  deliver  the  deed,  on  performance  of 
the  condition,  as  he  is  to  withhold  it  until  such  per- 
formance." From  this  it  would  clearly  follow  that  the 
grantor  cannot  recall  the  deed  after  the  delivery  as  an 
escrow;  and  when  the  condition  is  complied  with  by  the 
grantee,  he  is  absolutely  entitled  to  it.  The  Ohio  Su- 
preme Court  in  the  case  of  Shirley  v.  Ayers,  above  cited, 
held  that,  inasmuch  as  the  depositary  of  the  escrow  was 
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the  agent  of  the  grantee  as  well  as  grantor,  the  deed 
takes  effect  the  moment  the  condition  is  performed, 
without  any  formal  delivery  into  the  hands  of  the 
grantee.  In  other  words,  it  may  be  said,  when  the  con- 
dition is  performed,  the  depositary  becomes  the  custo- 
dian of  the  grantee,  holding  the  deed  for  him,  and  this 
possession  as  such  custodian  is  the  possession  of  the  grantee. 
We  think  this  rule  is  based  on  sound  principles,  and  should 
be  upheld. 

The  order  by  the  vendors  (the  Handleys)  to  Cox,  on 
the  10th  of  December,  not  to  deliver  the  deed  to  Can- 
non, had  no  effect  to  alter  the  relation  of  the  parties. 
The  vendors  had  no  right  to  revoke  the  deed,  or  take  it 
from  the  possession  of  Cox.  The  offer  by  Cannon  on 
the  11th  of  December,  to  pay  the  eleven  hundred  dollars 
to  Cox,  and  his  refusal  to  deliver  the  deed,  was  an  offer 
of  compliance  with  the  condition  on  which  the  deed  was 
to  be  delivered.  The  plaintiff  then  became  entitled  to 
it.  Cox  then  had  it,  and  as  between  them,  would  still 
hold  it  for  the  plaintiff,  on  payment  of  the  money.  The 
offer  and  tender  of  the  money  was  within  a  reasonable 
time.  The  contract  was  made  on  the  8th  of  December, 
1883,  and  the  money  was  offered  and  tendered  on  the 
twelfth  day  of  the  same  month.  No  stress  is  to  be  laid 
on  the  fact  that  it  was  known  to  and  understood  by  the 
parties  that  plaintiff's  wife  had  $303  deposited  in  the 
Hibernia  Savings  and  Loan  Society,  which  would  be  col- 
lected by  the  bank  of  Santa  Cruz  County,  and  applied 
pro  tanto  to  the  payment  of  the  purchase-money,  any 
further  than  it  bears  on  the  question  of  time  within 
which  the  money  was  to  be  paid  by  plaintiff.  Plaintiff 
was  not  bound  to  use  this  specific  fund  so  deposited  with 
the  society.  Payment  could  be  made  with  any  other 
money.  All  that  was  required  was  payment  of  the 
eleven  hundred  dollars.  This  sum  of  money  was  actu- 
ally offered  and  tendered  by  plaintiff  to  Cox,  as  above 
stated.     The  fact  that  the  wife  of  plaintiff,  on  hearing  that 
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the  father  of  John  Handley,  Jr.,  had  some  claim  to  the 
lot  sold,  instructed  Cox,  on  the  11th  of  December,  1883, 
not  to  forward  her  order  and  pass-book  for  collection 
until  she  knew  about  the  title  to  the  lot  purchased,  inter- 
poses no  obstacle  to  plaintiff's  recovery  here,  as  he  actu- 
ally did  offer  to  pay  and  tendered  the  money  in  payment, 
on  the  twelfth  day  of  December,  within  a  reasonable  time. 
The  tender  was  made  with  promptitude. 

Nor  was  it  necessary  to  keep  the  tender  good.  (  Wash- 
burn V.  Dezvey,  17  Vt.  92 ;  McDaneld  v.  Kimbrell,  3  Iowa, 
335;  White  v.  Dobson,  17  Gratt.  262.)  The  money  was 
to  be  paid  when  the  deed  was  delivered.  It  would  be  un- 
just to  require  the  plaintiff  to  keep  the  tender  good, 
which  is  usually  done  by  paying  the  money  into  courts 
when  the  deed  is  withheld  from  him,  and  when,  as  in 
this  case,  he  is  by  violence  deforced  from  the  possession  of 
the  lot  sold  to  him.  Under  proper  circumstances  he  may 
be  required  to  pay  interest  on  the  money. 

Thomas  Handley,  defendant,  with  full  notice  of  all 
the  facts  of  the  sale  and  purchase  by  Cannon,  as  above 
stated,  on  the  10th  of  December,  1883,  bought  the  land 
of  the  vendors  of  plaintiff,  received  from  them  a  deed 
conveying  the  lot  in  controversy,  and  paid  one  thousand 
one  hundred  dollars  to  Cox  for  Austin;  then  received 
from  Cox  the  release  above  mentioned,  which  he  caused 
to  be  recorded  on  the  eleventh  of  the  same  month.  On 
the  twelfth  of  the  same  month,  defendant  Handley  served 
on  plaintiff  a  written  notice  that  plaintiff  deliver  and  sur- 
render possession  of  said  lot  to  him,  and  in  the  darkness 
of  the  night  of  the  14th  of  December  be  broke  open  the 
door  of  the  house  on  the  lot,  made  a  forcible  entry  on 
the  plaintiff's  possession,  and  took  possession  of  the 
premises,  and  ever  since  has  been  in  possession  of  the 
land. 

The  circumstances  having  greatly  changed  since  the 
contract  was  entered  into,  and  Cox  having  received  the 
money   for  Austin,   and   delivered  the   release  to  defend- 
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ant  Handley,  it  may  be  that  the  plaintiff  was  in  doubt 
to  whom  the  money  was  to  be  paid,  and  therefore  did 
not  offer  to  pay  to  any  one  since  the  tender  to  Cox.  As 
Handley  (defendant)  is  a  purchaser  with  notice,  he  is 
bound  by  all  the  equities  of  the  plaintiff;  and  conceding 
the  legal  title  remained  in  the  vendors  until  the  deed 
was  actually  delivered  by  Cox,  and  that  it  passed  to  the 
defendant  by  the  deed  executed  to  him,  he  (defendant 
Handley)  holds  it  for  the  plaintiff,  and  is  bound  to  con- 
vey to  him.  We  are  of  opinion  that  defendant  Handley 
holds  the  legal  title  in  trust  for  the  plaintiff,  to  be  con- 
veyed to  him  as  hereinafter  directed. 

The  plaintiff  would  have  a  right  to  be  restored  to  the 
possession  which  was  taken  from  him  by  force  by  Thomas 
Handley,  and  defendant  must  be  directed  to  surrender 
possession  to  the  plaintiff.  The  plaintiff  will  also  be 
entitled  to  have  an  account  from  Handley,  defendant,  of 
the  value  of  the  use  and  occupation  while  he  has  been 
in  possession  of  the  land,  and  plaintiff  must  pay  inter- 
est on  eleven  hundred  dollars,  the  purchase-money,  at 
the  rate  of  seven  per  cent  per  annum,  from  the 
12th  of  December,  1883,  until  paid;  or,  at  plaintiff's  op- 
tion the  interest  on  the  purchase-money  may  be  regarded 
as  liquidating  the  value  of  the  use  due  by  defendant, 
and  no  account  need  then  be  taken.  The  plaintiff 
will  pay  the  purchase-money  into  court  for  defendant 
Handley,  as  he  has  become  the  purchaser  from  the 
vendors  of  plaintiff  of  the  lot  in  suit,  and  the  court  will 
direct  it  to  be  paid  to  defendant  above  named.  There 
is  in  the  agreed  statement  of  facts  a  provision  in  these 
words : — 

"  It  is  expressly  agreed  by  the  parties  hereto  that  the 
facts  herein  admitted  are  to  be  taken  by  the  court  sub- 
ject to  all  legal  objections  to  their  competency,  relevancy, 
and  admissibility,  where  the  nature  of  the  evidence  neces- 
sary to  establish  said  facts  is  apparent  on  the  face  of  said 
statement,   and  the   same   shall   b?  admitted   or  excluded. 
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in  whole  or  part,  as  the  court  may  determine,  after  hearing 
objections  thereto." 

This  would  seem  to  be  a  provision  outside  of  the  stat- 
ute. The  statute  (Code  Civ.  Proc.,  sec.  1138)  permits 
the  parties  to  agree  upon  a  case  containing  the  facts 
upon  which  the  controversy  depends,  "  and  present  a 
submission  of  the  same  to  any  court  which  would  have 
jurisdiction  if  an  action  had  been  brought.  .  .  .  The 
court  must  thereupon  [i.  e.,  the  case  agreed]  hear  and 
determine  the  case,  and  render  judgment  thereon  as  if 
an  action  were  depending."  The  parties  must  agree  on 
the  facts,  and  such  agreed  facts  are  the  facts  on  which 
the  case  is  to  be  determined.  It  might  well  be  doubted 
whether  the  court  on  an  agreed  statement,  with  such  a 
provision  in  it  as  the  one  above  quoted,  should  not  re- 
fuse to  hear  the  case  at  all,  or,  if  hearing  it,  disregard  the 
provision. 

But  waiving  this,  we  proceed  to  determine  the  ques- 
tion. It  is  said  the  contract  was  oral,  and  should  not  be 
enforced.  But  the  deed  is  a  note  or  memorandum  in 
writing  of  the  contract,  and  subscribed  by  the  party 
charged,  and  this  satisfies  the  statute.  (Code  Civ.  Proc, 
sec.  1973 ;  Civ.  Code,  sec.  1624,  subd.  6.)  Here  it  is  signed 
by  the  party  to  be  charged,  and  there  is  mutuality. 
{Worrall  v.  Munn,  5  N.  Y.  229 ;  Rutenberg  v.  Main,  47  Cal. 
213.)  In  Cogger  v.  Lansing,  47  Barb.  421,  the  question 
is  decided,  and  properly  decided,  that  the  deed  is  sufficient 
evidence  to  take  the  case  out  of  the  statute  of  frauds.  So 
held  under  the  statute  of  New  York,  which  is  substantially 
the  same  as  that  in  force  in  this  state. 

But  it  is  said  there  was  nothing  in  writing  authorizing 
Cox  to  hold  or  deliver  the  deed.  There  is  nothing  in 
the  statute  which  requires  this  to  be  in  writing.  The 
statute  only  requires  a  note  or  memorandum  in  writing 
as  evidence  of  the  contract.  Nothing  in  it  has  reference 
to  any  arrangement  for  the  delivery  of  the  deed  in  es- 
crow, or  its  subsequent  delivery  by  the  party  so  holding 
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it  to  the  grantee.  The  contract  is  fully  provided  herein  by 
writing. 

It  cannot  elude  observation  that  the  efforts  made  by 
the  Handley  vendors,  and  defendant  Handley,  to  deprive 
the  plaintiff  of  the  benefit  of  his  purchase  were  made 
with  an  alacrity  which,  though  astonishing,  was  not  com- 
mendable. The  contract  with  plaintiff  was  made  on 
the  8th  of  the  current  month,  the  delivery  in  escrow, 
and  the  delivery  of  possession  to  plaintiff,  were  made  on 
the  same  day,  and  plaintiff  took  possession  on  the  10th, 
and  the  tender  of  payment  was  made  on  the  12th.  Still 
the  same  vendors  executed  a  deed  to  defendant  Handley 
as  purchaser  with  notice,  and  therefore  a  confederate 
with  them  in  the  object  intended,  on  the  10th  of  the  same 
month,  and  this  last  purchaser  paid  the  purchase-money, 
recorded  his  deed,  and  took  possession  by  violence 
on  the  14th.  This  activity  was  worthy  of  a  better 
cause,  and  if  exhibited  in  behalf  of  right,  would  be  a 
vigilance  which  the  law  would  aid.  But  activity  to  de- 
feat a  right  cannot  command  action  in  its  favor.  The 
plaintiff  is  entitled  to  recover  of  defendant  Handley  his 
costs  on  appeal. 

The  judgment  must  be  reversed,  and  cause  remanded, 
with  directions  to  the  court  to  enter  judgment  in  accord- 
ance with  this  opinion,  with  the  provision  inserted  in  the 
judgment  that  if  the  plaintiff  does  not  pay  the  purchase- 
money  (eleven  hundred  dollars)  within  twenty  days  af- 
ter the  entry  of  the  judgment  in  the  court  below,  that 
plaintiff  shall  take  nothing  under  the  judgment  except  his 
costs  on  appeal. 

So  ordered. 

UEZn.    OAL. — 10 
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[No.    11316.     In   Bank.— March    16,    1887.] 

JAMES  GAFNEY,  Respondent,  v.  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  Appellant. 

Street  Assessment — San  Francisco — Act  of  April  4,  1870 — Acmov 

BY  Ck)NTRACTOR — JUDGMENT  DETERMINING  INVALIDITY  OF  ASSESS- 
MENT.— Under  the  act  of  April  4,  1870,  providing  that  a  con- 
tractor for  street  work  in  the  city  and  county  of  San  Francisco, 
when  he  has  faithfully  performed  his  contract,  shall  be  paid  the 
amount  due  thereon  out  of  the  street  department  fund,  after  the 
assessment  for  the  work  has  been  declared  invalid  by  the  high- 
est courts  of  the  state,  if  such  invalidity  shall  appea/  by  the  de- 
cision of  the  courts  not  to  have  been  caused  by  the  fault  of  the 
contractor,  the  judgment  rendered  in  the  action  to  foreclose  the 
assessment,  determining  its  invalidity,  is  not  conclusive  upon  the 
contractor,  in  a  subsequent  action  by  him  against  the  city  and 
county  to  recover  the  amount  due  on  the  contract,  as  to  the 
grounds  upon  which  the  assessment  was  held  invalid.  Nor  is  it 
essential  to  the  right  of  the  contractor  to  maintain  the  action 
against  the  city  and  county  that  the  judgment  on  the  assessment 
should  affirmatively  show  that  the  invalidity  of  the  assessment  was 
not  caused  by  any  fault  of  his. 

Id. — Contractor  when  Entitled  to  Interest. — In  such  an  action 
against  the  city  and  county,  the  contractor  is  only  entitled  to  re- 
cover legal  interest  upon  the  amount  due  under  the  contract  from 
the  time  when  the  adjudication  of  the  invalidity  of  the  assessment 
became  final. 

Id. — Macadamizing  Street — Contract  for — Petition  by  Pbofbrtt 
Owners. — Under  the  statute  referred  to,  a  petition  signed  by  a 
majority  of  the  property  owners  is  not  necessary  to  authorize  the 
board  of  supervisors  to  contract  for  macadamizing  a  street  in  the 
city  and  county  of  San  Francisco,  although  it  is  essential  to  au- 
thorize Ihe  work  of  grading;  and  a  contract  for  macadamizing  is 
not  rendered  invalid  because  the  resolution  and  order  of  the  b^rd 
of  supervisors  for  such  work  embraced  the  work  of  grading  also, 
and  no  petition  for  the  grading  had  been  made  by  the  property 
owners. 

Id. — Grade  of  Street — Sufficient  Designation. — A  statute  fixing  the 
grades  of  certain  streets  in  the  city  and  county  of  San  Francisco 
at  their  points  of  intersection,  fixes  the  grade  at  all  intermediate 
points  by  connecting  the  named  points  by  a  straight  line. 

Id. — Width  of  Street — Designation  of  Official  Map. — The  width 
of  a  street  in  the  city  and  county  of  San  Francisco  is  sufficiently 
designated  on  the  official  map  by  a  number  printed  across  the  space 
denoting  the  street,  without  indicating  what  the  number  stood  for, 
if  the  scale  of  the  map  shows  that  the  number  was  intended  to 
represent  feet. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusine  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Gather,  Thornton  &  Bishop,  George  Floumoy,  Jr.,  and 
Johfi  L.  Love,  for  Appellant. 

Midu  Miillany,  for  Respondent. 

Temple,  J. —  Appeal  from  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  new  trial. 

Prior  to  1870  street  work  in  San  Francisco  had  been 
inaugurated  by  a  resolution  and  notice  of  intention,  fol- 
lowed by  certain  notices  and  advertised  proposals,  end- 
ing in  a  contract.  The  superintendent  of  streets  was 
required  to  approve  the  work,  when  satisfactorily  per- 
formed, and  to  issue  to  the  contractor  an  assessment  on 
die  adjoining  lots  in  payment  for  the  work.  Here  the 
concern  of  the  city  ended.  The  contractor  assumed  con- 
trol of  all  further  proceedings,  and  the  issuance  of  the 
assessment  discharged  the  city  from  all  further  liability  to 
him. 

Under  this  system  the  lot-owner  could  set  up  to  defeat 
the  action,  not  only  defects  in  the  proceedings  before  the 
contract  was  let,  but  defects  in  the  assessment,  which 
assessment  could  only  be  made  after  the  superintendent 
of  streets  had  determined  that  the  contract  had  been 
fully  performed.  Here  was  an  obvious  hardship.  The 
contractor  could  not  control  the  action  of  the  city  offi- 
cial, but  still  he  was  liable  to  lose  the  entire  reward  of 
his  labor  through  an  oversight  of  the  officer.  The  pro- 
ceedings having  been  held  to  be  in  invitum,  a  strict  com- 
pliance with  the  statute  was  exacted,  and  very  frequently 
great  hardship  resulted  without  fault  on  the  part  of  the 
contractor. 

In  the  statute  passed  April  4,  1870  (Stats.  1869-70,  p. 
890),  this  system  was  changed.  All  the  proceedings  down 
to  the  assessment  were  left  substantially  as  before.  From 
this  point  a  new  system  was  adopted.  The  assessment 
made  by  the  superintendent  of  streets  was   delivered  to 


Digitized  byVjOOQlC 


148  Gafney  V,  San  Francisco.  [Sup.  Ct. 

the  tax  collector,  and  in  lieu  of  the  assessment,  the  super- 
intendent gave  the  contractor  an  order  for  the  amount  due 
him,  payable  only  out  of  the  funds  collected  from  the  prop- 
erty holders,  and  in  amounts  as  the  same  should  be  col- 
lected at  the  end  of  each  month. 

An  assistant  was  provided  for  the  city  and  county  at- 
torney specially  to  sue  for  and  collect  the  street  assess- 
ments, and  it  was  made  mandatory  upon  him  to  commence 
these  suits  within  ten  days  after  the  assessments  were  de- 
livered to  him. 

It  was  further  provided  that,  "  when  any  contract  for 
street  work  shall  have  been  made  by  the  proper  officers 
of  said  city  and  county,  and  shall  be  fully  and  faithfully 
performed  by  the  contractor  thereof,  or  his  assigns,  in 
every  respect,  and  in  accordance  with  the  terms  of  said 
contract,  and  afterwards  the  assessment  for  the  payment 
of  such  street  work  shall  be  declared  to  be  invalid  by  the 
highest  courts  in  the  state,  and  if  such  invalidity  shall 
appear  by  the  decision  of  such  courts  not  to  have  been 
caused  by  the  frauds,  acts,  conduct,  or  omission  of  said 
contractor,  it  shall  be  the  duty  of  the  said  board  of  su- 
pervisors of  said  city  and  county  to  order  the  full  amount 
or  amounts  of  such  contract,  or  whatever  amount  or 
amounts  shall  be  due  and  owing  on  said  contract,  to  be 
paid  to  said  contractor  or  his  assigns  out  of  the  street 
department  fund,  together  with  all  such  fees  to  the  said 
attorney,  as  he,  the  said  attorney,  would  have  been  en- 
titled to  if  the  same  had  been  collected  after  judgment, 
and  the  city  and  county  auditor  shall  audit  and  the  treas- 
urer shall  pay  the  same,  .  .  .  and  upon  such  payment 
to  such  contractor  as  aforesaid,  the  said  contractor  or  his 
assigns  shall  assign  said  contract  to  the  city  and  county  of 
San  Francisco." 

This  action  is  upon  a  contract  for  macadamizing  Rail- 
road Avenue,  entered  into  in  1871.  The  work  was  per- 
formed, the  assessment  made,  suits  brought  upon  the 
assessments,  which  were  finally  held  invalid  by  the  high- 
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est  courts  of  the  state  November  1,  1882.     The  suits  were 
decided  in  favor  of  the  defendants  on  the  ground : — 

1.  The  grade  and  width  of  the  street  had  never  been 
officially  established. 

2.  The  board  of  supervisors  had  no  jurisdiction  to  order 
the  work  to  be  done. 

Now,  it  was  necessary  for  the  plaintiff  to  put  in  evi- 
dence this  judgment,  and  show  by  it  that  it  had  been 
finally  adjudicated  that  the  assessment  was  invalid,  as  a 
condition  precedent  to  his  right  to  recover.  It  is  now 
contended  that  it  is  conclusive  as  to  the  grounds  upon 
which  it  was  held  to  be  invalid,  not  of  course  as  res  adjvr 
dicata,  in  the  ordinary  sense,  but  because  by  his  contract 
he  made  his  right  to  recover  depend  upon  this  judgment. 
Or,  to  put  the  matter  in  the  strongest  possible  terms,  he 
cannot  rely  upon  this  as  an  adjudication  that  the  assess- 
ment was  invalid,  and  at  the  same  time  claim  a  right  to 
recover  on  the  ground  that  the  court  erroneously  so  held. 
This  certainly  seems  a  very  plausible  argument,  but  the 
matter  cannot  be  so  easily  disposed  of.  It  is  necessary 
to  examine  into  the  purpose  and  scope  of  the  amendatory 
act  before  disposing  of  the  question.  As  already  stated, 
the  change  effected  in  the  proceedings  by  the  amend- 
ment commences  after  the  work  has  been  performed. 
Up  to  that  time  the  former  law  was  in  force.  It  was 
necessary  that  there  should  be  a  valid  contract  binding 
upon  the  city.  Whether  there  was  power  to  contract,  or 
the  power,  if  it  existed,  had  been  exercised  as  directed 
by  law,  were  matters  which  the  contractor  was  bound  to 
ascertain  for  himself,  and  to  decide  correctly  at  his  peril. 

The  data  for  such  conclusion  were  easily  accessible  to 
him.  But  under  the  former  system  his  right  to  recover 
did  not  depend  altogether  upon  his  faithful  performance 
of  a  valid  contract.  He  took  the  assessment  as  payment, 
and  this  was  liable  to  be  declared  void  through  the  omis- 
sion or  mistake  of  the  street  superintendent  after  he  had 
fully   performed  his  labor.     As  he  had  no  control  over 
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the  superintendent  of  streets,  who  was  a  municipal  offi- 
cer, this  was  a  great  hardship.  The  invahdity  of  the 
contract,  if  it  existed,  he  could  ascertain  beforehand,  but 
in  regard  to  the  assessment,  if  invalid,  it  was  m  conse- 
quence of  failure  of  duty  on  the  part  of  the  officials,  which 
he  could  neither  anticipate  nor  prevent.  Here  the  new 
law  steps  in  and  (disregarding  for  the  present  the  necessity 
of  an  adjudication  of  the  invalidity  of  the  assessment 
before  a  recovery  can  be  had)  declares,  in  effect,  that  if 
there  be  a  valid  contract,  and  the  contractor  has  faithfully 
performed  his  work,  he  shall  be  paid.  The  condition  is 
only  that  the  assessment  fails  through  no  fault  of  the  con- 
tractor. 

Having  been  compelled  to  decide  upon  the  validity  of 
the  contract  at  his  peril,  it  would  be  hard  measure  after 
he  had  faithfully  performed  his  work,  if  that  question 
could  be  decided  against  him  without  his  having  an  op- 
portunity to  be  heard.  The  presumptions  are  all  against 
a  construction  which  would  not  allow  him  his  day  in 
court. 

The  language  of  the  act  does  not  necessarily  require 
this  construction.  It  provides  that  he  shall  be  paid  by  the 
city  if  he  fully  performs,  and  afterwards  the  street  as- 
sessment shall  be  declared  invalid,  "  and  if  such  invalidity 
shall  appear  by  the  decision  of  said  courts  not  to  have 
been  in  any  manner  caused  by  the  frauds,  acts,  conduct, 
or  omissions  of  said  contractor." 

The  contractor  was  not  and  could  not  have  been  a 
party  to  those  suits.  The  litigation  was  between  the 
city  and  the  lot-owners.  If  the  construction  contended 
for  be  correct,  both  parties  to  the  suit  would  gain  by  a 
decision  in  favor  of  the  lot-owners,  establishing  the  in- 
validity of  the  contract.  The  city  by  simply  failing  to 
put  in  proof  could  escape  liability,  and  the  contractor, 
who  would  be  the  only  one  to  suffer  loss,  could  not  pre- 
vent it.  The  statute  allows  the  lot-owner  to  defend,  not 
only   for   defects   in  the  assessment,   but   on   the   ground 
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that  the  supervisors  had  no  jurisdiction  to  order  street  work 
done.  As  to  only  two  matters  does  the  statute  seem  to  le- 
quire  an  adjudication  before  the  contractor  can  have  re- 
course to  the  city  for  payment.     These  are: — 

1.  That  the  assessment  is  invalid. 

2.  The  invalidity  was  in  no  manner  caused  by  the 
fault  of  the  contractor. 

The  essential  thing  here  is,  there  being  a  valid  con- 
tract, and  the  work  having  been  done,  the  city  fails  to 
collect  without  fault  on  tht  part  of  the  contractor.  And 
we  think  the  judgment  conclusive  only  on  those  two 
points. 

But  it  is  said  there  was  in  fact  no  valid  contract. 

First,  there  was  no  petition  signed  by  a  majority  of  the 
owners  of  property,  etc. 

The  contract  was  for  macadamizing,  and  it  is  not 
claimed  that  such  petition  was  required  as  a  preliminary 
to  such  a  contract,  but  such  petition  was  necessary  to  au- 
thorize the  work  of  grading,  and  here  both  were  em- 
braced in  one  resolution,  and  ordered  at  the  same  time, 
and  it  is  claimed  that  there  could  be  no  power  to  contract 
for  macadamizing  unless  there  was  jurisdiction  to  order 
the  grading.  But  we  do  not  see  why  the  validity  of  this 
contract  should  depend  upon  the  other.  It  seems  that 
they  may  both  be  let  at  the  same  time,  and  that  a  con- 
tract for  macadamizing  may  be  let  before  the  grading  is 
completed.  (Dyer  v.  Hudson,  65  Cal.  374;  Emery  v.  San 
Francisco  Gas  Co.,  28  Cal.  375.)  Of  course  in  such  cases, 
although  the  contract  for  grading  may  be  valid,  there  is 
still  a  contingency  as  to  whether  the  work  will  be  per- 
formed. If  the  grading  be  not  done,  the  contract  for 
macadamizing  must  fail.  If  the  grading  fail  because 
the  contractor  is  not  legally  bound,  it  will  be  no  worse 
than  a  failure  for  any  other  reason.  After  a  street  is 
graded,  though  under  a  void  contract,  the  power  to  ma- 
cadamize would  be  the  same.  We  think  the  contract  not 
nvalid  for  that  reason. 
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It  is  next  objected  that  the  grade  of  Railroad  Avenue 
had  not  been  established.  But  we  think  the  statute  re- 
ferred to  has  that  effect.  It  enacts  that  the  grades  of 
the  streets  and  avenues  mentioned  shall  be  with  refer- 
ence to  the  base  line  of  city  grades,  for  the  intersections 
named,  as  follows,  etc.  We  understand  this  to  be  the 
usual  mode  of  designating  grades  for  streets,  and  that  it 
fixes  the  grade  not  only  at  points  specially  mentioned,  but 
at  all  points  intermediate,  by  simply  connecting  the  named 
points  by  a  straight  line. 

The  width  was  shown  by  the  official  map  by  the  num- 
ber of  the  feet  being  printed  across  the  space  denoting  the 
streets,  without  indicating  what  the  numbers  stood  for. 
For  instances,  across  the  space  indicating  Railroad  Ave- 
nue was  printed  the  number  100.  The  word  "  feet "  was 
not  added.  The  scale  of  the  map,  however,  would  show 
that  the  space  was  one  hundred  feet.  These  two  facts 
taken  together  sufficiently  show  what  the  figures  were  in- 
tended to  represent. 

Nor  do  we  think  there  can  be  any  doubt  as  to  the  ex- 
tensions of  time  within  which  the  work  was  done.  It 
could  not  have  been  intended  by  the  act  of  1872  to  render 
the  completion  of  existing  contracts  impossible.  The  con- 
tract itself  provided  for  extensions,  and  as  it  was  known 
when  entered  into  that  its  performance  would  depend  to 
some  extent  upon  the  grading,  a  reasonable  exercise  of  this 
power  was  expected. 

But  it  is  contended  that  the  statute  makes  it  a  condi- 
tion precedent  to  the  right  of  the  contractor  to  be  paid 
that  it  should  affirmatively  appear  in  the  judgments  on 
the  assessments,  that  the  assessment  was  invalid,  and 
that  such  invalidity  was  not  caused  by  any  fraud,  act, 
conduct,  or  omission  of  the  contractor.  The  contractor 
could  not  have  been  made  a  party  to  these  proceedings. 
If  there  was  in  fact  no  fault  on  his  part  affecting  the 
validity  of  the  assessment,  and  no  charge  of  any  such, 
there  could  not  possibly  be  such  adjudication.     It  would 
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rest  altogether  with  the  lot-owners,  —  defendants  in  the 
suits  on  the  assessment,  —  whether  they  would  interpose 
such  defense,  and  if  the  appellant  be  correct  upon  this 
proposition,  a  failure  on  the  part  of  the  contractor  to  be 
guilty  of  any  conduct  capable  of  raising  a  suspicion  of 
wrong  would  insure  his  loss  to  all  claim  of  compensation, 
if  there  were  a  failure  from  any  cause  to  collect  the  as- 
sessment, for  instance,  through  the  fault  of  the  super- 
intendent in  making  the  assessment.  Such  a  construc- 
tion of  the  statute  cannot  be  the  true  one.  The  only 
reasonable  meaning  which  can  be  given  to  the  law  is 
that  such  fact,  to  wit,  the  invalidity  of  the  assessment 
without  fault  on  the  part  of  the  contractor,  does  appear 
when  the  judgment  discloses  the  grounds  upon  which 
the  court  finds  the  assessment  invalid,  and  the  fault  of 
the  contractor  does  not  appear  to  have  contributed  to 
such  invalidity.  If  that  be  not  so,  then  the  condition  is 
an  impossible  one  in  the  literal  sense,  and  it  is  sufficient 
that  in  the  suit  brought  upon  that  contract  such  facts 
appear. 

We  do  not  understand  upon  what  ground  the  court 
allowed  interest  upon  plaintiff's  claim  at  the  rate  of  ten 
per  cent  per  annum.  This  is  an  action  upon  the  con- 
tract, and  that  contains  no  warrant  for  such  judgment. 
Neither  does  the  act  contain  any  provision  which  would 
justify  such  a  claim.  The  assessment  to  be  paid  by  the 
lot-owner,  at  least  after  it  becomes  delinquent  and  suit  is 
brought,  is  to  bear  interest.  Probably  it  was  intended 
that  the  interest  when  collected  should  go  to  the  con- 
tractor, although  we  find  no  express  direction  in  the 
statute  upon  the  subject.  But  there  is  no  provision  for 
interest  on  the  contract,  and  the  board  is  directed  simply 
to  allow  the  amount  due  on  the  contract.  This  could 
only  bear  legal  interest  from  the  time  it  became  due. 
(Civ.  Code,  sec.  1917.)  It  became  due  from  the  city 
only  when  the  adjudication  of  the  invalidity  of  the 
assessment  became  final,  which  was   November   1,   1882. 
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There  was  no  forbearance  in  favor  of  the  city,  or  deten- 
tion of  the  money  by  the  city  until  then.  (Civ.  Code, 
sec.  1915.) 

The  judgment  must  be  modified  in  regard  to  the 
matter  of  interest  as  herein  indicated,  and  also  so  that  it 
shall  be  payable  only  out  of  the  street  department  fund, 
and  not  from  the  general  fund.  In  other  respects  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Thornton,  J.,  McKinstry,  J.,  and 
Sharpstein,  J.,  concurred. 

Rehearing  denied. 


[No.  11698.     In  Bank.— March  16,  1887.] 

MARY  DALY,  Appellant,  v.  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  Respondent. 

Stbeet  Work — San  Fbancisoo — ^Act  op  Apbil  4,  1870 — ^Action  by 
Contractor — Valxdity  of  CJontract. — Under  the  act  of  April  4, 
1870,  a  contractor  for  street  work  in  the  city  and  county  of  San 
Francisco  acquires  no  right  to  maintain  an  action  against  the  city 
and  county  to  recover  the  contract  price  after  the  assessment 
therefor  has  been  finally  adjudged  invalid,  unless  the  contract  un- 
der which  the  work  was  done  is  valid  and  binding  on  the  city  and 
county. 

Id. — Statutory  Requirements  must  be  Complied  with. — Under  that 
act,  a  contract  for  street  work  in  the  city  and  county  of  San  Fran- 
cisco is  invalid,  if  the  statutory  requirements  essential  to  vest  the 
board  of  supervisors  with  jurisdiction  to  order  the  work  have  not 
been  complied  with. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  action  was  brought  to  recover  the  contract  price  of 
certain  street  work  done  in  the  city  and  county  of  San 
Francisco  after  the  passage  of  the  act  of  April  4,  1870. 
The  complaint  contained  seven  counts  based  on  alleged 
contracts,    three    of   which    were    for   macadamizing    and 
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curbing,  and  four  for  grading.  The  contracts  for  macada- 
mizing and  grading  were  invalid,  because  the  notice 
inviting  sealed  proposals  for  the  work  required  bidders 
to  include  in  their  bids  the  cost  of  constructing  side- 
walks, so  that  the  cost  of  each  could  not  be  estimated. 
The  contracts  for  curbing  were  also  invalid,  because  the 
work  was  ordered  done  by  the  board  of  supervisors  with- 
out a  petition  therefor  signed  by  the  owners  of  a  major- 
ity of  the  frontage  of  the  lots  fronting  on  the  work.  The 
provisions  of  the  street  laws  applicable  to  the  city  and 
county  of  San  Francisco,  both  before  and  after  the  pas- 
sage of  the  act  of  April  4,  1870,  are  stated  in  the  opinion 
of  Justice  Temple,  in  the  case  of  Gafney  v.  City  and 
County  of  San  Francisco,  ante,  p.  146.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

William  M.  Pierson,  William  H.  Sears,  E.  F.  Preston, 
and  D.  H.  Whittemore,  for  Appellant. 

Garber,  Thornton  &  Bishop,  George  Flournoy,  Jr.,  and 
John  L,  Love,  for  Respondent. 

Temple,  J.  —  The  real  question  involved  in  this  case  is, 
whether  the  act  of  April  4,  1870,  in  regard  to  street  work 
in  San  Francisco,  dispenses  with  the  preliminary  steps 
which  seem  to  be  required  to  vest  the  board  of  supervi- 
sors with  jurisdiction  or  power  to  order  work  to  be  done. 
These  are  the  same  statutory  requirements  which  have 
always  existed,  a  substantial  compliance  with  which  has 
often  been  held  essential  to  the  validity  of  the  acts  of  the 
board.  It  is  contended  that  all  this  is  changed,  because 
the  act  of  1870  directed  that  after  the  work  had  been 
performed,  instead  of  having  the  assessment  delivered  to 
the  contractor  as  formerly,  the  assistant  city  and  county 
attorney  should  proceed  to  collect  the  assessments  for  the 
contractor,  and  in  case  of  failure  through  no  fault  of 
the  contractor,  the  board  of  supervisors  should  pay  the 
amount  due  out  of  the  street  department  fund.     But  this 
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presupposes  a  contract  binding  on  the  city  and  county. 
Without  a  contract  there  cannot  be,  legally,  an  assess- 
ment at  all.  The  position  seems  to  be  this:  there  really 
was  no  contract  binding  on  the  city  and  county,  but 
there  was  something  which  purported  to  be  a  contract, 
under  which  work  was  done  and  an  assessment  made. 
A  suit  was  brought  on  this  against  the  lot-owners,  in 
which  it  was  adjudged  that  there  was  no  assessment  be- 
cause there  was  no  contract.  Now,  it  is  said  the  con- 
dition has  happened  which  entitled  the  contractor  to  be 
paid  out  of  the  street  fund;  i.  e.,  the  assessment  has  been 
adjudged  invalid.  This  is  very  much  like  claiming  the 
contract  has  been  adjudged  invalid,  therefore  the  city  and 
county  is  liable. 

This  is,  of  course,  not  the  case  of  one  who  really  had  a 
good  contract  which  was  erroneously  adjudged  to  be  bad 
in  the  suits  on  the  assessments,  where  he  could  not  be 
heard. 

The  fact  that  the  lot-owner,  when  sued  on  the  assess- 
ment, is  expressly  authorized  to  plead  in  defense  that  the 
board  of  supervisors  had  no  jurisdiction  to  order  the 
work  to  be  done,  very  much  strengthens  the  case  against 
appellant.  It  cannot  be  supposed  that  the  legislature 
would  authorize  a  defense  on  the  part  of  the  lot-owner  in 
a  suit  upon  the  assessment,  that  there  was  no  valid  con- 
tract, and  yet  provide  that  the  contract  should  thereupon 
become  binding  upon  the  city  and  county;  that,  in  fact, 
the  obligation  upon  the  city  and  county  to  pay  might  de- 
pend upon  its  being  declared  invalid  for  lack  of  power  in 
the  officers  to  make  it.  Of  course,  it  would  be  competent 
for  the  legislature  to  so  provide,  but  we  see  nothing  in 
the  act  to  indicate  such  an  intention.  Such  construction 
is  contrary  to  the  whole  policy  of  the  statute  in  regard 
to  municipal  contracts.  The  rule  here  has  always  been 
that  there  must  be  a  valid  contract  before  any  liability 
can  attach  to  the  municipality.  It  can  only  act  in  the 
mode   prescribed   by   law.     This   principle   has   been   too 
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often  declared  here  to  require  reiteration.  The  city  and 
county  incurs  no  liability  for  work  done  under  a  void 
contract,  nor  is  there  any  guaranty  on  the  part  of  the 
city  and  county  that  the  forms  of  law  have  been  com- 
plied with  because  its  officers,  without  authority,  attempt 
to  contract.  Those  dealing  with  the  city  must  see  to  it 
that  its  agents  have  power  to  act.  Holding  these  views, 
it  becomes  unnecessary  to  consider  the  other  points  dis- 
cussed. 
Judgment  affirmed. 

Paterson,   J.,   McFarland,  J.,   Thornton,  J.,   Mc- 
KiNSTRY,  J.,  and  Sharpstein,  J.,  concurred. 

Rehearing  denied. 


[No.   11206.     In  Bank.— March  17,  1887.] 

B.    C.    DUFFY,    Respondent,    v.    BERTHOLD 
GREENEBAUM  et  al..  Appellants. 

Appeal — Undertaking  on — Undebtakino  to  Stay  Execution  cannot 
BE  Treated  as. — On  an  appeal  from  a  judgment  awarding  an  in- 
junction and  for  costs  and  damages,  an  undertaking  in  the  form 
of  and  purporting  to  be  an  undertaking  to  stay  execution,  as  pro- 
vided in  section  942  of  the  Code  of  Civil  Procedure,  will  not  be 
considered  as  the  undertaking  on  appeal  required  by  sections  940 
and   941  of  the  Code. 

Id. — Failure  to  Fiu:  Undertaking — Supreme  Court  cannot  Remedy. 
— Where  no  undertaking  on  appeal  has  been  filed  within  the 
time  required  by  law,  the  Supreme  Court  has  no  power,  under  sec- 
tion 954  of  the  Code  of  Ciiil  Procedure,  to  allow  one  to  be  filed. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  from  an  order  refusing 
to  vacate  the  same,  and  from  an  order  refusing  a  new 
trial 

The  action  was  brought  to  enjoin  the  defendants  from 
operating  certain  machinery  situated  in  part  of  a  build- 
ing leased    from   the   plaintiff,    in   such   a   manner   as  to 
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annoy  the  latter.  Judgment  was  rendered  in  favor  of 
the  plaintiff  as  prayed  for,  together  with  damages  and 
costs,  amounting  to  $457.  The  defendants,  having  given 
notice  of  appeal,  filed  an  undertaking,  which,  after  recit- 
ing the  judgment  and  orders  appealed  from,  proceeded 
as  follows :  "  And  whereas,  the  appellants  are  desirous  of 
staying  the  execution  of  said  judgment  so  appealed  from: 
now,  therefore,  in  consideration  of  the  premises  and  of 
said  appeal,  we,  the  undersigned,  Alfred  Greenebaum 
and  Richard  Faraday,  do  acknowledge  ourselves  jointly 
and  severally  bound  in  the  sum  of  $915,  being  double 
the  amount  named  in  said  judgment,  and  do  jointly  and 
severally  undertake  and  promise,  on  the  part  of  the  ap- 
pellants, that  if  the  said  judgment  so  appealed  from,  or 
any  part  thereof,  be  affirmed,  or  the  appeal  dismissed, 
the  appellants  will  pay  the  amount  directed  to  be  paid 
by  said  judgment,  or  the  part  of  such  amount  as  to  which 
the  same  shall  be  affirmed,  if  affirmed  only  in  part,  and 
all  damages  and  costs  which  may  be  awarded  against 
said  appellants  upon  the  appeal,  and  that  if  the  appel- 
lants do  not  make  such  payment  within  thirty  days  after 
the  filing  of  the  remittitur  from  the  Supreme  Court  in 
the  court  from  which  the  appeal  is  taken,  judgment  may 
be  entered  on  motion  of  the  respondent,  in  his  favor, 
against  the  undersigned  sureties,  for  such  amount  as  to 
which  said  judgment  may  be  affirmed,  together  with  the 
interest  that  may  be  due  thereon,  and  the  damages  and 
costs  which  may  be  awarded  against  the  said  appellants 
upon  the  said  appeal." 

The  respondent  subsequently  moved  to  dismiss  the  ap- 
peal on  the  ground  that  no  undertaking  on  appeal,  as 
required  by  sections  940  and  941  of  the  Code  of  Civil 
Procedure,  had  been  given.  The  further  facts  are  stated 
in  the  opinion  of  the  court. 

D.  L.  Smoot,  and  Charles  Creighton,  for  Appellants. 

O'Brien  &  Morrison,  for  Respondent. 
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Thornton,  J.  —  Motion  to  dismiss  appeal. 

The  opinion  in  Department  Two  is  correct,  and  will 
stand  as  the  opinion  of  the  court. 

We  add,  the  requisition  of  an  undertaking  on  appeal 
(of  three  hundred  dollars)  is  clear  and  distinct  (Code 
Civ.  Proc.,  sees.  940,  941),  and  without  this  undertaking, 
it  is  declared  "  the  appeal  is  ineflfectual  for  any  purpose." 
(Sec.  940.)  The  undertaking  to  stay  execution  is  also 
prescribed  and  its  requisites  distinctly  declared.  (Code 
Civ.  Proc,  sec.  942.)  It  so  happens  that  by  the  require- 
ment of  the  statute  (section  last  cited)  the  provisions  of 
the  undertaking  on  appeal  are  also,  with  other  terms,  to 
be  inserted  in  the  undertaking  for  a  stay  of  execution. 
But  the  former  is  required  for  one  purpose  and  the  latter 
for  a  different  purpose.  It  cannot  be  denied  that  the 
legislature  had  the  power  to  enact  the  statute  in  the 
form  which  it  bears.  Now,  when  an  undertaking  is  re- 
quired to  render  an  appeal  effectual  for  any  purpose, 
how  can  the  contention  be  sound  that  since  an  under- 
taking prescribed  for  another  purpose,  i.  e.,  for  a  stay, 
contains  in  it  the  same  terms  and  conditions  with  others, 
as  are  to  be  inserted  in  an  undertaking  on  appeal,  that 
therefore  the  stay  undertaking  is  sufficient  for  both  pur- 
poses? The  statute  is  one,  and  its  various  sections 
must  be  construed  together,  and  it  would  be  a  singular 
conclusion  that  the  legislature  intended  that  an  under- 
taking required  for  a  declared  purpose  should  operate  to 
accomplish  a  different  purpose,  and  that  when  it  is  ex- 
pressly declared  that  it  shall  have  no  such  effect.  That 
would  be  to  deduce  of  a  declared  intention  a  different 
intention,  by  implication  that  the  legislature,  when  it  de- 
clared one  thing,  meant  another  and  different  one. 
We  cannot  declare  a  statute  making  in  words  an  ex- 
press declaration  of  its  intent  a  different  intent.  When 
an  intent  is  declared,  there  can  be  no  implication  of  a 
different    intent.     "  The    express    mention    of   one    thing 
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implies  the  exclusion  of  another."  (Brown's  Leg.  Max. 
♦626,  6th  Am.  ed.) 

In  this  case  there  is  no  undertaking  on  appeal,  and 
the  section  of  the  Code  (Code  Civ.  Proc,  sec.  954)  allow- 
ing an  undertaking  to  be  filed  on  the  insufficiency  of  the 
undertaking  filed  has  no  application.  (Biagi  v.  Howes,  63 
Cal.  384.) 

Motion  to  file  an  undertaking  on  appeal  denied  and  the 
appeal  is  dismissed. 

So  ordered. 

Temple,  J.,  Sharpstein,  J.,  and  Paterson,  J.,  con- 
curred. 

McFarland,  J.,  dissenting.  —  I  dissent.  The  under- 
taking provided  for  in  section  942  has  all  the  conditions 
of  an  undertaking  on  appeal,  and  when  given,  in  my 
opinion,  renders  the  undertaking  mentioned  in  section  941 
unnecessary. 

The  following  is  the  opinion  of  Department  Two  above 
referred  to,  rendered  on  the  6th  of  November,  1886 :  — 

The  Court.  —  Motion  to  dismiss  an  appeal.  There  is 
no  three-hundred-dollar  undertaking  on  appeal,  as  required 
by  sections  940  and  941,  Code  of  Civil  Procedure.  The 
undertaking  closely  follows  section  942,  Code  of  Civil  Pro- 
cedure, which  prescribes  the  requisites  of  the  undertaking 
to  stay  execution.  We  are  therefore  of  opinion  that  the 
undertaking  must  be  construed  to  be  given  for  the  purpose 
stated  in  the  undertaking;  that  is,  to  stay  execution.  We 
cannot  construe  it  to  include  the  three-hundred-dollar  under- 
taking on  appeal.     Motion  granted. 
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[No.  11325.    Departmeot  One.— March  18,  1887.] 

SAN  FRANCISCO  SAVINGS  UNION,  Plaintiff,  J. 
B.  RANDOL,  Substituted  Plaintiff,  Respondent, 
V.  J.  R.  MYERS  ET  AL.,  Respondents,  MARK  L.  MC- 
DONALD, Appellant. 

Appeal — Judohent  by  Consent— Dismissal. — ^A  motion  was  made  to 
dismiss  the  appeal  on  the  ground  that  the  judgment  appealed  from 
was  entered  upon  the  mutual  consent  of  the  parties.  The  only 
evidence  of  consent  contained  in  the  transcript  consisted  of  a  writ- 
ten indorsement  made  in  the  margin  opposite  to  the  copy  of  the 
judgmciit,  as  follows:  "Indorsed  in  lead  pencil  on  the  back  of 
the  original  judgment  is  the  following,  'Agreed  to.  Pillsbury  and 
Blanding,  Lewis  Shearer,  William  F.  Herrin.' "  The  answer  of  the 
appellant  was  subscribed,  "Wallace,  Greathouse,  and  Blanding," 
as  his  attorneys,  for  whom,  after  the  entry  of  the  judgment,  was 
substituted  Edward  Lynch,  by  whom  the  notice  of  appeal  was 
signed.     Beld,^  that  the  motion  should  be  denied. 

Id. — Amendment  of  Judgment  Pending  Appeal — Jurisdiction  of  Su- 
preme Court. — ^The  Superior  Court  cannot  deprive  the  Supreme 
Court  of  iurisdicticm  of  an  appeal  from  a  judgment  by  amending 
it  while  the  appeal  is  pending. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County. 

Motion  to  dismiss  appeal.     The  facts  are  stated  in  the 
opinion  of  the  court. 

Edward  Lynch,  for  Appellant. 

William  F.  Herrin,  and  Lewis  Shearer,  for  Respond- 
ents. 

McKinstry,  J.  —  The  respondent  moves  to  dismiss  the 
appeal  of  the  defendant  McDonald  on  the  ground  that 
the  judgment  appealed  from  was  entered  "upon  the 
mutual  consent*'  of  the  appellant  and  the  other  parties 
to  the  action.  In  the  margin,  opposite  to  the  copy  of 
the  judgment  contained  in  the  transcript,  appear  the 
words :  "  Indorsed  in  lead  pencil  on  the  back  of  the  origi- 
nal judgment  is  the  following :  *  Agreed  to.  Pillsbury 
Lzxn.  oal.— 11 
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and  Blanding,  Lewis  Shearer,  William  F.  Herrin.' " 
The  answer  of  defendant  McDonald  is  subscribed,  "  Wal- 
lace, Greathouse,  and  Blanding,"  as  his  attorneys,  for 
whom,  after  the  entry  of  the  judgment,  was  substituted 
Edward  Lynch,  Esq.  The  notice  of  appeal  is  signed, 
**  Edward  Lynch,  attorney  for  defendant  McDonald." 
There  is  nothing  in  the  indorsement  itself,  separated  from 
the  other  portions  of  the  transcript,  to  indicate  that  the 
names  written  in  lead  pencil  were  the  names  of  attorneys 
for  any  of  the  parties.  It  does  not  appear  whether  they 
were  signed  before  or  after  the  judgment  was  rendered  or 
entered,  or,  if  signed  before,  that  the  words  "  agreed  to  " 
were  intended  to  mean  anything  more  than  that  the  draught 
of  the  decree  or  judgment  prepared  to  be  presented  to  the 
judge  was  agreed  to  as  properly  expressing  the  judgment 
ordered  by  the  court. 

There  is  no  recital  in  the  judgment  showing  it  was 
based  on  the  consent  of  the  defendant-appellant.  The 
judgment  commences  with  the  recital :  "  This  cause 
came  on  regularly  to  be  heard  in  open  court  on  this  sev- 
enth day  of  July,  1885,  William  Herrin,  Esq.,  appear- 
ing for  plaintiff,  and  Lewis  Shearer,  Esq.,  appearing  as 
the  attorney  of  defendants  Robinson  and  Meyers,  and 
Pillsbury  and  Blanding,  Esqs.,  for  defendant  McDonald. 
The  court  having  heard  all  the  evidence  and  proofs  pro- 
duced herein,  and  duly  considered  the  same,  and  being 
fully  advised  in  the  premises,  and  it  appearing  therefrom 
to  the  satisfaction  of  the  court,"  etc.  Important  issues 
were  made  by  the  pleadings  on  the  part  of  defendant 
McDonald,  and  the  presumption  is  that  the  judgment 
which  determines  those  issues  was  based  upon  the  evi- 
dence bearing  on  them,  and  not  upon  the  pencil  memo- 
randum made,  so  far  as  appears,  after  the  trial  was  con- 
cluded. 

A  former  motion  to  dismiss  the  appeal  was  denied 
"  without  prejudice."  Even  if  it  be  conceded  that  we 
would   be   authorized   to   grant   the   renewed   motion   on 
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the  same  evidence  as  that  submitted  on  the  hearing  of 
the  former  motion,  we  think  such  evidence  does  not  re- 
quire of  us  that  the  appeal  be  now  dismissed.  It  is 
urged,  however,  that  the  new  motion  is  based  upon  evi- 
dence of  facts  not  presented  nor  relied  upon  when  the 
former  motion  was  made.  The  only  new  fact  submitted 
on  the  hearing  of  the  present  motion  is  that,  after  the 
order  denying  the  former  motion  to  dismiss,  the  court 
below,  on  application  of  plaintiff,  amended,  or  attempted 
to  amend,  the  judgment  appealed  from  by  inserting 
therein  "  Pillsbury  and  Blanding,  attorneys  for  the  de- 
fendant M.  L.  McDonald,  ....  agreeing  thereto."  If 
it  be  conceded  the  court  below  had  power  to  amend  the 
judgment,  the  amended  judgment  was  substituted  for  the 
original,  and,  from  the  time  of  its  entry,  became  the 
"  final  judgment "  in  the  Superior  Court.  We  think  it 
very  plain  that  the  Superior  Court  cannot  deprive  this 
court  of  jurisdiction  of  an  appeal  from  a  judgment  by 
amending  the  judgment  while  the  appeal  is  pending 
here.  It  is  contended  the  amended  judgment  of  the 
Superior  Court  is  evide^ice  that  the  original  judgment 
was  entered  by  consent.  Aside  from  the  proposition 
that  the  Superior  Court  had  no  power  to  affect  the  appeal 
from  the  judgment  by  amending  it,  the  amended  judg- 
ment, whether  valid  or  invalid,  was  appealable,  and  in 
fact  (if  we  look  at  the  record  of  that  appeal),  has  been 
appealed  from  by  the  defendant  McDonald.  We  ought 
not  now  to  determine  such  appeal,  and  it  would  be  to  an- 
ticipate its  determination  to  decide  the  amended  judgment 
to  have  been  a  valid  and  conclusive  adjudication  that  the 
original  judgment  was  made  and  entered  by  consent.  Mo- 
tion denied. 

Paterson,  J.,  and  Temple,  J.,  concurred. 
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[No.  0502.    Department  Two.— March  10,  1887.] 

In  the  Matter  of  the  Estate  of  JOHN  STEVEN- 
SON, Deceased.  ROBERT  STEVENSON,  Appel- 
lant, V.  PHILIP  A.  ROACH,  Administrator,  etc., 
Respondent. 

Estate  of  Deckdent — ^Noit-besident  Subviving  Wife  may  Nominate 
Administrator. — Under  section  1366  of  the  Code  of  Civil  Pro- 
cedure, the  non-resident  surviving  wife  of  a  deceased  testator,  al- 
though incompetent  to  serve  as  the  administratrix  with  the  will 
annexed  of  his  estate,  has  power  to  request,  and  thereby  have 
appointed,  some  competent  person  to  act  as  administrator. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  admitting  a  will  to  probate 
and  granting  letters  of  administration  thereon. 

The  facts  are  stated  in  the  opinion. 

Sawyer  &  Burnett,  for  Appellant. 

The  resident  brother  was  entitled  to  administer  on  the 
estate  prior  to  the  nominee  of  the  non-resident  widow. 
{Estate  of  Beech,  63  Cal.  458;  Estate  of  Morgan,  53  Cal. 
24:3;  Estate  of  Kelly,  57  Cal.  81;  Code  Civ.  Proc.,  sees. 
1365,  1383.) 

Wright  &  Cormac,  for  Respondent. 

The  nominee  of  the  non-resident  surviving  wife  has  the 
prior  right  to  administer.  (Estate  of  Cotter,  54  Cal.  215; 
Estate  of  Robie,  Myrick's  Prob.  226;  Estate  of  Cotter,  My- 
rick's  Prob.  179.) 

O.  P.  Evans,  for  absent  heirs. 

FooTE,  C.  —  John  Stevenson  died  in  Scotland  some  time 
in  the  year  A.  D.  1882,  leaving  a  will  which  was  pro- 
bated in  that  country,  by  the  terms  of  which  instrument 
he  devised  his  entire  estate  to  trustees  for  the  benefit  of 
his  widow  and  niece.     P.  A.  Roach,  the  public  adminis- 
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trator  for  the  city  and  county  of  San  Francisco,  on  the 
thirtieth  day  of  July,  A.  D.  1888,  filed  in  the  Superior 
Qjurt  of  said  city  and  county  an  authenticated  copy  of 
said  will,  and  its  probate  in  Scotland,  accompanied  by  a 
request  in  writing  from  the  said  widow  that  he  be  ap- 
pointed administrator  of  the  estate  of  the  decedent  with 
the  will  annexed,  and  petitioned  for  the  probate  of  the 
copy  of  the  will,  and  the  issuance  of  letters  of  adminis- 
tration thereunder  to  him.  Robert  Stevenson,  a  brother 
of  the  decedent,  on  the  second  day  of  August,  A.  D.  1883, 
petitioned  that  said  letters  be  issued  to  him.  Both  pe- 
titions were  heard  together.  The  court  below  admitted 
the  copy  of  the  will  to  probate,  granted  letters  as  prayed 
for  to  the  public  administrator,  and  denied  the  application 
of  Stevenson,  who  appealed  from  the  order  made  by  the 
court  in  the  premises. 

To  us  it  is  very  evident  that  the  public  administrator, 
the  nominee  of  the  surviving  wife  of  the  decedent,  was 
the  proper  party  to  whom  letters  of  administration  were 
rightfully  granted.  Section  1365,  Code  of  Civil  Proce- 
dure, reads  as  follows :  "  Administration  of  the  estate  of  a 
person  dying  intestate  must  be  granted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned,  the  relatives 
of  the  deceased  being  entitled  to  administer  only  when 
they  are  entitled  to  succeed  to  his  personal  estate,  or  some 
portion  thereof,  and  they  are  respectively  entitled  thereto 
in  the  following  order:  1.  The  surviving  husband  or  wife, 
or  some  competent  person  whom  he  or  she  may  request  to 
have  appointed." 

It  clearly  appears  that  this  section  contains  no  restric- 
tion whatever  on  the  power  of  the  surviving  husband  or 
wife  first  to  administer  on  the  estate  of  the  deceased  con- 
sort, or  failing  in  that,  to  request,  and  thereby  have 
appointed,  some  competent  person  as  administrator. 
Section  1369,  Code  of  Civil  Procedure,  renders  a  non- 
resident surviving  wife  incompetent  to  serve  as  the  admin- 
istratrix of  her  husband's  estate,  but  does  not  take  away 
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the  right  given  her  by  section  1365,  Code  of  Civil  Pro- 
cedure, to  have  letters  issued  to  some  competent  person 
whom  she  shall  have  requested  to  act  as  administrator. 
{Estate  of  Cotter,  54  Cal.  215.)  Section  1379,  Code  of 
Civil  Procedure,  accords  to  persons  other  than  a  surviv- 
ing husband  or  wife  the  right  of  nominating  an  admin- 
istrator, but  has  no  reference  to  such  husband  or  wife, 
and  their  rights  in  that  matter,  which  are  fixed  and  de- 
termined by  section  1365,  Code  of  Civil  Procedure  (Estate 
of  Cotter,  supra) ;  and  that  section  does  not  conflict  as  the 
appellant  contends,  in  any  respect  with  section  1383,  Code 
of  Civil  Procedure. 

It  is  unnecessary  to  determine  any  other  question  raised 
by  counsel,  and  the  order  should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed. 


[No.  11633.    In  Baiik.—March  23,  1887.] 

TOWN  OF  DIXON,  Appellant,  v.  JOHN  S.  MAYES 
ET  AL.,  Respondents. 

Taxation — Municipal  Corporations — Agricultural  Land  within 
Limits  of. — Land  situate  within  the  limits  of  a  municipal  corpor- 
ation organized  under  the  act  of  March  13,  1883,  but  used  solely 
for  agricultural  purposes,  is  subject  to  municipal  taxation. 

Id. — Municipal  Tax — Time  of  Delinquency  must  be  Fixed. — Under 
the  act  referred  to,  a  tax  levied  for  municipal  purposes  does  not 
become  delinquent,  and  an  action  for  its  recovery  cannot  be  main- 
tained, until  the  board  of  trustees  has  by  ordinance  fixed  the  time 
when  it  must  be  paid. 

Appeal  from  a  judgment  of  the  Superior  Court  of  So- 
lano County. 

The  facts  are  stated  in  the  opinion. 
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A.  Manning,  and  A.  L.  Hart,  for  Appellant. 

/.  McKenna,  and  George  A.  Lamont,  for  Respondents. 

Belcher,  C.  C,  —  The  town  of  Dixon  was  regularly  in- 
corporated, with  fixed  and  defined  boundaries,  by  an  act 
of  the  legislature  approved  March  30,  1878  (Stats.  1877- 
78,  p.  712).  It  was  afterward  reorganized  with  the  same 
boundaries  as  a  municipal  corporation  of  the  sixth  class, 
under  the  provisions  of  an  act  of  the  legislature  entitled 
"An  act  to  provide  for  the  organization,  incorporation, 
and  government  of  municipal  corporations/'  approved 
March  13,  1883  (Stats.  1883,  p.  93). 

The  defendant  Mayes  owned  certain  real  property  situ- 
ate within  the  corporate  limits  of  the  town,  and  among 
other  pieces  a  strip  of  land  four  hundred  feet  wide  and 
seventy-three  rods  long,  which  was  a  part  of  an  adjoin- 
ing farm  owned  by  him.  In  1884  all  his  real  and  per- 
sonal property  within  the  corporate  limits  was  assessed 
for  municipal  purposes,  and  a  tax  of  fifty  cents  on  the 
one  hundred  dollars  was  levied  thereon.  He  refused  to  pay 
the  tax,  and  this  action  was  brought  to  recover  it. 

Two  points  were  made  by  the  defendant  in  the  court 
below,  and  are  made  here:  1.  That  the  strip  of  land  re- 
ferred to  was  used  solely  for  farming  purposes,  and  so  was 
not  subject  to  municipal  taxation;  and  2.  That  the  board 
of  trustees  of  the  town  had  never  provided  by  ordinance 
any  system  for  the  assessment,  levy,  and  collection  of 
taxes  as  required  by  the  act  of  March  13,  1883  (section 
871),  and  for  that  reason  the  levy  was  not  authorized  and 
the  tax  was  not  delinquent,  and  therefore  its  collection 
could  not  be  enforced. 

Upon  the  first  point  the  court  found  as  follows :  — 

"  That  said  strip  includes  at  its  extreme  west  end  the 
dwelling-house,  corral,  barn,  orchard,  water-tank,  and 
out-buildings  of  said  John  S.  Mayes,  and  is  part  of  the 
farm  of  said  John  S.  Mayes,  consisting  of  one  thousand 
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acres,  and  is  used  entirely  in  connection  therewith,  and 
had  been  inclosed  with  a  fence  and  so  used  for  some  years 
prior  to  the  incorporation  of  said  town  in  1878,  and  is 
now  so  used. 

"  That  said  land  is  not  benefited  by  being  within  said 
limits  of  said  town;  is  not  laid  out  in  lots  or  platted;  has 
no  streets,  or  alleys,  or  sidewalks,  sewers,  gas-mains,  or 
other  municipal  improvements  or  appliances  and  conve- 
niences, and  is  not  needed  by  said  town  for  any  of  these 
purposes." 

The  court  further  found  as  a  conclusion  of  law  that 
the  strip  of  land  was  not  subject  to  taxation  for  mu- 
nicipal purposes,  and  that  the  tax  levied  against  it  and 
the  improvements  thereon  was  therefore  illegal  and 
void. 

In  some  of  the  states  decisions  have  been  rendered 
sustaining  and  in  others  holding  against  the  views  of 
the  court  below.  The  same  question  was  presented  to 
this  court  in  City  of  Santa  Rosa  v.  Coulter,  58  Cal.  537, 
and  it  was  there  held  that  land  situate  within  the  city 
limits  but  used  solely  for  agricultural  purposes  was  sub- 
ject to  municipal  taxation.  That  case  was,  in  our  opin- 
ion, rightly  determined,  and  is  decisive  of  this. 

It  should  perhaps  be  added  that  the  case  is  not  referred 
to  in  the  briefs  filed  by  counsel,  and  was  therefore  prob- 
ably not  called  to  the  attention  of  the  court  below  at  the 
time  of  the  trial. 

Upon  the  second  point  the  court  found,  in  effect,  that 
no  ordinance  had  been  passed  providing  a  system  for  the 
assessment,  levy,  and  collection  of  taxes,  but  that  all  the 
taxable  property  within  the  town,  including  that  of  de- 
fendant, was  duly  assessed  by  an  assessor  elected,  quali- 
fied, and  acting  for  that  purpose;  that  the  assessor  made 
a  true  list  of  the  property,  and  that  the  same,  properly 
verified,  was  submitted  to  the  board  of  trustees  acting  as 
a  board  of  equalization,  and  all  of  the  returns  of  the  as- 
sessor thereon  were  by  the  board  examined,  considered. 
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and  rectified;  that  the  tax  was  levied  by  the  board  of 
trustees  on  the  sixteenth  day  of  September,  1884,  by  a 
resolution  duly  passed  and  entered  upon  its  records,  and 
was  thereafter  properly  apportioned  upon  the  assessment 
roll,  but  no  provision  was  made  for  its  collection  or  as  to 
the  time  when  it  would  become  delinquent;  that  the  tax 
list  was  placed  in  the  hands  of  the  town  marshal  for  col- 
lection, and  in  January  following  a  delinquent  list  was 
delivered  to  the  town  attorney,  and  this  action  com- 
menced. 

Upon  these  facts  the  court  was  of  the  opinion  that  the 
tax  levied  against  the  defendant's  property  other  than 
the  strip  of  land,  improvements  and  personal  property 
thereon,  before  referred  to,  was  valid  and  lawful,  and  the 
plaintiff  was  entitled  to  a  judgment  therefor,  which  was 
accordingly  entered. 

From  that  judgment  entered  in  the  court  below  the  plain- 
tiff appealed,  but  the  defendant  did  not  appeal. 

Section  871  of  the  act  of  March  13,  1883,  provides  as 
follows :  — 

"  The  board  of  trustees  shall  have  power,  and  it  shall 
be  their  duty,  to  provide  by  ordinance  a  system  for  the 
assessment,  levy,  and  collection  of  all  city  or  town  taxes, 
not  inconsistent  with  the  provisions  of  this  chapter, 
which  system  shall  conform,  as  nearly  as  the  circum- 
stances of  the  case  may  permit,  to  the  provisions  of  the 
laws  of  this  state  in  reference  to  the  assessment,  levy, 
and  collection  of  state  and  county  taxes,  except  as  to 
the  times  for  such  assessment,  levy,  and  collection, 
and  except  as  to  the  officers  by  whom  such  duties 
are  to  be  performed.  All  taxes  assessed,  together  with 
any  percentage  imposed  for  delinquency,  and  the  costs 
of  collection,  shall  constitute  liens  on  the  property  as- 
sessed from  and  after  the  first  Monday  in  March  in 
each  year;  which  liens  may  be  enforced  by  a  summary 
sale  of  such  property,  and  the  execution  and  delivery 
of  all   necessary   certificates   and   deeds   therefor,    under 
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such  regulations  as  may  be  prescribed  by  ordinance, 
or  by  actions  in  any  court  of  competent  jurisdiction  to  fore- 
close such  liens." 

Other  sections  of  the  statute  provide  for  the  levy  of  a 
tax,  the  amount  thereof,  and  by  whom  it  shall  be  levied, 
the  assessment  of  property  and  the  time  when  and  by 
whom  it  shall  be  assessed,  the  equalization  of  the  assess- 
ment, and  the  manner  of  collecting  the  tax  and  appor- 
tioning the  money  when  collected;  but  we  fail  to  find 
any  provision  as  to  the  time  when  a  tax  may  be  levied,  or 
when  it  will  become  delinquent  if  not  paid. 

Assuming,  in  the  absence  of  any  statutory  provision  as 
to  the  time  when  a  tax  may  be  levied,  that  the  board  of 
trustees  may  levy  it  at  any  time  when  it  suits  their  con- 
venience and  the  needs  of  the  town,  still  it  cannot  become 
delinquent  until  there  has  been  some  authoritative  deter- 
mination as  to  the  time  when  it  must  be  paid. 

As  no  time  has  been  fixed  by  statute  or  ordinance  when 
the  tax  involved  in  this  case  should  be  paid,  it  did  not  be- 
come delinquent,  and  the  action  for  its  recovery  was  there- 
fore improperly  brought. 

It  follows  that  the  judgment  should  be  affirmed. 

Searls,  C,  and  Foote,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  9399.     In  Bank.— March  23,  1887.] 

TOWN  OF  SAN  LEANDRO,  Respondent,  v.  ED- 
WARD J.  LE  BRETON,  Administrator  of  the  Es- 
tate OF  THEO.  LE  ROY,  Deceased,  et  al.,  Appel- 
lants. 

Dedication — Map  of  Town  Site — Designation  of  Streets  and 
Squares. — Where  an  owner  of  land  lays  off  a  town  or  village 
thereon,  and  makes  a  map  of  the  town  site,  showing  it  to  be  di- 
vided into  streets,  alleys,  blocks,  and  lots,  and  then  sells  lots  with 
reference  to  such  map,  he  thereby  makes  an  irrevocable  dedication 
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of  the  space  represented  on  the  map  as  streets  to  the  use  of  the 
public.  And  if  there  be  public  squares  or  plazas  represented  on 
the  map,  the  same  rule  applies  to  them,  and  dedication  thereof 
may  be  established  in  the  same  manner. 

L). — Acceptance  by  Town  Authorities. — In  such  a  case,  to  make  the 
dedication  complete  no  formal  acceptance  by  the  town  authorities 
is  necessary.  Until  such  acceptance,  the  owner  of  the  land  holds 
the  title  to  the  property  dedicated  in  trust  for  the  public. 

Id. — Dedication  of  Pubuc  Square — County  and  Town  Purposes. — 
The  designation  of  a  square  laid  off  upon  the  map  as  "Couit 
Square"  does  not  have  the  effect  to  limit  the  dedication  thereof 
to  the  use  of  the  public  for  county  as  distinguished  from  town 
purposes. 

Id. — Assessment  of  Pubuc  Square  to  Private  Person — Estoppel. — 
The  fact  that  the  square,  after  its  dedication  to  the  public,  was 
assessed  for  town  and  county  purposes  to  a  person  in  the  adverse 
possession  thereof,  and  the  taxes  thereon  were  paid  by  him,  does 
not  impair  the  rights  of  the  public,  or  estop  the  town  from  claim- 
ing under  the  dedication  as  against  him. 

Id. — Adverse  Occupation  of  Street  or  Square. — The  right  to  a  street 
or  square  dedicated  to  public  uses  cannot  be  acquired  by  adverse 
occupation  as  against  the  public. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Pillsbury  &  Blanding,  and  B.  S.  Brooks,  for  Appellants. 

The  dedication  was  inoperative,  because  there  was  no 
acceptance  by  the  public,  or  use  for  the  purposes  in- 
tended. {San  Francisco  v.  Canavan,  42  Cal.  553 ;  Bissell  v. 
N.  Y.  C.  R.  R.  Co.,  26  Barb.  634;  Attorney  General  v.  M.  & 
E.  R,  R.  Co.,  19  N.  J.  Eq.  391 ;  Tillman  v.  People,  12  Mich. 
401 ;  People  v.  Jones,  6  Mich.  176 ;  Fisk  v.  Town  of  Ha- 
vana, 88  111.  208;  State  v.  Tucker,  36  Iowa,  485;  WestfaJl 
V.  Hunt,  8  Ind.  174;  Niagara  Falls  etc.  v.  Bachman,  66  N. 
Y.  261 ;  Sanford  v.  City  of  Meridian,  52  Miss.  389 ;  Par- 
sons  V.  Trustees  etc,  4A:  Ga.  529 ;  David  v.  A^ezv  Orleans,  16 
La.  Ann.  404;  S.  C,  79  Am.  Dec.  586.)  The  plaintiff  is 
estopped  to  maintain  the  action.  (Knight  v.  Heaton,  22 
Vt,  480;  Alve's  Ex'rs  v.  Town  of  Henderson,  16  B.  Mon. 
131 ;  City  of  Pella  v.  Scholte,  24  Iowa,  283 ;  S.  C,  95  Am. 
Dec.  729;  Callaway  Co,  v.  Nolley,  31  Mo.  393;  Commis- 


Digitized  byVjOOQlC 


172  San  Leandro  v,  Le  Breton.  [Sup.  Ct 

sioners  v.  Taylor,  2  Bay,  282;  S.  C,  1  Am.  Dec.  047.) 
When  land  once  dedicated  to  public  use  has  been  for  many 
years  in  the  occupancy  of  the  owner,  that  circumstance  is 
evidence  that  the  claim  of  the  public  is  waived.  {Lee  v. 
Lake,  14  Mich.  12;  S.  C,  90  Am.  Dec.  220;  Baker  v.  John- 
ston, 21  Mich.  S20  ;Briell  v.  Natchez,  48  Miss.  423.)  The 
taxation  of  the  square  by  the  town  operates  as  an  estoppel. 
{Adams  County  v.  B.  &  M.  R.  R.  Co.,  39  Iowa,  508;  Aur- 
dobon  Co,  v.  Am.  Emigrant  Co.,  40  Iowa,  466;  County  etc. 
v.  Am.  Emigrant  Co.,  93  U.  S.  124;  Swain  v.  Seamens,  9 
Wall.  264;  Wilder  v.  St.  Paul,  12  Minn.  116.) 

H.  F.  Crane,  for  Respondent. 

A  formal  acceptance  by  the  town  was  not  necessary  to 
complete  the  dedication.  {Derby  v.  Ailing,  40  Conn.  410; 
Jersey  City  v.  M.  &  E.  Banking  Co.,  12  N.  J.  Eq.  547 ; 
Den  V.  Du^nmer,  20  N.  J.  L.  86;  Trustees  of  M.  E.  Church 
v.  Hoboken,  33  N.  J.  L.  13;  Ruch  v.  Rock  Islafid,  5  Biss. 
95 ;  Doraston  v.  Payne,  2  Smith's  Lead.  Cas.  224 ;  Oswald 
V.  Grim,  22  Tex.  94;  Preston  v.  Navasota,  34  Tex.  684; 
Zearing  v.  Raber,  74  111.  409;  Shun  v.  Stothart,  29  La. 
Ann.  632 ;  Hardy  v.  Memphis,  10  Heisk.  127 ;  Henshaw  v. 
Hunting,  1  Gray,  203;  Grogan  v.  Hayward,  6  Saw.  498; 
Huber  v.  Gazely,  18  Ohio,  18.) 

Belcher,  C.  C.  —  This  is  an  action  to  determine 
whether  a  certain  block  of  land,  situate  within  the  cor- 
porate limits  of  the  town  of  San  Leandro,  in  Alameda 
County,  is  a  public  square,  dedicated  to  the  use  of  th2 
town  and  the  inhabitants  thereof,  or  is  owned  and  right- 
fully occupied  by  the  defendants. 

In  the  court  below  the  plaintiff  prevailed,  and  the  ap- 
peal is  by  the  defendants  from  the  judgment  and  an  order 
denying  a  new  trial. 

It  appears  from  the  record  that  in  1854  the  widow  and 
children  of  Jose  Joaquin  Estudillo  were  the  owners  of  the 
rancho  de  San  Leandro,  situate  in  Alameda  Cjuntv,  and 
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embracing  about  six  thousand  acres  of  land,  and  were 
desirous  of  founding  a  town  or  village  thereon.  As  a 
site  for  the  proposed  town  or  village,  they  selected  about 
two  hundred  acres  of  the  rancho,  which  included  the 
residence  of  the  owners,  and  is  the  present  site  of  the 
town  of  San  Leandro,  and  caused  it  to  be  surveyed  into 
streets,  blocks,  and  lots.  They  then  caused  a  map  of  the 
survey  to  be  made,  on  which  the  streets  were  represented 
and  named,  and  the  blocks,  with  the  exception  herein- 
after noted,  were  numbered  and  divided  into  lots.  The 
blocks  were  three  hundred  feet  square,  and  were  desig- 
nated by  numt)ers  from  1  to  66  inclusive,  and  each  full 
block  was  divided  into  fourteen  lots,  designated  by  the 
letters  of  the  alphabet,  A  to  N  inclusive.  One  of  the 
blocks  —  the  one  bounded  by  Davis  Street,  Estudillo 
Street,  Ward  Street,  and  Martinez  Street,  and  which  is 
here  in  controversy  —  was  marked  **  Court  Square "  on 
the  map,  and  was  not  numbered  or  divided  into  lots. 
The  map  was  certified  as  a  plat  of  the  town,  and  was  filed 
by  the  owners  of  the  land  in  the  office  of  the  recorder  of 
Alameda  County  on  the  twenty-seventh  day  of  February, 
1855,  and  has  ever  since  remained  and  now  is  a  part  of 
the  records  and  files  of  that  office.  A  duplicate  of  the 
map  was  kept  by  the  proprietors  at  their  place  of  busi- 
ness in  the  town,  and  was  by  them  and  their  agents  ex- 
hibited to  all  purchasers  of  lots  and  blocks,  and  all  said 
lots  and  blocks  were  negotiated  and  sold  to  purchasers 
in  accordance  with  the  map  or  plat,  and  all  deeds  were 
made  with  reference  to  it. 

The  town  was  first  incorporated  and  made  a  body 
politic  and  corporate  by  an  act  of  the  leigslature,  ap- 
proved March  21,  1872,  and  during  the  months  of  June 
and  July  of  that  year  the  board  of  trustees  caused  a  new 
survey  and  plat  of  the  town  to  be  made.  This  new  plat 
or  map,  so  far  as  the  two-hundred-acre  tract  before  spoken 
of  is  concerned,  was  an  exact  duplicate  of  the  map  filed 
in  1855,  and  was  adopted  and  approved  as  the  plat  of  tlie 
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town  by  a  resolution  and  ordinance  passed  by  the  board  of 
trustees  on  the  9th  of  December,  1872. 

The  foregoing  facts  are  alleged  in  the  complaint  and  not 
denied  by  the  answer. 

It  further  appears  that  not  less  than  eight  blocks  and 
thirteen  lots  in  other  blocks  were  sold  and  conveyed  by  the 
proprietors  between  February,  1855,  and  March,  1857. 
One  of  the  blocks  so  sold  was  on  Davis  Street,  opposite  to 
the  block  in  question,  and  at  the  time  of  the  sale  it  was 
represented  to  the  purchaser  that  the  said  block  in  question 
was  a  public  square. 

For  eight  or  nine  years  after  the  map  was  filed  in  1855, 
"  Court  Square  "  remained  open  and  uninclosed.  In  1862, 
1863,  or  1864  it  was  inclosed  by  one  of  the  defendants,  in 
connection  with  an  adjacent  block  on  which  he  resided,  and 
a  small  barn  was  placed  upon  it.  Since  that  time  the  in- 
closure  has  been  kept  up,  and  a  part  of  the  ground  has 
been  annually  cultivated  by  him. 

Upon  these  facts  the  court  below  found  as  conclusions 
of  law :  — 

"  That  the  town  proprietors  in  making  the  map  and 
plat  of  the  towai,  as  stated,  and  in  placing  the  same  as  a 
public  record  of  the  county  in  the  office  of  the  county 
recorder,  it  operated  as  a  declaration  on  their  part  to  dedi- 
cate the  place  named  '  Court  Square '  to  the  purposes  of  an 
open,  public  town  square  for  the  use  of  the  inhabitants  of 
the  town  and  the  public. 

"  That  in  immediately  following  up  the  making  and  fil- 
ing of  the  said  map  and  plat  by  sales  and  conveyances  by 
them  of  lots  and  blocks  in  the  town  to  bona  Me  purchas- 
ers, in  accordance  with  such  map  and  plat,  such  dedication 
became  absolute  and  irrevocable." 

These  conclusions  are  assailed  by  the  appellants  as  not 
warranted  by  the  facts,  and  whether  they  are  or  not  is 
the  principal  question  presented  in  the  case. 

It  is  settled  law  that  where  one  owning  land  lays  off  a 
town  or  village  thereon,  and  makes  a  map  of  the  town 
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site  showing  it  to  be  divided  into  streets,  alleys,  blocks, 
and  lots,  and  then  sells  lots  with  reference  to  such  map, 
he  thereby  makes  an  irrevocable  dedication  of  the  space 
represented  on  the  map  as  streets  to  the  use  of  the 
public.  There  are  many  cases  to  this  effect,  but  only 
a  few  need  be  cited.  {Rowan's  Ex^rs  v.  Town  of  Port- 
land, 8  B.  Mon.  232 ;  Briell  v.  City  of  Natchez,  48  Miss. 
423 ;  Bartlett  v.  Bangor,  67  Me.  464 ;  Wiggins  v.  McCleary, 
49  N.  Y.  346;  Kittle  v.  Pfeiffer,  22  Cal.  489;  Stone  v. 
Brooks,  35  Cal.  501.)  And  if  there  be  public  squares 
or  plazas  represented  on  the  map,  the  same  rule  ap- 
plies to  them,  and  dedication  thereof  may  be  established 
in  the  same  manner.  (Cincinnati  v.  White's  Lessees,  6 
Pet.  431;  Trustees  of  Watertown  v.  Cowen,  4  Paige,  510; 
Huber  v.  Gazely,  18  Ohio,  18;  Logansport  v.  Dunn,  8  Ind. 
378 ;  Carter  v.  City  of  Portland,  4  Or.  339 ;  Raich  v.  Rock 
Island,  5  Biss.  95 ;  Grogan  v.  Town  of  Hayward,  6  Saw. 
498.) 

To  make  the  dedication  complete,  no  formal  acceptance 
of  it  is  necessary.  In  this  case  no  such  acceptance  could 
have  been  had  till  the  town  was  organized  by  the  legis- 
lature in  1872;  and  until  then  the  former  owners  held 
the  title  of  the  property  dedicated  in  trust  for  the  public. 
{Grogan  v.  Town  of  Hayward,  supra;  Jersey  City  v.  Mor- 
ris Canal  and  Banking  Co,,  12  N.  J.  Eq.  547 ;  School  Dis- 
trict v.  Heath,  56  Cal.  478.) 

But  it  is  urged  that  the  proprietors  never  intended  to 
dedicate  the  premises  in  question  as  a  public  square,  and 
so  no  dedication  was  in  fact  made;  that  at  the  time  the 
map  was  made  and  filed  San  Leandro  was  striving  to 
become  the  county  seat  of  the  county,  and  that  the  pro- 
prietors, hoping  and  expecting  the  adoption  of  the  town 
as  the  county  seat,  and  that  they  would  derive  a  benefit  and 
advantage  therefrom,  for  the  purpose  of  showing  to 
purchasers  of  lots  that  the  county  buildings  were  to  be 
located  in  the  town,  marked  and  designated  "  Court 
Square "    for   county   purposes,    intending   it   to   be   used 
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for  the  erection  of  a  court-house,  and  such  other  build- 
ings and  offices  as  customarily  accompany  and  are  used 
with  the  court-house;  that  the  name  shows  that  the  block 
was  intended  to  be  used  for  county  buildings  and  county 
purposes,  and  not  otherwise;  and  that  it  carries  on  its 
face  notice  of  the  use  for  which  it  was  designed. 

In  support  of  this  contention,  it  was  shown  that  on  the 
twenty-ninth  day  of  December,  1864,  the  proprietors  exe- 
cuted and  delivered  to  the  county  of  Alameda  their  deed 
for  four  acres  of  land,  "  to  be  located  in  such  part  of  the 
town  of  San  Leandro  as  any  persons  who  shall  be  author- 
ized to  act  and  decide  upon  the  matter  may  choose,"  and 
the  land  so  chosen  was  to  be  "  for  the  exclusive  use  of 
said  county  for  the  erection  of  a  court-house,  and  such 
other  buildings  and  inclosures  as  may  be  needed  for  the 
use  of  said  county."  It  was  further  shown  that  on  the 
twenty-fifth  day  of  August,  1856,  and  after  San  Leandro 
had  been  made  the  county  seat  of  the  county,  the  proprie- 
tors executed  another  deed,  and  thereby  conveyed  to  the 
county  "block  number  nineteen  (19)  in  the  town  of 
San  Leandro,  in  said  county  of  Alameda,  according  to  the 
records,  plat,  or  other  official  plan  of  said  town,  con- 
taining two  (2)  acres  more  or  less;  said  block  of  land 
having  been  selected  by  the  board  of  supervisors  of  said 
county  as  a  site  for  the  erection  of  a  court-house  and  jail 
upon,  as  contemplated  by  the  deed  of  the  said  party  of 
the  first  part  to  the  said  party  of  the  second  part,  above 
referred  to." 

No  other  evidence  upon  this  subject  was  offered  by  de- 
fendants, and  the  court  found :  — 

"  That  neither  at  the  time  of  the  making  of  said  sur- 
vey and  plat  by  the  proprietors,  to  wit,  some  time  pre- 
vious to  the  twenty-ninth  day  of  December,  1854,  or  at 
the  time  said  plat  was  filed  as  aforesaid,  or  at  any  time, 
did  said  proprietors  intend  that  said  place,  named  on  the 
plat  '  Court  Square,'  should  be  used  for  the  erection 
of  county  buildings,  or  be  used  in  any  manner  for  county 
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purposes;  but,  on  the  contrary,  it  was  the  intention  of 
said  owners  and  proprietors,  in  laying  out  said  town  as 
aforesaid,  that  this  place,  so  left  by  them  open  and  vacant, 
and  by  them  named  *  Court  Square,'  should  forever  be  and 
remain  an  open,  public  square  for  the  use  of  the  town  and 
the  inhabitants  thereof  and  the  public." 

We  are  unable  to  see  any  such  significance  in  the  word 
"  Court "  as  is  claimed  by  the  appellants,  or  that  this 
finding  should  be  set  aside  because  not  justified  by  the 
evidence. 

It  is  further  insisted  that  because  after  1871  the  town 
and  county  assessors  included  this  square  in  their  assess- 
ment lists,  and  it  was  included  in  the  general  tax  levy,  and 
the  defendants'  intestate  paid  the  taxes,  and,  in  obedience  to 
the  municipal  ordinances,  improved  the  streets  bordering 
on  the  square,  the  plaintiff  is  now  estopped  from  claiming 
it  as  against  the  defendants. 

The  answer  is,  that  when  the  block  was  dedicated  to 
the  use  of  the  public  as  a  public  square  it  became  a  part 
of  the  public  grounds  of  the  town,  and  could  not  be 
legally  assessed  or  taxed  for  state,  county,  or  municipal 
purposes;  and  the  erroneous  action  of  officials  in  the  re- 
spects named  could  not  impair  the  rights  of  the  public, 
or  confer  rights  upon  the  defendants.  The  doctrine  of 
estoppel  has  therefore  no  application.  As  to  the  defense 
that  the  action  is  barred  by  the  statute  of  limitations,  it 
is  sufficient  to  refer  to  the  cases  of  Hoadley  v.  City  of  San 
Francisco,  50  Cal.  265,  and  People  v.  Pope,  53  Cal.  437,  in 
which  it  was  held  by  this  court  that  no  one  can  acquire  by 
adverse  occupation  as  against  the  public  the  right  to  a  street 
or  square  dedicated  to  public  uses. 

It  follows  that  the  judgment  and  order  should  be  af- 
firmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

LXXU.    OAL. — 12 
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[No.  11156.     Department  Two.— March  25,  1887.] 

MARY  C.  BENNETT,  Respondent,  v.  W.  D.  HOBRO, 
Appellant. 

New  Trial — Action  to  Recover  for  Personal  Injuries — In- 
adequacy OF  Verdict — Specification  of  Error. — In  an  action  to 
recover  damages  for  personal  injuries,  the  plaintiff  in  whose  favor 
the  verdict  is  rendered,  may  move  for  a  new  trial  upon  the  ground 
that  the  verdict,  being  too  small,  is  not  sustained  by  the  evidence; 
and  a  specification  of  error  in  the  statement  to  the  effect  that  it 
appears  from  the  evidence  that  the  injuries  of  the  plaintiff  were 
very  serious,  and  that  the  sum  found  by  the  jury  was  unreason- 
able and  grossly  inadequate,  is  a  sufficient  specification. 

Id. — Discretion  of  Trial  Court — Verdict  Contrary  to  Evidence. — 
The  lower  court  has  discretion  to  grant  a  new  trial  when  it  is  of 
opinion  that  the  verdict  is  contrary  to  the  weight  of  evidence;  and 
the  Supreme  Court  will  not  interfere  with  its  discretion  in  so  do- 
ing, except  in  extreme  cases,  or  where  it  is  apparent  that  the 
lower  court  has  proceeded  upon  an  erroneous  hypothesis. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Bennett,  Wigginton  &  Creed,  and  Wigginton,  Creed  & 
Howes,  for  Appellant. 

Crittenden  Thornton,  and  F.  H.  Merzbach,  for  Respond- 
ent. 

Searls,  C.  —  This  is  an  action  to  recover  damages  laid 
at  ten  thousand  dollars,  for  injuries  sustained  by  plaintiff, 
by  falling  through  a  trap-door  in  a  building  of  one  E.  J. 
Bennett,  alleged  to  have  been  carelessly  and  negligently  left 
open  by  the  servants  and  employees  of  said  defendant. 

The  cause  was  tried  by  a  jury,  and  a  verdict  rendered 
in  favor  of  plaintiff  for  two  hundred  dollars,  upon  which 
judgment  was  entered. 

In  due  time  plaintiff  moved  for  a  new  trial  upon  the 
grounds  of,  —  "  1.  Insufficiency  of  the  evidence  to  justify 
the  verdict;  2.  That  said  verdict  is  against  law  and 
against  the  evidence." 
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The  motion  was  granted,  and  defendant  appeals  from 
the  order  of  the  court  thus  awarding  a  new  trial. 

Among  the  specifications  of  error  in  the  statement  is 
one  to  the  effect  that  it  appears  from  the  evidence  that  the 
injuries  of  plaintiff  were  very  serious,  and  that  the  sum  paid 
[found]  by  the  jury  of  two  hundred  dollars  was  unreason- 
ably and  grossly  inadequate. 

In  Dubrutz  v.  Jessup,  54  Cal.  118,  it  was  held  that  where 
a  party  against  whom  a  verdict  was  rendered  depended 
upon  the  circumstance  that  the  verdict  was  too  large  or 
too  small,  he  might  rely  upon  the  ground  that  the  verdict 
was  not  sustained  by  the  evidence,  the  specification  being 
that  "  the  said  verdict  in  respect  to  the  said  damages  is 
not  sustained  by  the  evidence,  and  is  contrary  to  the  law 
and  the  evidence,"  and  this  was  held  a  sufficient  specifi- 
cation. 

Reference  to  the  evidence  on  this  point  shows  that  it 
tended  to  prove  the  injuries  sustained  by  the  plaintiff  to 
have  been  very  severe,  resulting  in  her  long  confinement, 
with  a  reasonable  apprehension  that  they  may  perma- 
nently disable  her. 

Under  such  circumstances,  the  court  may  well  have 
concluded  that  the  sum  awarded  her  was  insignificant  in 
proportion  to  the  injuries  received. 

It  is  within  the  province  of  the  Superior  Court  to  grant 
a  new  trial  where  it  is  of  opinion  the  verdict  is  contrary 
to  the  weight  of  evidence.  {Bauder  v.  Tyrrel,  59  Cal.  99; 
Irving  V.  Ctmningham,  58  Cal.  306.)  And  this  court  will 
not  interfere  with  its  discretion  in  so  doing,  except  in  ex- 
treme cases,  or  except  in  cases  where  it  is  apparent  the 
court  below  has  proceeded  upon  an  erroneous  hypothesis. 

We  are  of  opinion  the  order  appealed  from  should  be  af- 
firmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed. 
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[No.  9686.    Department  Two.— March  26,  1887.] 

HENRY   PIERCE,    Respondent,  v.   GERMAN   SAV- 
INGS AND  LOAN  SOCIETY,  Appellant. 

MuiSANOE  ON  RsAL  ESTATE — LIABILITY  OF  PuBCHASEB. — ^VVhere  a  per- 
son with  full  knowledge  of  the  existence  of  a  nuisance  upon  rea* 
estate,  for  which  the  owner  would  be  liable,  purchases  the  re- 
versionary interest  therein,  and  receives  the  rents  thereof  from  tiie 
tenant  in  possession,  he  thereby  voluntarily  assumes  the  respon- 
sibility for  the  nuisance,  and  becomes  liable  for  the  damages  caused 
thereby  subsequent  to  his  purchase. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  refus- 
ing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Jarboe,  Harrison  &  Goodfellow,  for  Appellant. 

A  landlord  is  not  liable  for  a  nuisance  which  is  caused 
by  the  act  or  neglect  of  his  tenant.  {Mayor  v.  Corlies,  2 
Sand.  301;  Clancy  v.  Byrne,  56  N.  Y.  129;  Swords  v. 
Edgar,  59  N.  Y.  28;  Ditchett  v.  S.  D,  R.  R.,  67  N.  Y.  425 ; 
Leonard  v.  Stover,  115  Mass.  86;  Rich  v.  Baster/ield,  4 
McG.  &  S.  805 ;  Pretty  v.  Brickmore,  L.  R.  8  Com.  P.  401 ; 
Russell  V.  Shenton,  3  Ad.  &  E.,  N.  S.,  458.) 

E.  F,  SwortHguer,  George  A.  Wentworth,  and  Lloyd 
Baldunn,  for  Respondent. 

The  defendant  is  liable  for  the  damage  caused  by  the 
nuisance  after  its  purchase.  (Civ.  Code,  sec.  3483;  Grady 
V.  Wolsner,  46  Ala.  381 ;  Rosewell  v.  Pryor,  2  Salk.  460 ; 
Ttiberville  v.  Stamp,  1  Salk.  19;  Rex  v.  Pedley,  1  Ad.  & 
E.  822;  Thompson  v.  Gibson,  7  Mees.  &  W.  456;  Wenzlick 
V.  McC otter,  87  N.  Y.  127 ;  Brown  v.  Cay.  &  S.  R.  R.  Co., 
12  N.  Y.  486.) 

Searls,  C.  —  This  action  is  brought  to  recover  dam- 
ages  claimed   to   have   been    sustained    from   a   nuisance 
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maintained  upon  the  premises  of  the  defendant,  adjoin- 
ing those  of  the  plaintiff. 

The  cause  was  tried  by  a  jury,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  for  $1,050,  for  which  sum  judgment 
was  entered.  Defendant  appeals  from  the  judgment,  and 
from  an  order  denying  a  new  trial. 

The  facts  shown  by  the  evidence  are  that  the  plaintiff 
and  the  defendant  are  the  owners  of  contiguous  lots  of 
land  on  Montgomery  Street  in  San  Francisco,  separated  by 
a  party-wall;  that  the  plaintiff  has  been  the  owner  of  his 
lot  of  land  for  upward  of  twenty  years,  and  that  the  de- 
fendant has  been  the  owner  of  the  adjacent  lot  of  land  since 
August  3,  1882;  that  upon  the  premises  of  the  defendant 
there  has  been  maintained  a  steam-bathing  establishment 
for  ten  or  twelve  years,  and  that  by  the  manner  in  which 
the  said  bathing  establishment  had  been  maintained,  the 
plaintiff  had  sustained  damage. 

It  also  appeared  that  the  said  steam-bathing  establish- 
ment was  placed  there  by  the  former  owner  of  the  prem- 
ises, and  during  the  period  of  the  alleged  nuisance  and 
damage  was  maintained  by  one  Justin  Gates,  who  was 
in  possession  under  a  lease  from  August  Alers,  the 
owner  of  the  said  premises  at  the  time  of  making  said 
lease. 

Gates  had  been  in  possession  of  the  premises,  and  had 
maintained  the  steam-bathing  establishment  since  Jan- 
uary 1,  1880.  He  had  taken  a  new  lease  from  Alers 
January  11,  1882,  for  the  term  of  two  years,  and  had  re- 
mained in  possession  under  that  lease  until  after  the  com- 
mencement of  this  action. 

While  Gates  was  so  in  possession  of  the  premises  under 
this  lease,  Alers,  on  the  3d  of  August,  1882,  conveyed  the 
premises  to  the  defendant,  and  after  that  date  Gates  at- 
torned to  the  defendant  and  paid  it  the  rent  provided  for 
in  the  lease.  In  the  summer  of  1883  the  premises  were 
repaired  by  the  defendant,  and  since  then  no  damage  has 
been  sustained. 
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It  would  seem  that  the  injury  complained  of  com- 
menced as  early  as  1881,  and  in  January  or  February  of 
1882  plaintiff  notified  August  Alers  of  the  fact;  that  Alers 
then  claimed  to  have  nothing  to  do  with  the  property, 
and  referred  plaintiff  to  the  defendant  as  the  owner. 
Defendant  held  a  mortgage  upon  the  property,  but  did 
not  become  the  owner  thereof  until  August  3,  1882,  as  be- 
fore stated. 

Prior  to  and  at  the  time  of  becoming  the  owner  of  the 
property,  defendant  had  full  notice  of  the  existence  of  the 
alleged  nuisance. 

Section  3483  of  the  Civil  Code  provides  that  "  every 
successive  owner  of  property  who  neglects  to  abate  a  con- 
tinuing nuisance  upon  or  in  the  use  of  such  property,  cre- 
ated by  a  former  owner,  is  liable  therefor  in  the  same  man- 
ner as  the  one  who  first  created  it." 

Addison  in  his  work  on  Torts  states  the  rule  as  appli- 
cable to  the  facts  of  this  case  thus :  — 

"  If  a  nuisance  be  created  on  the  premises,  and  a  man 
purchase  the  premises  with  the  nuisance  upon  them, 
though  there  be  a  demise  for  a  term  at  the  time  of  the 
purchase  so  that  the  purchaser  has  no  opportunity  of  re- 
moving the  nuisance,  yet  by  purchasing  the  reversion  with 
the  existing  nuisance,  he  makes  himself  liable  for  the  con- 
tinuance of  the  nuisance.'* 

The  doctrine  thus  enunciated  is  taken  from  the  opinion 
of  Littledale,  J.,  in  Rex  v.  Pcdlcy,  1  Ad.  &  E.  827,  and 
the  learned  judge  proceeds  to  say :  "  But  if,  after  the 
reversion  is  purchased,  the  nuisance  be  created  by  the 
occupier,  the  reversioner  incurs  no  liability;  yet,  in  such 
a  case,  if  there  were  only  a  tenancy  from  year  to  year,  or 
any  short  period,  and  the  landlord  desired  to  renew  the 
tenancy  after  the  tenant  had  erected  the  nuisance,  that 
would  make  the  landlord  liable.  He  is  not  to  let  the  land 
with  the  nuisance  upon  it." 

This  limitation  of  the  liability  of  the  landlord,  in  cases 
where  he  has  no  right  of  entry  to  abate  a  nuisance  created 
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by  the  tenant  after  the  demise,  comports  with  justice. 
On  the  other  hand,  the  landlord  who  demises  premises 
with  a  nuisance  existing  thereon  is  a  consenting  party 
thereto. 

In  the  present  case,  the  former  owner  of  the  premises 
created  the  nuisance  and  demised  the  same  with  such 
nuisance  upon  them  to  Dr.  Gates. 

Thereafter  defendant,  with  full  knowledge  of  the  nui- 
sance and  of  the  tenancy,  purchased  the  reversion,  and 
received  the  rent  from  the  tenant,  who  attorned  to  it,  and 
during  this  state  of  things  plaintiff  sustained  the  damage 
for  which  he  had  verdict  and  judgment. 

He  who  with  full  knowledge  of  the  existence  of  a  nui- 
sance upon  real  estate,  for  which  the  owner  would  be  liable, 
purchases  the  reversionary  interest  in  such  real  estate,  and 
receives  the  rents  thereof  from  the  tenant  in  possession, 
thereby  voluntarily  assumes  the  responsibility  of  such  nui- 
sance, and  becomes  liable  for  the  damages  sustained  in  con- 
sequence thereof,  subsequent  to  his  purchase. 

The  instructions  of  the  court  below  were  in  consonance 
with  this  theory,  and  the  judgment  and  order  appealed 
from  should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C.,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  9556.     Department  Two.— March  25,  1887.] 

EDWARD  F.  PALMER,  Respondent,  v,  M.  S.  GAL- 
VIN, Appellant. 

Point  San  Jose  MiLrrABT  Reservation — Land  Included  in — Convey 
ANCE  or  BY  City  and  County  of  San  Francisco — Act  of  July  1, 
1870 — Judicial  Notice. — The  action  was  brought  to  recover  the 
possession  of  a  lot  of  land  in  the  city  and  county  of  San  Fran- 
cisco, which  originally  was  part  of  the  Point  San  Jo84  Military 
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Reservation,  but  which  had  been  granted  to  the  city  and  county 
by  the  act  of  Congress  of  July  1,  1870,  in  trust,  for  the  purpose 
of  conveying  the  same  to  certain  persons  mentioned  in  the  act  as 
beneficiaries.  The  plaintiff,  claiming  to  be  the  beneficiary  entitled 
to  the  land  in  question,  had  received  a  deed  therefor  from  the  city 
and  county,  and  had  entered  into  and  held  possession  of  the  same 
until  within  five  years  prior  to  the  commencement  of  the  action, 
when  he  was  ousted  by  the  defendant.  The  court  found  that  the 
land  had  been  originally  included  within  the  reservation.  ffeZd, 
that  in  the  absence  of  evidence  to  the  contrary,  the  Supreme  Court 
would  not  take  judicial  notice  that  the  land  waa  not  so  included. 

Id. — BRIGHT  OP  Benkficiart — Intbudeb  cannot  Question. — Eeld  fur- 
ther, that  the  defendant,  being  a  mere  intruder  upon  the  possession 
of  the  plaintiff,  and  having  no  claim  to  the  title  of  the  city  and 
county,  could  not  be  permitted  to  show  that  the  plaintiff  was  not 
a  beneficiary  under  the  act,  or  that  the  city  and  county  had  no 
right  to  convey  to  him. 

Appeal  from  a  judgment  of  the  city  and  county  of  San 
Prancisco,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

M,  G.  Cobb,  and  A.  C.  Searle,  for  Appellant. 

Thomas  C.  Huxley,  for  Respondent. 

Belcher,  C.  C.  —  This  is  an  action  of  ejectment  to  re- 
cover possession  of  a  fifty-vara  lot  lying  at  the  southwest 
corner  of  Beach  and  Hyde  Streets,  in  the  city  and  county 
of  San  Francisco. 

The  plaintiff  claimed  to  be  the  owner  of  the  lot,  and 
to  establish  his  title,  proved  at  the  trial  the  following 
facts : — 

On  the  6th  of  November,  1850,  the  President  of  the 
United  States  made  an  order  exempting  and  reserving 
from  sale,  for  public  purposes,  certain  lands  situate  on  the 
peninsula  of  San  Francisco  at  Point  San  Jose,  or  Black 
Point. 

On  the  31st  of  December,  1851,  this  order  was  modi- 
fied by  the  President  so  as  to  embrace  as  Point  San  Jose 
only  the  following-described  tract,  viz. :  "  The  promon- 
tory of  Point  San  Jose  within  boundaries  of  not  less  than 
eight  hundred  yards  from  its  northern  extremity." 
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On  the  1st  of  July,  1870,  an  act  of  Congress  was  ap- 
proved entitled  "  An  act  to  relinquish  the  interest  of  the 
United  States  in  certain  lands  to  the  city  and  county  of 
San  Francisco."  By  this  act  a  portion  of  the  "  Point  San 
Jose  Military  Reservation  "  was  granted  to  the  city  and 
county  for  the  following  uses  and  purposes :  — 

"  1.  To  maintain  all  streets  and  alleys  as  now  laid  out 
upon  the  official  map  of  the  city  of  San  Francisco;  2. 
And  then  in  trust  to  grant  and  convey  the  remainder  of 
said  lands  to  the  parties  severally  who  are,  at  the  date  of 
the  passage  of  this  act,  in  the  actual  bona  Me  possession 
thereof  by  themselves  or  their  tenants,  and  in  such  par- 
cels as  the  same  are  so  held  and  possessed  by  them,  or 
who,  if  they  have  not  such  possession,  were  deprived 
thereof  by  the  United  States  military  authorities  when 
they  went  into  the  occupancy  of  the  said  military  reser- 
vation, or  were  deprived  thereof  by  intruders  or  tres- 
passers against  whom  possession  may  be  recovered  by  legal 
process." 

The  plaintiff  claimed  to  be  one  of  the  beneficiaries  pro- 
vided for  in  the  act,  and  thereafter,  in  pursuance  of  its 
provision,  a  deed  of  the  lot  in  question,  dated  December  24, 
1870,  and  duly  executed,  was  made  and  delivered  to  him 
by  the  city  and  county. 

The  plaintiff  then  went  into  possession  of  the  lot,  and 
remained  in  possession  of  it  until  within  five  years  be- 
fore the  commencement  of  the  action,  when  the  defendant 
entered. 

The  defendant  by  his  answer  denied  all  the  allegations 
of  the  complaint,  and  pleaded  the  statute  of  limitations, 
but  at  the  trial  introduced  no  testimony  bearing  upon  the 
issues  presented. 

The  court  found  all  the  facts  and  rendered  its  judgment 
in  favor  of  plaintiff.  The  defendant  then  moved  for  a  new 
trial,  and  now  prosecutes  this  appeal  from  the  judgment  and 
order  denying  his  motion. 

Only  two  points  are  made  by  the  appellant  here.     They 
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are:  1.  That  the  lot  in  question  was  not  a  part  of  the 
Point  San  Jose  Military  Reservation,  and  so  was  not 
granted  to  the  city  by  the  act  of  Congress;  and  2.  If  it 
was,  the  plaintiff  was  not  a  beneficiary  provided  for  in 
the  act,  and  so  the  deed  from  the  city  did  not  convey  to 
him  any  title. 

As  to  the  first  point,  it  is  enough  to  say  that  the  court 
found  that  the  lot  was  within  the  boundaries  and  a  part 
of  the  Military  Reservation,  and  that  it  so  remained  until 
the  passage  of  the  act  of  Congress  of  July  1,  1870,  whereby 
it  was  relinquished  and  granted  to  the  city.  There  was 
direct  and  positive  testimony  in  support  of  this  finding, 
and  in  the  absence  of  all  contradictory  evidence,  we  do  not 
see  how  this  court  can  take  judicial  notice  that  the  facts 
proved  were  not  true. 

The  second  point  is  met  by  the  decisions  of  this  court. 
In  Le  Roy  v.  Cunningham,  44  Cal.  600,  it  was  held  that 
a  person  who  is  not  entitled  to  a  conveyance  from  the 
city,  cannot  raise  the  question  whether  the  city  of  San 
Francisco  made  the  conveyance  of  a  portion  of  the 
"  Point  San  Jose  Military  Reservation "  to  the  person 
who  was  entitled  to  it  under  the  act  of  Congress  of  July 
1,  1870.  In  that  case,  as  in  this,  the  defendant  was  an 
intruder  upon  the  plaintiff's  possession,  and  the  court  at 
page  669  said :  "  The  defendant  having  intruded  upon 
the  actual  possession  of  the  plaintiff,  the  possession 
which  he  thus  acquired  was  mala  Me,  as  between  them- 
selves and  in  the  sense  of  the  statute.  He  was  therefore 
not  entitled  to  a  conveyance  of  the  fee,  and  is  not  in  a 
position  to  inquire  whether  it  was  rightfully  conveyed  to 
the  plaintiff.  That  was  a  question  for  the  board  of  super- 
visors, in  which  the  defendant  had  no  concern,  inasmuch 
as  he  was  not  entitled  to  the  conveyance."  In  Naglee  v. 
Palmer,  50  Cal.  642,  it  was  held  that  one  who  was  not  a 
beneficiary  under  the  act  of  Congress  of  July  1,  1870, 
cannot  question  the  right  of  the  city  to  convey  land, 
under  the  provisions  of  the  act,  to  another.     And  in  ^fc' 
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Creery  v.  Sawyer,  52  Cal.  257,  it  was  decided  that  if  a 
city  holds  the  title  to  lands  within  its  limits  as  a  trustee 
for  the  parties  in  possession  of  the  same,  and  the  proper 
authorities  of  the  city  convey  the  land,  one  who  has  no 
claim  to  it  himself  cannot  raise  the  question  whether  the 
grantee  w-as  a  beneficiary  and  entitled  as  such  to  the  con- 
veyance, and  that  in  an  action  of  ejectment  by  the  grantee 
the  deed  is  conclusive  evidence  in  his  favor,  as  against  one 
who  has  no  claim  to  the  title  of  the  city. 

These  cases  are  decisive  of  the  point  in  controversy,  and 
the  judgment  and  order  should  therefore  be  affirmed. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  9626.    Department  One.— March  26,  1887.] 

LUCY  A.  STEWARD,  Respondent,  v.  JOHN  HIN- 
KEL et  al..  Executors,  etc.,  of  Henry  Hinkel, 
Deceased,  Appellants. 

Estate  of  Decedent — Presentation  of  Claim — Secret  Rejection — 
Presentation  of  New  Claim. — Where  a  claim  against  the  estate 
of  a  deceased  person  is  presented  to  the  executor,  who  secretly 
rejects  it,  and  refuses  on  a  demand  made  by  t)ie  claimant  to  in- 
form the  latter  of  his  action,  the  claimant  may  treat  the  previous 
presentation  as  nugatory,  and  again  present  the  claim,  notwith- 
standing the  demand  was  made  more  than  three  months  after  the 
secret  rejection. 

New  Trial — Temporary  Absence  of  Juror. — A  new  trial  will  not  be 
granted  on  account  of  the  temporary  absence  of  one  of  the  jurors 
during  the  trial,  if  the  party  moving  knew  of  the  absence  at  the 
time,  and  failed  to  call  the  attention  of  the  court  to  the  fact. 

Id. — Statement  or  Jluor  to  Fellow-jurymen — Irrelevant  Matter 
— Presumption. — During  the  deliberations  of  the  jury,  one  of  the 
jurors  toid  his  fellow- jurymen  that  the  estate  of  the  decedent  was 
rich,  and  could  afford  to  pay  the  claim  of  the  plaintiff.  Held, 
that  the  statement  was  irrelevant,  and  would  not  be  presumed  to 
have  influenced  the  verdict. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  action  was  brought  to  recover  the  value  of  services 
alleged  to  have  been  rendered  by  the  plaintiff  to  the  de- 
fendants' testator  for  two  years  prior  to  his  death.  The 
claim  on  which  the  action  was  founded  was  originally 
presented  to  the  defendants,  as  executors,  on  the  5th  of 
October,  1882.  The  executors  rejected  the  claim  on  the 
12th  of  the  same  month,  and  indorsed  their  rejection  on 
it,  but  did  not  notify  the  plaintiff  of  their  action.  More 
than  three  months  after  the  rejection,  the  plaintiff  in- 
quired of  the  executors  what  action  they  had  taken  on 
the  claim,  but  they  refused  to  give  her  any  information. 
She  thereupon,  on  the  9th  of  March,  1883,  presented  an- 
other claim  for  the  same  demand  to  the  executors,  who 
neglected  for  a  period  of  ten  days  after  the  presentation 
to  indorse  thereon  their  allowance  or  rejection.  The  ac- 
tion was  brought  on  the  latter  claim  on  the  24th  of  April, 
1883.  Under  section  1498  of  the  Code  of  Civil  Proce- 
dure, an  action  on  a  rejected  claim  must  be  commenced 
within  three  months  after  its  rejection;  otherwise  the 
action  is  barred.  On  the  motion  for  new  trial,  it  was 
shown  by  affidavits  that  during  the  progress  of  the  trial 
one  of  the  jurors  temporarily  left  the  jury-box,  and  re- 
mained absent  for  some  time  without  the  consent  of  the 
court  or  counsel,  and  that  during  the  deliberations  of  the 
jury  one  of  the  jurors  stated  to  his  fellow-jurymen  that  the 
estate  of  the  decedent  was  rich,  and  could  well  afford  to 
pay  the  claim  of  the  plaintiff.  The  further  facts  are  stated 
in  the  opinion  of  Justice  McKinstry. 

O'Brien  &  Morrison,  and  Jarboe  &  Harrison,  for  Appel- 
lants. 

/.  C.  Bates,  for  Respondent. 

Digitized  byVjQOQlC 


March,  1887.]        Steward  v.  Hinkel.  189 

McKiNSTRY,  J.  —  Section  1496  of  the  Code  of  Civil 
Procedure  reads :  — 

"  When  a  claim,  accompanied  by  the  affidavit  required 
in  this  chapter,  is  presented  to  the  executor  or  adminis- 
trator, he  must  indorse  thereon  his  allowance  or  rejec- 
tion, with  the  day  and  date  thereof.  If  he  allow  the 
claim,  it  must  be  presented  to  a  judge  of  the  Superior 
Court  for  his  approval,  who  must  in  the  same  manner 
indorse  upon  it  his  allowance  or  rejection.  If  the  execu- 
tor or  administrator,  or  the  judge,  refuse  or  neglect  to 
indorse  such  allowance  or  rejection  for  ten  days  after  the 
claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation 
be  made  by  a  notary,  the  certificate  of  such  notary,  under 
seal,  shall  be  prima  facie  evidence  of  such  presentation 
and  the  date  thereof.  If  the  claim  be  presented  to  the 
executor  or  administrator  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of 
such  time.  If  the  claim  be  payable  in  a  particular  kind 
of  money  or  currency,  it  shall,  if  allowed,  be  payable  only 
in  such  money  or  currency." 

It  has  never  been  held  that  the  executor  must  imme- 
diately, on  its  presentment,  indorse  a  claim  "  allowed  " 
or  "  rejected,"  or  that  it  must  be  so  indorsed  within  ten 
days  after  it  is  presented.  By  the  terms  of  the  section 
the  executor  is  not  limited  to  any  specific  period  within 
which  he  must  take  formal  action  by  indorsing  his  allow- 
ance or  rejection  of  a  claim.  It  may  be  conceded  that  it 
is  not  the  duty  of  the  executor  to  seek  out  one  who  has 
presented  a  claim  to  notify  such  person  that  he,  the 
executor,  has  neglected  or  refused  to  act  on  the  claim  for 
ten  days  after  its  presentation,  or  that  he  has  indorsed 
it  "  rejected."  And  it  may  also  be  conceded  that  it  is 
the    duty    of    the    claimant    to    inquire    of    the    executor 
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whether  the  claim  he  has  presented  has  been  acted  upon, 
and  how.  But  as  there  is  no  specific  limitation  of  time 
within  which  the  executor  must  allow  or  reject  the  claim, 
there  is  none  within  which  the  claimant  is  entitled  to  be 
informed  of  the  action  or  non-action  of  the  executor.  If 
he  neglect  to  inquire  within  three  months  after  his  claim 
has  been  actually  indorsed  "  rejected,''  his  suit  on  the 
claim  may  perhaps  be  barred.  Nevertheless,  as  he  cannot 
maintain  a  suit  on  his  claim  until  it  has  been  rejected, 
he  has  an  absolute  right  to  be  informed  of  its  rejection 
by  the  executor,  who  alone  knows  what  formal  action 
has  been  taken  with  respect  to  it.  If  information  with 
respect  to  the  allowance  or  rejection  of  the  claim  is  re- 
fused by  the  executor,  the  claimant  may  treat  the  previous 
presentation  of  his  claim  and  secret  action,  if  any,  of  the 
executor,  as  going  for  naught,  and  again  present  the 
claim. 

It  is  contended  by  appellants  that  the  three  months' 
limitation  begins  to  run  from  the  date  of  the  rejection 
indorsed,  whether  that  date  precede  or  follow  the  expira- 
tion of  ten  days  from  the  presentation  of  the  claim, 
and  independent  of  the  claimant's  knowledge.  But  this 
might  operate  to  deprive  the  claimant  of  his  option  to 
deem  the  claim  rejected  on  the  tenth  day,  and  deprive 
him,  without  fault  on  his  part,  of  three  months'  time 
from  the  tenth  day.  It  is  suggested  that  as,  in  the  pres- 
ent case,  the  three  months  from  the  indorsement  of  re- 
jection had  expired  when  plaintiff  demanded  what  action 
had  been  taken  by  the  executor,  it  would  have  done  her 
no  good  to  inform  her  of  the  rejection.  But  she  was 
entitled  to  be  informed  of  the  alleged  fact;  to  be  informed 
of  a  fact  on  which  her  rights  depended.  Under  the  cir- 
cumstances, we  are  satisfied  the  plaintiff  was  justified  in 
presenting  and  delivering  her  claim  to  the  executors  in 
February,  1883,  and  in  relying  on  the  rejection  of  such, 
notwithstanding^  she  had  presented  the  same  claim  during 
the  previous  October. 
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There  was  a  substantial  conHict  in  the  evidence  as  to 
the  value  of  the  plaintiff's  services.  A  promise  to  pay  a 
specific  sum  is  some  evidence  of  value. 

There  is  nothing  in  the  record  to  indicate  that  defend- 
ants and  their  counsel  were  not  fully  informed  of  the 
temporary  absence  of  one  of  the  jurors  during  the  trial. 
{Berry  v.  De  Witt,  27  Fed.  Rep.  723 ;  Parsons  v.  Huff,  38 
Me.  141.)  The  court's  attention  should  have  been  called 
to  the  absence  of  the  juror. 

Appellants  say  that  after  the  jury  retired  to  find  their 
verdict  "  they  received  testimony  in  said  cause  that  was 
not  introduced  at  the  trial."  Even  if  it  be  admitted  that 
the  verdict  of  three  fourths  of  the  jurors  may  be  im- 
peached by  the  affidavits  of  one  or  more  of  the  jurors 
not  agreeing  to  such  verdict,  no  case  has  been  called  to 
our  attention  in  which  the  statement  as  fact  by  a  jury- 
man of  a  matter  entirely  irrelevant  to  the  controversy 
has  been  treated  as  ground  for  setting  aside  a  verdict. 
The  statement  of  the  juryman  that  the  defendants'  tes- 
tate was  a  rich  man  would  not  have  been  admitted  as 
evidence  at  the  trial,  and  cannot  be  supposed  to  have  in- 
fluenced the  verdict. 

Specific  portions  of  the  general  charge  of  the  court  were 
not  excepted  to. 

Judgment  and  order  affirmed. 

Paterson,  J.,  concurred. 

Temple,  J.,  concurring.  —  I  concur  in  the  judgment 
and  in  the  opinion.  But  I  do  not  wish  to  be  understood 
as  holding  that  when  a  creditor  has  presented  his  claim 
and  it  has  been  rejected,  he  may  again  present  his 
claim  for  the  same  demand,  and  thus  avoid  the  bar  or 
prolong  the  time  within  which  he  may  commence  suit. 
Nor  do  I  think  the  administrator  bound  to  notify  the 
creditor  of  his  action  in  regard  to  a  claim.  But  in  this 
case,  inasmuch  as  the  executors  not  only  failed  to  inform 
the  creditor  of  their  action,  but  refused  to  do  so,  we  may 
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regard  the  case  as  though  they  had  not  acted  at  all,  and 
the  presentation  of  the  claim  the  second  time  could  work 
no  injury.  Secret  action,  which  the  creditor  has  no  means 
of  knowing  is  equivalent  to  no  action  at  all. 

Hearing  in  Bank  denied. 


[No.  11408.    Department  One.— March  26,  1887.] 

MICHAEL  TYRRELL,  Respondent,  v.  A.  W.  BALD- 
WIN ET  AL.    A.  W.  BALDWIN,  Appellant. 

Appeal — Pbematube  Notice — Entry  op  Judgment — ^Dismissal. — ^An 
appeal  from  a  judgment  will  be  dismissed  if  the  notice  of  appeal 
is  served  and  filed  before  the  judgment  is  entered. 

Id. — Entry  of  Judgment  on  Day  of  Fh-ing  Notice — Service  on  Pre- 
ceding Day. — When  the  notice  of  appeal  from  the  judgment  is  filed 
on  the  day  on  which  the  judgment  is  entered,  the  appeal  is  not 
premature  and  will  not  be  dismissed,  notwithstanding  the  notice 
was  served  on  the  preceding  day. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

Motion  to  dismiss  appeal.  The  facts  are  stated  in  the 
opinion  of  the  court. 

A.  L.  Rhodes,  for  Appellant. 

E.  W.  McGraw,  and  William  Royal,  for  Respondent. 

McKiNSTRY,  J.  —  Motion  to  dismiss  appeal. 

If  the  notice  of  appeal  from  the  judgment  was  served 
and  filed  the  day  before  the  judgment  was  entered,  the  ap- 
peal must  be  dismissed.  (Code  Civ.  Proc,  sec.  936,  939; 
McLaughlin  v.  Doherty,  54  Cal.  519 ;  Thomas  v.  Anderson, 
55  Cal.  43 ;  People  v.  Center,  66  Cal.  567 ;  Kimple  v.  Con- 
way, 69  Cal.  71;  Schroeder  v.  Schmidt,  71  Cal.  399.) 

At  the  foot  of  the  decree  appealed  from,  as  the  same 
is  set  forth  in  the  transcript,  are  the  words  "  Decree  re- 
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corded  December  8,  1885,"  and  attached  to  the  trans- 
cript, as  amended,  is  the  clerk's  certificate  that  "the 
decree  was  entered  of  record  on  the  eighth  day  of  De- 
cember, A.  D.  1885,  in  judgment  book,"  etc.  Section 
668  of  the  Code  of  Civil  Procedure  reads :  "  the  clerk 
must  keep  with  the  records  of  the  court  a  book,  to  be 
called  the  judgment  book,  in  which  judgments  must  be 
entered."  And  section  939  of  the  same  code  provides 
that  an  appeal  from  a  final  judgment  may  be  taken 
within  one  year  "after  the  entry  of  the  judgment."  It 
has  been  repeatedly  held  that  an  appeal  from  a  judgment 
may  be  taken  within  one  year  after  its  entry,  although 
more  than  a  year  after  the  judge  has  announced  or  ren- 
dered the  judgment.  Also  —  in  the  cases  cited  above  — 
that  an  appeal  taken  before  such  entry  is  premature,  and 
should  be  dismissed. 

An  appeal  is  taken  by  filing  and  serving  a  notice  of 
appeal.  In  the  case  now  here  the  notice  of  appeal  was 
served  on  the  7th  and  filed  on  the  8th  of  December, 
1885,  —  the  day  on  which  the  judgment  was  entered. 
There  is  nothing  in  the  transcript,  as  amended  on  sugges- 
tion of  diminution,  to  indicate  that  the  notice  of  appeal 
was  filed  before  the  judgment  was  recorded.  Moreover, 
we  would  not  be  justified  in  dividing  a  day  for  the  purpose 
of  rejecting  jurisdiction  of  the  appeal. 

In  the  original  transcript,  written  immediately  below 
the  acceptance  of  service  of  notice  of  appeal,  are  the 
words  and  figures,  "  Duly  filed  with  the  clerk  of  said 
court,  December  7,  1885."  This  is  evidently  not  a  trans- 
cript of  any  indorsement  or  certificate  of  the  clerk,  and 
it  is  not  covered  by  the  stipulation  of  appellant's  attorney 
that  "  the  foregoing  are  correct  copies  of  papers  on  file," 
etc. 

Motion  to  dismiss  appeal  denied. 

Paterson,  J.,  and  Temple,  J.,  concurred. 
Hearing  in  Bank  denied. 

T.'nnT     GAL.— 13 
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[No.  9055.    Department  One. — March  26,  1887.] 

WILLIAM  SNYDER,  Respondent,  v.  TUNITAS  PE- 
TROLEUM COMPANY,  Appellant. 

Pbacticb — Pleadings — Findings — Immaterial  Issue. — The  action  was 
brought  to  recover  the  price  of  certain  stock  delivered  by  the  plain- 
tiff to  one  Bodwell,  for  the  benefit  of  and  at  the  special  request 
of  the  defendant.  The  complaint,  after  alleging  the  delivery  of  the 
stock,  and  the  defendant's  promise  to  pay  therefor,  averred  that 
the  same  was  delivered  by  way  of  and  for  the  purpose  of  paying 
Bodwell  for  work  and  labor  done  for  and  on  behalf  of  the  de- 
fendant. Held,  that  the  averment  was  immaterial,  and  that  no 
finding  as  to  the  precise  nature  of  the  indebtedness  from  the  de- 
fendant to  Bodwell   was  necessary. 

Id. — Held  further,  that  the  findings  need  not  show  who  employed  Bod- 
well, nor  what  was  the  value  of  the  stock  when  delivered,  nol"  that 
the  defendant  or  any  of  its  officers  had  authority  to  employ  him» 
nor  the  value  of  his  labor. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Ash,  for  Appellant. 

Crittenden  Thornton,  and  F.  H.  Merzhach,  for  Respond- 
ent. 

McKiNSTRY,  J.  —  The  questions  presented  on  this  ap- 
peal arise  out  of  an  examination  of  the  findings  in  con- 
nection with  the  second  cause  of  action  set  forth  in  the 
complaint,  and  the  answer  thereto.  The  complaint  avers 
"  that  heretofore,  to  wit,  on  or  about  October  1,  1882,  this 
plaintiff  delivered  unto  one  H.  H.  Bodwell  one  thousand 
(1,000)  shares  of  the  capital  stock  of  the  Tunitas  Petro- 
leum Company,  then  and  there  belonging  to  this  plain- 
tiff, at  the  special  instance  and  request  and  for  the  sole 
benefit  of  the  defendant;  that  the  said  stock  of  the  de- 
fendant corporation  was  given  by  this  plaintiff  to  the 
said  Bodwell  by  way  and  for  the  purpose  of  paying  him, 
the  said  Bodwell,   for  work  and  labor  done  for  and  on 
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behalf  of  the  defendant  corporation;  that  the  defendant 
then  and  there  promised  to  pay  this  plaintiff  one  thou- 
sand (1,000)  dollars  for  the  said  stock  then  and  there 
delivered  in  its  behalf  to  the  said  Bodwell."  The  answer 
to  the  averments  is :  "  Defendant  denies  that  it  is  in- 
debted to  said  plaintiff  in  any  sum  of  money  whatever 
for  any  stock  of  said  company;  denies  that  said  plaintiff 
delivered  to  H.  H.  Bodwell  one  thousand  shares  of  the 
capital  stock  of  the  Tunitas  Petroleum  Company  belong- 
ing to  him,  or  any  part  thereof,  or  any  stock  whatever; 
and  denies  that  the  alleged  stock,  or  any  stock  whatever, 
was  given  by  plaintiff  to  said  Bodwell  for  the  purpose  of 
paying  him  for  work  and  labor;  denies  that  the  said  cor- 
poration defendant  promised  to  pay  the  said  plaintiff  one 
thousand  dollars  for  the  alleged  stock,  or  any  stock  of 
said  plaintiff,  or  any  part  of  the  sum  of  one  thousand  dollars 
for  any  such  stock." 

The  findings  on  these  issues  are :  "  1.  That  the  de- 
fendant corporation  employed  the  plaintiff  as  its  super- 
intendent for  a  long  period  of  time;  that  on  or  about  the 
first  day  of  October,  1882,  the  defendant  corporation  en- 
tered into  a  contract  with  the  plaintiff  by  which  he  was 
to  receive  nine  months'  pay,  at  $150  for  each  and  every 
month,  — that  is  to  say,  $1,350  as  payment  in  full  for  his 
services  as  superintendent  of  the  said  defendant  corpora- 
tion; that  the  said  defendant  corporation  paid  $919  of 
the  said  sum  of  $1,350  which  it  had  agreed  to  pay  to  the 
said  plaintiff,  and  no  more.  2.  That  on  the  first  day  of 
October,  1882,  the  defendant  corporation  was  indebted  to 
the  plaintiff  in  the  sum  of  $431  for  his  labor  and  work 
performed  as  superintendent  of  the  defendant,  at  defend- 
ant's special  instance  and  request.  3.  That  heretofore,  on 
the  first  day  of  October,  1882,  this  plaintiff  delivered 
to  one  H.  H.  Bodwell  one  thousand  shares  of  the  capital 
stock  of  the  defendant  corporation;  that  the  said  stock 
was  the  property  of  this  plaintiff,  and  was  delivered  to 
the  said   H.   H.   Bodwell  at  the  special  instance  and  re- 
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quest  and  for  the  sole  benefit  of  the  defendant;  that  the 
said  stock  was  given  by  the  plaintiff  to  the  said  Bodwell 
by  way  of  and  for  the  purpose  of  paying  him,  the  said 
Bodwell,  for  work  and  labor  done  for  and  on  behalf  of 
the  defendant  corporation;  that  the  said  defendant  cor- 
poration received  tankage  and  moneys  from  the  said  H. 
H.  Bodwell  for  the  said  stock,  and  then  and  there  prom- 
ised to  pay  the  sum  of  one  thousand  dollars  for  the  said 
stock  then  and  there  delivered  in  its  behalf  to  the  said 
Bodwell;  that  the  defendant  corporation  has  not  paid  the 
one  thousand  dollars,  or  any  part  thereof,  to  the  plaintiff, 
or  any  one  in  his  behalf." 

Appellant  contends  that  the  third  finding  does  not  re- 
spond to  the  issue  made  by  the  pleadings,  because  the 
finding  is  that  the  defendant  "  received  tankage  and 
money,"  not  "  work  and  labor,"  from  Bodwell.  But  the 
averment  in  the  complaint  that  the  stock  was  delivered 
by  plaintiff  to  Bodwell  "  for  the  purpose  of  paying  him  for 
work  and  labor  done  for  and  on  behalf  of  the  defendant 
corporation"  might  have  been  omitted.  The  finding  as 
to  the  precise  nature  of  the  indebtedness  (if  any)  from 
defendant  to  Bodwell  was  immaterial. 

Appellant  says  the  finding  is  insufficient  because  it  is 
not  found  "  who  employed  Bodwell,"  nor  what  was  the 
value  of  the  stock  when  delivered,  nor  that  the  corpora- 
tion, or  any  of  its  officers,  had  authority  to  employ  Bod- 
well, nor  the  value  of  the  labor  or  of  the  tankage.  There 
was  no  necessity  that  these  matters  should  be  found.  But 
the  court  did  find  that  Bodwell  worked  for  and  on  behalf 
of  the  defendant,  and  that  the  defendant  received  "  tank- 
age "  and  moneys  from  him. 

Judgment  affirmed. 

Temple,  J.,  and  Paterson,  J.,  concurred. 
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[No.  9550.     Department  Two.— March  26,  1887.] 

LEWIN  A.  COLBERT  et  al.,  Respondents,  v,  IRA 
P.  RANKIN  et  al.,  Appellants. 

Appeal. — Settlement  of  Bill  of  Exceptions — Jubisdiction. — The 
trial  court  has  jurisdiction  of  the  settlement  of  a  bill  of  excep- 
tions, although  an  appeal  from  the  judgment  has  been  taken. 

Master  and  Servant — Defective  Machineby — Contributobt  Negli- 
gence— Knowledge  of  Risk. — A  servant  engaged  in  working  about 
defective  machinery  is  not  guilty  of  contributory  negligence  in  so 
doing,  unless  he  knows  or  might  have  known  that  by  reiison'  of 
the  defect  his  employment  involved  danger  to  himself. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Doyle,  Barber,  Galpin  &  Scripture,  for  Appellants. 

N.  7.  Manson,  and  /.  P.  Meux,  for  Respondents. 

The  Court.  —  An  action  for  damages  for  the  wrongful 
killing  of  one  L.  R.  Colbert. 

Plaintiffs  had  judgment  in  the  sum  of  five  hundred 
dollars,  from  which  this  appeal  is  prosecuted  by  the  de- 
fendants. 

It  is  contended  that  the  "  bill  of  exceptions  on  motion 
for  new  trial  and  on  appeal ''  which  appears  in  the  tran- 
script should  not  be  considered;  and  the  reason  assigned 
for  such  contention  is  that  the  appeal  from  the  judgment 
was  perfected  six  days  before  the  bill  of  exceptions  was 
signed  and  filed,  and  that  therefore  the  court  below  did  not 
have  jurisdiction  of  the  case,  and  consequently  the  bill  of 
exceptions  should  not  be  considered  by  this  court. 

We  cannot  agree  to  the  view  entertained  by  the  re- 
spondents as  to  this  matter.  The  settlement  and  filing 
of  the  bill  of  exceptions  after  judgment  and  appeal  taken 
was  a  matter  embraced  in  the  action,  and  not  affected 
by  the  judgment  appealed  from,  and  therefore  the  court 
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below  had  a  right  to  proceed  as  it  did.  (Code  Civ.  Proc., 
sec.  946;  Reilly  v.  Reilly,  60  Cal  626.) 

The  only  point  made  by  the  appellants  for  the  reversal 
of  the  judgment  is,  that  certain  instructions  on  the  law 
of  the  case,  asked  by  them  to  be  given  by  the  court  to  the 
jury,  were  erroneously  refused. 

Those  instructions  were  as  follows :  — 

"If  the  decedent  had  abundant  time  to  escape  after  the 
accident  occurred,  but  failed  to  do  so,  not  from  fright, 
but  because  of  an  error  of  judgment  in  supposing  that  he 
alone  could  hold  up  the  casting,  he  contributed  by  his 
error  of  judgment  to  the  accident,  and  defendants  are  not 
liable." 

"  There  is  no  warranty  by  the  employer,  implied  in  the 
contract  of  service,  that  materials  furnished  should  be 
sound  or  fit  for  the  purpose.  The  law  imposes  on  the  em- 
ployer an  obligation  to  use  ordinary  care  only  in  the  selec- 
tion thereof." 

By  the  bill  of  exceptions  it  appears  that  on  the  trial  of 
the  case  "  evidence  was  offered  and  admitted  which  tended 
to  show  that  the  decedent  in  the  complaint  mentioned  was 
killed  by  the  falling  upon  him  of  a  large  flat  casting,  from 
nine  to  ten  feet  in  diameter,  then  hoisted  up  by  means 
of  a  crane,  and  on  the  premises  of  the  defendants,  as 
charged  in  the  complaint ;  that  said  crane  broke  in  that  part 
thereof  known  as  the  box,  which  supported  the  journal  or 
axle  of  the  drum,  whereon  the  chain  was  wound,  whereby 
said  casting  was  hoisted;  that  said  crane  was  operated  by 
the  fellow-laborers  of  the  decedent,  none  of  whom  held  any 
higher,  different,  or  superior  position  with  regard  to  said 
business  than  the  decedent." 

The  court  told  the  jury  that  there  was  no  issue  pre- 
sented by  the  pleadings  in  regard  to  any  wrongful  act  or 
neglect  on  the  part  of  the  fellow-laborers  of  the  decedent, 
and  that  the  defendants  were  responsible  for  such  wrong- 
ful act  or  neglect,  if  any.  As  to  this  direction,  no  error  is 
assigned. 
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There  was  proof  offered  tending  to  show  that  decedent 
had  time  to  escape  from  under  the  casting  before  it  fell 
upon  him. 

Under  the  facts  of  the  case  as  thus  disclosed,  we  per- 
ceive no  error  on  the  part  of  the  trial  court  in  refusing 
to  grant  the  instructions  asked  for. 

It  is  clear  that  the  piece  of  machinery  about  which 
the  decedent  was  working  was  unsafe,  and  in  order  that 
he  should  be  declared  guilty  of  contributory  negligence 
where  an  injury  resulted  to  him  from  such  defective 
machinery,  it  was  necessary  that  it  should  appear  in  evi- 
dence that  he  knew  or  might  have  known  that  by  reason 
of  such  defect  his  employment  in  and  about  said  machin- 
ery involved  danger  to  himself,  and  this  proposition,  as 
one  of  the  conditions  which  rendered  the  decedent  re- 
sponsible for  his  injury,  was  not  included  in  the  instruc- 
tions. ( Sanborn  v.  Madera  Flume  and  Trading  Company, 
70  Cal.  261.) 

Without  such  needful  qualification  they  were  calculated 
to  mislead  the  jury,  the  last  one  particularly  being  at  best 
but  a  mere  abstract  proposition  of  law. 

Judgment  affirmed. 


[No.  9466.    Department  One.— March  28,  1887.] 

THE  PEOPLE  EX  rel.  J.  E.  FARNUM  et  al.,  Bank 
Commissioners,  Appellant,  v.  SAN  FRANCISCO 
SAVINGS  UNION,  Respondent. 

Savings  Bank  Corporation — ^Dividend  on  Profits — Accrued  Inter- 
est NOT  Collected— Act  of  April  11,  1862. — A  savings  bank  cor- 
poration organized  under  the  act  of  April  11,  1862,  is  not  author- 
ized to  appropriate  and  pay,  as  a  dividend  to  its  stockholders  and 
depositors  on  the  profits  arising  from  its  business,  any  portion  of 
the  interest  upon  its  loans  or  investments  that  may  have  matured 
or  accrued,  but  which  have  not  been  actually  collected  and  re- 
ceived in  money,  notwithstanding  such  interest  is  amply  secured, 
and  certain  to  be  eventually  paid. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

Attorney-General  Johnson,  for  Appellant. 

Jarboe,  Harrison  &  Goodfellow,  for  Respondent. 

Searls,  C.  —  This  cause  was  submitted  to  the  court  be- 
low upon  an  agreed  statement. 

Defendant  had  judgment,  from  which  plaintiff  appeals. 

The  defendant  is  a  banking  corporation,  existing 
under  and  by  virtue  of  the  laws  of  this  state,  and  was 
incorporated  as  such  on  the  eighteenth  day  of  June, 
1862,  under  and  in  accordance  with  the  provisions  of  an 
act  of  the  legislature,  entitled  "  An  act  to  provide  for  the 
formation  of  corporations  for  the  accumulation  and  invest- 
ment of  funds  and  savings,"  approved  April  11,  1862. 
(Stats.  1862,  p.  199.) 

The  act  provides  for  the  formation  of  corporations 
"  for  the  purpose  of  aggregating  the  funds  and  savings 
of  the  members  thereof  and  others,  and  preserving  and 
safely  investing  the  same  for  their  common  benefit." 
Corporations  thereunder  are  authorized  to  loan  and 
invest  their  funds,  receive  deposits  of  money,  loan  and 
invest  the  same,  collect  the  same  with  interest,  "  repay 
such  deposits  without  interest,  or  with  so  much  of  the 
earnings  and  interest  as  the  by-laws  of  the  corporation  may 
provide." 

They  may  make  by-laws  prescribing  the  conditiuns 
upon  which  deposits  shall  be  received,  and  the  time  and 
manner  of  dividing  the  profits. 

Section  10  of  the  same  act  provides  that  "  it  shall  not 
be  lawful  for  the  corporation  or  the  directors  to  make 
any  dividends,  except  from  surplus  profits  arising  from 
the  business  of  the  corporation,  and  the  directors  shall 
at  such  times  and  in  such  manner  as   the  by-laws  shall 
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prescribe,  declare  and  pay  dividends  of  so  much  of  the 
profits  of  the  company,  and  of  the  interest  arising  from 
the  capital  stock  and  deposits,  as  may  be  appropriated  for 
that  purpose  by  the  provisions  of  the  by-laws." 

It  is  provided  and  declared  by  the  by-laws  of  the  de- 
fendant that  "  at  the  expiration  of  every  six  months,  ending 
30th  June  and  31st  December,  each  year,  the  board  of 
directors  shall  ascertain  the  net  profits  of  the  corporation, 
and  shall  determine  the  amount  to  be  appropriated  for  a 
general  dividend." 

During  the  six  months  commencing  June  30,  1883,  the 
surplus  profits  arising  from  the  business  of  the  corporation, 
including  the  interest  arising  from  its  capital  stock  and  de- 
posits, amounted  to  the  sum  of  $280,092. 

In  this  amount  of  surplus  profits,  and  as  a  part  thereof, 
is  included :  — 

1.  The  sum  of  $5,825,  for  interest  which  has  accrued 
for  the  months  of  November  and  December,  in  the  year 
1883,  upon  the  coupons  of  bonds  of  the  United  States  held 
by  the  defendant,  but  which,  by  the  terms  of  said  coupons, 
is  not  payable  until  February  1,  1884. 

2.  The  sum  of  $23,917,  for  interest  that  has  matured 
since  the  30th  of  June,  1883,  but  which  has  not  been  col- 
lected, upon  a  portion  of  the  loans  made  by  the  defend- 
ant upon  real  estate  security.  The  value  of  the  real 
estate  held  by  the  defendant  as  security  for  the  said 
loans  and  for  each  thereof,  is  more  than  double  the 
amount  of  the  respective  loans  and  the  matured  interest 
thereon. 

By  the  conditions  of  each  of  said  loans,  it  is  provided 
that  in  case  the  interest  thereon  is  not  paid  as  it  matures, 
it  shall  be  added  to  the  principal  sum,  and  be  secured  by 
the  real  estate  which  is  given  as  security  for  said  principal 
sum,  and  thereafter  bear  interest  at  the  same  rate  as  said 
principal  sum. 

The  defendant  being  about  to  declare  a  dividend  from 
the    profits    arising    from    its    business    during    the    six 
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months  ending  December  31,  1883,  expressed  its  inten- 
tion to  include  in  the  amount  which  it  should  appro- 
priate for  that  purpose  its  surplus  profits  aforesaid, 
amounting  to  the  sum  of  $280,092,  including  therein  the 
aforesaid  sum  of  $5,825,  for  interest,  which  had  accrued 
upon  the  aforesaid  coupons  of  bonds  of  the  United  States, 
but  which  would  not  be  payable  until  February  1,  1884; 
and  also  the  aforesaid  sum  of  $23,917,  for  interest,  which 
had  matured  since  the  thirtieth  day  of  June,  1883  (but 
which  had  not  been  collected),  upon  the  loans  made  as 
aforesaid,  and  secured  as  aforesaid. 

The  bank  commissioners  objected  to  the  action  of  the 
bank  in  including  these  sums,  and  this  action  is  the 
result. 

The  question  in  difference  and  point  of  controversy  upon 
which  the  decision  and  judgment  of  the  court  is  sought  is 
the  following :  — 

"  Is  the  defendant  authorized  by  the  law  to  appropriate 
and  pay  as  a  dividend  to  its  stockholders  and  depositors, 
on  the  profits  arising  from  its  business,  any  portion  of 
the  interest  upon  its  loans  or  investments  that  may  have 
matured  or  accrued,  but  which  have  not  been  actually 
collected  and  received  in  money?  " 

What  are  the  surpliis  profits  arising  from  the  business 
of  the  corporation  ? 

The  word  "  profits  "  signifies  an  excess  of  the  value  of 
returns  over  the  value  of  advances. 

The  excess  of  receipts  over  expenditures;  that  is,  net 
earnings.     {Connolly  v.  Davidson,  15  Minn.  519.) 

The  receipts  of  a  business,  deducting  current  expenses; 
it  is  equivalent  to  net  receipts.  (Eyster  v.  Centennial 
Board  of  Finance,  94  U.  S.  500.) 

In  commerce,  it  means  the  advance  in  the  price  of  the 
goods  sold  beyond  the  cost  of  purchase.  In  distinction 
from  the  wages  of  labor,  it  is  well  understood  to  imply 
the  net  return  to  the  capital  or  stock  employed,  after 
deducting  all  the  expenses,  including  not  only  the  wages 
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of  those  employed  by  the  capitalist,  but  the  wages  of  the 
capitalist  himself  for  superintending  the  employment  of 
his  capital  stock.  (Adam  Smith's  Wealth  of  Nations,  b. 
1,  c.  6;  Mill's  Political  Economy,  c.  15.) 

The  rents  and  profits  of  an  estate,  the  income  or  net 
income  of  it,  are  all  equivalent  expressions.  {Andrews 
V.  Boyd,  5  Me.  202;  Earl  v.  Rowe,  35  Me.  420.)  Profits 
are  divided  by  writers  on  political  economy  into  gross 
and  net,  the  former  being  the  entire  difference  between 
the  value  of  advances  and  the  value  of  returns,  and  the 
latter  so  much  of  this  difference  as  arises  exclusively  from 
the  capital  employed. 

In  People  v.  Supervisors,  4  Hill,  20,  Bronson,  J.,  said : 
"  It  is  undoubtedly  true  that  *  profits '  and  '  income '  are 
sometimes  used  as  synonymous  terms;  but,  strictly  speak- 
ing, income  means  that  which  comes  in  or  is  received 
from  any  business  or  investment  of  capital,  without  refer- 
ence to  the  outgoing  expenditures;  while  profits  generally 
mean  the  gain  which  is  made  upon  any  business  or  invest- 
ment, when  both  receipts  and  payments  are  taken  into  the 
account. 

"  Income,  when  applied  to  the  affairs  of  individuals,  ex- 
presses the  same  idea  that  revenue  does  when  applied  to  the 
affairs  of  a  state  or  nation." 

In  SL  John  v.  Erie  R.  R.  Co.,  10  Blatchf.  270,  it  was 
said :  "  Net  earnings  are  properly  the  gross  receipts, 
less  the  expense  of  operating  the  road  or  other  busi- 
ness of  the  corporation;  interest  on  debts  is  paid  out  of 
what  thus  remains,  that  is,  out  of  the  net  earnings. 
Many  other  liabilities  are  paid  out  of  the  net  earnings. 
When  all  liabilities  are  paid,  either  out  of  the  gross  re- 
ceipts or  out  of  the  net  earnings,  the  remainder  is  the  profit 
of  the  share-holders." 

Under  these  definitions,  it  is  not  easy  to  comprehend 
how  profits  or  surplus  profits  can  consist  of  earnings  never 
yet  received. 

The  term  imports  an  excess  of  receipts  over  expenditures, 
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and  without  receipts  there  cannot  properly  be  said  to  be 
profits. 

Money  earned  as  interest,  however,  well  secured,  or  cer- 
tain to  be  eventually  paid,  cannot  in  fact  be  distributed  as 
dividends  to  stockholders,  and  does  not  constitute  surplus 
profits  within  the  meaning  of  the  statute. 

To  hold  the  contrary  would,  we  think,  tend  to  open  the 
door  to  a  practice  under  which  the  assets  of  corporations 
would  be  liable  to  distribution  as  dividends,  upon  no  surer 
basis  than  the  judgment  of  their  debtors  as  to  the  value  of 
their  bills  receivable.  Such  is  not,  and  should  not  be,  the 
policy  of  the  law. 

The  capital  and  all  the  assets  except  surplus  profit  are 
to  be  retained  intact  and  form  a  fund  to  which  creditors 
of  the  corporation  have  a  prior  right  over  stockholders. 
If  some  portion  of  this  fund  may  be  distributed  in  lieu 
of  interest  earned,  but  not  collected,  then  cases  may  arise 
in  which  all  of  it  may  be  so  distributed,  a  practice  which 
we  deem  subversive  of  the  essential  principles  upon  which 
corporations  of  this  character  are  organized,  and  under 
which  practically  the  rights  of  creditors  might  be  greatly 
impaired. 

The  fact  that  defendant  has  security  for  the  interest 
due  does  not  make  the  unpaid  interest  a  profit.  Until 
paid  in,  it  is  not  money  in  hand.  Contingencies  may 
arise  to  prevent  its  being  realized.  It  is  time  to  dis- 
tribute this  interest  when  it  is  actually  received  by  the 
bank. 

It  follows  that  the  judgment  of  the  court  below  non- 
suiting plaintiff  should  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  enter  judg- 
ment in  favor  of  plaintiff,  as  provided  in  the  agreed  state- 
ment contained  in  the  record. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  — For  the  reasons  given  in  the  foregoing 
opinion,   the  judgment   is  reversed  and  cause  remanded, 
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with  directions  to  enter  judgment  in  favor  of  plaintiff, 
as  provided  in  the  agreed  statement  contained  in  the 
record. 

Hearing  in  Bank  denied. 


[No.  9627.    Department  One.— March  28,  1887.] 

ANNIE  LAWLOR,  Respondent,  v.  ELIZABETH  LIN- 
FORTH ET  AL.,  Appellants. 

Pbacticb — JuBT — ^Dismissal  of  Jubob  afteb  Completion  of  Panel — 
Blas. — The  action  was  brought  by  a  landlord  against  his  tenant 
to  recover  rent  and  the  restitution  of  the  leased  premises,  and  was 
tried  before  a  jury.  After  the  jury  was  completed,  and  the  trial 
ready  to  proceed,  one  of  the  jurors,  who  had  been  previously  ac- 
cepted as  competent  by  each  of  the  parties,  upon  learning  the  na- 
ture of  the  action,  expressed  himself  as  hostile  to  all  landlords. 
He  was  thereupon  challenged  by  the  plaintiff  for  cause,  and  dis- 
missed from  the  panel.    Eeldf  that  the  dismissal  was  proper. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

£.  /.  Linforth,  and  Edward  Linforth,  for  Appellants. 

Tyler  &  Tyler,  for  Respondent. 

Foote,  C.  —  This  was  an  action  for  treble  rent  for  one 
month  of  certain  premises,  and  for  restitution  thereof. 

The  plaintiff  had  judgment  against  one  of  the  defend- 
ants as  prayed  for  and  for  costs,  but  against  the  other  de- 
fendant for  restitution  of  the  premises  only. 

From  that  and  an  order  denying  a  new  trial,  the  de- 
fendants have  appealed. 

Their  first  contention  is,  that  the  court  erroneously 
dismissed   from  the  panel  a  juror,  who  had  been  previ- 
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ously  accepted  as  competent  by  all  parties  to  the  contro- 
versy, after  the  jury  was  complete,  and  the  trial  ready  to 
proceed. 

It  appears  from  the  record  that  the  juror,  after  being 
accepted,  inquired  what  kind  of  an  action  was  pending 
in  which  he  was  to  engage,  was  informed  what  its  na- 
ture was,  and  then  declared  himself  hostile  to  all  land- 
lords. He  was  challenged  for  cause,  but  the  precise  cause 
was  not  stated. 

It  is  plain,  however,  that  it  was  manifest  to  court  and 
counsel  that  the  juror  was  incompetent  because  of  his  de- 
clared bias  against  all  landlords,  one  of  whom  was  plaintiff 
in  the  action  then  about  to  be  tried. 

It  was  the  duty  of  the  court  in  the  exercise  of  a  sound 
legal  discretion  to  dismiss  the  juror  from  the  panel,  and 
its  action  in  so  doing  was  not  erroneous.  {Grady  v.  Early, 
18  Cal.  111.) 

It  is  also  alleged  that  the  jury  found  contrary  to  the 
evidence;  that  there  was  no  proof  whatever  which  tended 
to  show  that  either  of  the  defendants  had  leased  the  prem- 
ises, was  the  tenant  of  the  plaintiff,  or  bound  for  the  rent 
sued  for.  All  those  matters  were  submitted  to  the  jury, 
and  as  the  evidence  was  conflicting,  we  do  not  feel  disposed 
to  disturb  their  verdict,  or  the  judgment  rendered  thereon. 
It  and  the  order  should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  9579.     In  Bank.— March  30,  1887.] 

JOHN  E.  RICHARDS,  Executor,  etc.,  of  A.  W. 
Peck,  Respondent,  v.  MARY  EMMA  DONNER,  Ap- 
pellant. 

Fraudulent  Conveyance — ^Deed  of  Gift — Want  of  Consideration 
— Extreme  Weakness  of  Grantor. — The  action  was  brought  to 
set  aside  a  deed  of  gift  executed  by  the  grantor  while  in  a  con- 
dition of  great  physical  and  mental  weakness,  not  amounting  to 
absolute  disqualification,  but  under  a  mistaken  impression  as  to 
its  nature  and  effect.     Held,  that  the  deed  was  properly  set  aside. 

Appeal  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  Mr.  Justice  Pat- 
erson. 

^.  O.  Houghton,  J,  T.  Campbell,  McGee  &  Barham,  and 
Rutledge  &  McConnell,  for  Appellant. 

/.  E.  Richards,  S.  F.  Leib,  and  Moore,  Lane  &  Johnston, 
for  Respondent. 

Paterson,  J.  —  This  action  was  brought  by  A.  W.  Peck 
in  his  lifetime  (for  whom  his  executor,  Richards,  has 
been  substituted),  for  the  purpose  of  canceling  a  deed 
of  gift  made  by  said  Peck  to  the  defendant,  M.  E.  Don- 
ner, while  he  was  in  such  an  enfeebled  mental  condition 
that  he  did  not  understand  or  appreciate  the  nature 
and  consequences  of  the  execution  and  delivery  of  the 
deed. 

A  judgment  was  rendered  for  the  plaintiff,  and  from 
that,  and  an  order  denying  her  a  new  trial,  the  defend- 
ant has  appealed. 

The  court  found,  in  substance,  as  grounds  for  render- 
ing judgment  for  the  plaintiff,  that  A.  W.  Peck,  while  a 
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visitor  at  the  house  of  the  defendant's  mother,  where  the 
defendant  resided,  on  the  twelfth  day  of  April,  1882,  re- 
ceived a  severe  paralytic  stroke,  which  greatly  weakened 
his  physical  and  mental  faculties;  that  while  in  such 
condition,  on  the  twentieth  day  of  April,  1882,  still  so- 
journing in  the  house  of  defendant's  mother,  he  proposed 
to  make  a  will  of  the  property  in  controversy  to  the 
defendant,  towards  whose  family  for  many  years  he  had 
entertained  intimate  and  familiar  friendship;  that  on 
the  next  day,  by  the  advice  of  John  Walker,  a  neighbor 
and  friend  of  that  family,  and  the  acting  executor  of  the 
defendant's  father,  he  was  induced  to  consent  that  a  deed, 
rather  than  a  will,  should  be  prepared,  Walker  having 
assured  him  it  would  be  more  advantageous,  and  less 
trouble  and  expense,  so  to  transfer  the  property  to  Mary 
E.  Donner;  that  he  had  no  other  advice  on  the  subject, 
and  that  Walker  did  not  explain  to  him  the  difference 
between  a  will  and  a  deed  in  their  effects  and  conse- 
quences as  to  him,  A.  W.  Peck;  that  on  that  day,  and 
following  immediately  such  advice,  and  without  such 
explanation,  a  deed  of  grant,  bargain,  and  sale,  upon 
consideration  of  love  and  affection,  was  prepared  and 
presented  to  him,  which  he  there  and  then  signed  and 
acknowledged,  and  that  it  was  the  deed  under  consider- 
ation in  the  cause,  —  he  believing,  at  the  time  he  signed 
the  deed,  that  he  was  in  imminent  danger  of  death,  hav- 
ing informed  the  party  witnessing  the  same  that  "  he 
might  not  be  living  on  the  following  day " ;  that  after 
the  signing  and  acknowledging  of  said  deed,  it  was  at 
his  request  taken  in  charge  by  the  notary  taking  the  ac- 
knowledgment thereof;  that  he  afterwards,  on  the  third 
day  of  May,  1882,  procured  his  old  friend  Beach  to 
correct  the  description  therein  of  the  property  conveyed, 
and  gave  it  to  the  mother  of  the  defendant  for  the  latter ; 
that  there  was  no  consideration  moving  him,  in  the 
execution  of  the  deed,  save  love  and  affection;  that  at 
all   those   several   times   he   stated   he   was   to   have   the 
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control  of  the  property  conveyed,  and  its  usufruct  as 
long  as  he  lived,  and  that  he  was  assured  that  such 
should  be  the  case  by  said  defendant;  that  he  not  only 
relied  on  her  statement  as  true,  but  believed  that  such 
advantages,  uses,  and  right  of  property  were  assured  to 
him  by  the  deed  he  had  executed  and  delivered,  and  had 
he  been  made  to  understand  that  such  was  not  the  case 
he  would  not  have  made  such  deed;  that  during  all  those 
times  of  his  illness,  up  to  the  sixth  day  of  July,  1882,  he 
remained  in  the  family  and  at  the  house  of  defendant's 
irother,  and  the  greater  part  of  that  time  was  under 
treatment  by  a  physician  called  by  said  mother,  which 
said  physician  had  draughted  said  deed,  and  as  a  notary 
taken  the  acknowledgment  thereof;  that  no  other  solici- 
tations or  representations  were  made  to  him  about  the 
relative  characteristics  and  legal  force  of  a  will  or  deed 
by  any  one  except  said  John  Walker,  nor  any  fraud  or 
misrepresentation  practiced  by  any  one,  except  so  far  as 
he  was  deceived  with  the  belief  that  he  had  by  the  terms 
of  that  deed  reserved  to  himself  during  his  life  the  use 
and  occupation  of  the  premises  conveyed,  which  was 
brought  about  by  the  silence  of  the  defendant,  and  that 
of  her  mother  and  others  present;  that  on  the  ninth  day 
of  August,  1882,  Peck  demanded  of  the  defendant  in 
writing  that  she  reconvey  his  property  to  him,  and  that  a 
proper  deed  for  such  purpose  was  tendered  for  her  execu- 
tion, as  also  the  money  necessary  for  her  attention  to  and 
proper  acknowledgment  thereof;  that  such  demand  and 
tender  was  made  before  suit  brought,  and  the  demand 
entirely  refused;  that  at  no  time  after  the  signing  of  said 
deed  did  Peck  ratify  or  affirm  it;  that  from  the  time  he 
received  the  paralytic  shock  on  the  twelfth  day  of  April, 
before  the  signing  of  the  deed,  until  his  death,  he  continued 
in  feeble  health,  and  greatly  impaired  in  mind  and  body; 
that  Peck  died  on  the  tenth  day  of  September,  1882,  in 
Santa  Clara  County. 

LZZn.    0AL.~14 
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As  a  conclusion  of  law  from  these  facts,  it  was  found 
that  the  plaintiff  was  entitled  to  a  reconveyance  of  the  prop- 
erty, and  to  recover  his  costs. 

These  findings,  which  are  fully  established  by  the  evi- 
dence, clearly  show  that  A.  W.  Peck,  while  in  a  condition 
of  great  mental  weakness,  made  a  deed  of  gift  of  his  en- 
tire property,  without  understanding  the  nature,  effect,  or 
consequences  of  his  act. 

It  is  claimed  that  the  doner  was  not  entitled  to  relief 
from  a  court  of  equity,  admitting  the  facts  found  to  be 
true,  because  he  failed  to  show  undue  influence  on  the 
part  of  the  donee,  and  because  the  mistake  of  the 
donor,  as  to  the  character  of  his  act,  was  the  offspring 
of  his  own  weakness,  with  which  the  donee  had  nothing 
to  do. 

The  learned  judge  of  the  court  below  evidently  based 
his  conclusion  upon  the  doctrine  enunciated  and  ap- 
plied by  this  court  in  the  case  of  Moore  v.  Moore,  56 
Cal.  89. 

The  court  there  refers  to  the  case  of  Allore  v.  Jewell, 
94  U.  S.  506,  and  quotes  approvingly  from  the  opinion  of 
Mr.  Justice  Field. 

That  was  an  action  brought  to  set  aside  a  conveyance 
made  by  a  person  advanced  in  years,  of  great  weakness 
of  mind,  through  not  amounting  to  absolute  disqualifica- 
tion, for  an  inadequate  consideration,  and  without  in- 
dependent advice.  There  was  no  showing  or  claim  of 
undue  influence  on  the  part  of  the  grantee.  The  court 
there  said :  "  It  may  be  stated  as  settled  law  that  when- 
ever there  is  great  weakness  of  mind  in  a  person  execut- 
ing a  conveyance  of  land,  arising  from  age,  sickness,  or 
other  cause,  though  not  amounting  to  absolute  disqualifi- 
cation, and  the  consideration  given  for  the  property  is 
grossly  inadequate,  a  court  of  equity  will,  upon  proper 
and  seasonable  application  of  the  injured  party,  or  his 
representatives    or    heirs,    interfere   and    set   the   convey- 
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ance  aside."  (See  also  Hay  dock  v.  Hay  dock,  38  Am.  Rep. 
385.) 

It  seems  that  the  current  of  authority,  English  and 
American,  is  unvarying  in  its  adherence  to  the  same 
beneficent  remedies  in  favor  of  the  weak  and  igno- 
rant, as  against  the  wiles  of  the  crafty  and  the  greed  of 
the  avaricious,  and  although  judges  have  differed  in  the 
reasons  given  for  the  application  of  the  rule,  and  the 
phases  under  which  it  has  been  applied  are  numerous 
and  diverse,  yet  the  conclusion  reached  is  quite  uni- 
formly the  same,  whether  the  donee  act  in  good  or  bad 
faith. 

The  appeal  from  the  judgment  herein  was  dismissed 
January  26,  1887.  We  think,  however,  if  the  question 
can  be  considered  on  this  appeal  from  the  order,  that  the 
findings  support  the  judgment,  and  that  the  failure  to 
find  on  the  question  of  undue  influence  or  sanity  (if 
such  failure  occurred)  becomes  immaterial,  the  court  hav- 
ing found  facts  from  which  the  same  conclusion  of  law 
must  be  drawn,  whether  there  was  or  was  not  undue  in- 
fluence on  the  part  of  the  donee.  As  stated  before,  the 
evidence  is  insufficient  to  support  the  findings  in  all  re- 
spects, and  goes  further,  we  think,  and  shows  very  clearly 
that  in  making  the  deed  the  donor  believed  he  was  making 
a  testamentary  disposition  of  the  property.  There  was  at 
least  a  substantial  conflict. 

The  motion  for  nonsuit  was  properly  denied.  The  right 
of  plaintiff  to  recover  did  not  depend  on  the  question  of 
the  donor's  sanity  or  soundness,  nor  upon  the  question  of 
the  donee's  good  faith  or  undue  influence. 

The  order  is  affirmed. 

McFarland,  J.,  concurred. 

Temple,  J.,  concurring.  —  Understanding  that  it  is 
found,  in  effect,  that  imposition  was  practiced  upon  Peck, 
through  which  he  was  induced  to  execute  the  deed,  in 
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this,  that  he  was  permitted  to  so  execute  it  under  the  be- 
lief that  he  was  reserving  and  securing  to  himself  during 
his  life  the  control  and  revenues  of  the  property,  I  concur  in 
the  judgment. 

McKiNSTRY,  J.,  and  Thornton,  J.,  concurred. 

Sharpstein,  J.,  dissented. 

Rehearing  denied. 


[No.  20240.     In  Bank.— March  31,  T887.] 

THE  PEOPLE,   Respondent,  v,  JOHN  KALKMAN, 

Appellant. 

Cbiminal  Law — ^Attempt  to  Bbibe  Juby — Invkstioation  op  by  Court. 
— Pending  the  trial  of  a  criminal  case,  the  district  attorney,  acting 
upon  the  supposition  that  an  attempt  had  been  made  to  bribe  the 
jury,  at  the  close  of  the  testimony  for  the  prosecution  called  one 
of  the  jurors,  and  questioned  him  about  the  matter,  but  failed  to 
show  any  attempted  bribery.  He  thereupon,  at  the  request  of  the 
court,  stated  how  he  had  learned  of  the  supposed  bribery.-  The 
court,  after  discharging  the  jury,  and  instructing  them  to  leave  the 
court-room,  proceeded  to  investigate  the  diarge,  and  found  it  to  be 
untrue.  During  the  investigation,  the  attorney  for  the  defendant 
requested  to  have  the  jury  present.  The  court  refused  the  request, 
and  subsequently  instructed  the  jury  not  to  consider  the  matter 
in  arriving  at  their  verdict.  Eeld,  that  the  refusal  to  allow  the 
jury  to  be  present  during  the  investigation  was  not  error. 

Id. — ^Pboof  of  Alibi — ^Evidence  of  Convebsations. — The  defendant  in 
a  criminal  prosecution,  for  the  purpose  of  proving  an  alibis  may 
testify  as  to  various  acts  which  he  claims  to  have  done  at  and 
about  the  time  of  Hie  alleged  offense,  but  cannot  give  the  par- 
ticulars of  conversations  had  between  himself  and  others. 

Id. — EviDENOE — Reputation  of  Defendant — Immatebial  Ebbor. — ^The 
refusal  to  allow  a  witness  to  testify  to  the  good  reputation  of  the 
defendant  for  truth,  honesty,  and  integrity,  is  not  a  prejudicial 
error,  if  he  and  several  other  witnesses  have  previously  testified 
substantially  to  that  effect,  and  their  evidence  is  not  contradicted 
by  the  prosecution. 

Id. — Contbadictoby  Witness — ^Deposition  Taken  on  Pbeliminabt 
Examination. — ^The  refusal  to  allow  the  deposition  of  the  prose- 
cuting witness,  taken  at  the  preliminary  examination,  to  be  read 
in  evidence  for  the  purpose  of  contradicting  him,  is  not  error,  if 
the  deposition  fails  to  show  any  material  contradiction  of  his  tes- 
timony as  given  at  the  triaL 
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Id.  —  JuBT  —  Proof  op  Guilt  —  Acquittal,  on  Account  of  Good 
Chabacteb.  —  The  jury  are  not  justified  in  acquitting  a  defendant 
upon  proof  of  his  good  character,  if  the  evidence,  in  spite  of  his 
good  character,  convinces  them  beyond  a  reasonable  doubt  of  his 
guUt. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 
Bicknell  &  White,  for  Appellant. 
Attorney-General  Johnson,  for  Respondent. 

Searls,  C.  —  The  defendant  was  convicted  of  an  as- 
sault with  intent  to  commit  robbery. 

The  appeal  is  from  the  final  judgment  entered  therein, 
and  from  an  order  denying  a  new  trial. 

It  appeared  at  the  trial  that  the  prosecuting  attorney 
had  received  information  from  which  he  supposed  an  at- 
tempt had  been  made  to  bribe  one  or  more  of  the  jurors, 
and  upon  the  close  of  his  testimony  for  the  prosecution,  he 
called  A.  J.  Towner,  one  of  the  jurors  impaneled  in  the 
case,  and  interrogated  him  in  relation  thereto. 

The  testimony  of  the  juror  failed  to  show  the  at- 
tempted bribery.  Thereupon  the  prosecuting  officer,  at  the 
request  of  the  court,  stated  that  he  was  informed  that  morn- 
ing by  one  Hathaway  that  he  (Hathaway)  was  offered 
one  hundred  dollars  to  hang  the  jury.  Hathaway  was  a 
juror  in  attendance  upon  the  court,  but  not  a  juror  in  this 
particular  case. 

Both  counsel  for  the  people  and  the  defendant  there- 
upon asked  for  a  full  investigation  of  the  matter,  and  the 
court,  after  discharging  the  jury,  and  instructing  them  to 
leave  court,  heard  further  testimony  tending  to  show  that 
whatever  offers  of  bribery  had  been  made  came  from  an 
intoxicated  reporter,  who  was  quite  unconscious  of  any  at- 
tempted wrong. 

After    a    portion    of    the    testimony    had    been    taken. 
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counsel  for  defendant  contended  they  were  entitled  to  have 
the  jury  present  to  hear  the  testimony. 

The  court  held  in  substance  that  the  jury  was  not  en- 
titled to  hear  the  testimony  on  this  point,  and  that  he  would 
give  them  proper  instructions  on  the  subject. 

It  is  sufficient  to  say  that  no  exception  seems  to  have 
been  taken  on  behalf  of  defendant  to  the  action  of  the  court 
in  sending  the  jury  out  during  the  investigation  of  this 
question.  Waiving  this  technicality,  however,  and  we  are 
of  opinion  no  error  was  committed. 

The  investigation  was  as  to  a  matter  entirely  dehors 
the  trial,  and  the  jurors  had  practically  heard  nothing 
pertaining  to  it  except  the  statement  of  the  prosecuting 
attorney. 

The  jury  was  instructed  by  the  court  very  fully,  and 
most  explicity,  that  they  must  divest  their  minds  of  any 
and  all  statements,  except  those  admitted  in  evidence, 
whether  from  counsel  or  witnesses,  and  that  they  were  "  not 
to  consider  at  all  the  matter  that  was  investigated,  growing 
out  of  the  placing  of  one  of  the  jurors  on  the  witness-stand. 
The  court  instructs  you,  you  are  to  dismiss  that  matter 
entirely  from  your  minds  in  considering  this  case;  you 
will  not  consider  it  at  all  as  bearing  upon  the  case  in  any 
shape  or  form  whatever." 

The  district  attorney  was  not  only  justified  in  bring- 
ing the  matter  to  the  attention  of  the  court,  but  it  was 
his  duty  to  do  so.  The  manner  of  the  exercise  of  that 
duty  may  not  have  been  the  best  that  could  have  been  se- 
lected, but  we  see  in  it  nothing  calling  for  condemnation  or 
a  reversal  of  the  judgment. 

Defendant  offered  himself  as  a  witness,  and  among 
other  things,  for  the  purpose  of  proving  an  alibi,  testi- 
fied as  to  the  hour  at  which  he  left  the  shop  in  which  he 
was  working,  the  distance  therefrom  to  the  scene  of  the 
alleged  assault,  the  persons  whom  he  met,  what  was  done 
by  him  and  such  persons,  his  estimate  of  the  time  con- 
sumed, etc. 
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The  court  refused  to  permit  him  to  detail  the  particu- 
lar conversations  he  had  with  persons  whom  he  met,  hold- 
ing his  declaration  inadmissible,  but  permitted  him  to  show 
what  was  done,  time  consumed,  etc. 

Similar  rulings  were  made  on  like  offers  to  prove  what 
was  said  by  other  witnesses  who  met  and  conversed  with 
the  defendant,  and  these  rulings  are  assigned  as  errors. 

These  declarations  formed  no  part  of  the  res  gestce,  and 
under  the  rule  that  declarations  of  a  party  in  his  own  favor 
are  not  admissible,  were  properly  excluded. 

It  is  further  urged  that  "  the  court  erred  in  refusing  to 
permit  defendant  to  prove  that  his  general  reputation  for 
truth,  honesty,  and  integrity  was  good  in  the  place  of  his 
former  residence." 

The  testimony  shows  that  defendant  had  formerly  lived 
at  Sioux  City  and  Lemars,  in  the  state  of  Iowa;  that  he 
came  to  California  about  one  year  previous  to  the  trial,  and 
had  since  lived  in  Los  Angeles. 

The  witness  Charles  Yager  had  left  Iowa  four  years 
prior  to  the  trial,  and  was  asked  the  following  ques- 
tion :  — 

"  Q. —  Before  you  left  —  before  the  time  you  left  —  did 
you  know  his  [defendant's]  general  reputation  for  hon- 
esty and  integrity  in  that  community  ?  " 

The  question  was  objected  to  as  irrelevant  and  imma- 
terial, and  the  objection  sustained,  to  which  ruling  coun- 
sel for  defendant  excepted. 

By  reference  to  the  record,  we  find  that  prior  to  this  rul- 
ing Yager  had  in  fact  testified  as  follows :  — 

"  I  knew  him  [defendant]  four  years,  working  in  the 
East.  I  sent  for  him  to  come  out.  I  never  heard  any- 
thing about  his  reputation  for  integrity.  I  know  about  his 
honesty.     Never  heard  anything  wrong  about  it." 

Albert  La  Rue  testified  to  knowing  defendant  four  years 
in  Iowa,  and  that  he  had  a  good  reputation  there. 

B.  Monahan  testified  similarly,  and  Jacob  Bloomer 
testified   to  a   knowledge  of  him   for  twelve   or  thirteen 
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years  in  Iowa,  and  that  his  reputation  was  good  both  there 
and  here. 

Several  other  witnesses  testified  to  his  good  reputation  in 
Los  Angeles. 

There  was  no  conflicting  testimony  offered. 

If  it  be  conceded  that  it  was  competent  for  the  witness 
to  testify  as  to  the  general  reputation  of  defendant  at  the 
time  he  knew  him  in  Iowa,  although  it  was  four  years  an- 
terior to  the  trial,  yet  in  view  of  the  fact  that  he  had  previ- 
ously testified  substantially  to  the  same  effect,  and  that  this 
testimony  was  not  stricken  out,  and  in  view  of  the  number 
of  witnesses  who  testified  without  contradiction  to  the  same 
fact,  we  do  not  deem  the  error  as  one  from  which  defendant 
has  suffered  in  his  rights. 

The  fifth  error  assigned  is,  that  the  court  did  not  allow 
the  deposition  of  the  prosecuting  witness,  taken  at  the  pre- 
liminary examination,  to  be  read  in  evidence  to  contradict 
the  witness. 

The  witness  was  asked  at  the  trial  if  he  had  testified  at 
the  preliminary  examination  "  that  Kalkman  had  struck 
him  behind  " ;  to  which  he  answered,  "  No,  sir.  The  first 
blow,  I  testified,  I  got  in  the  face;  I  turned  around,  and 
he  came  behind  me  and  struck  me  in  the  face.  At  the 
preliminary  examination  I  testified  that  some  one  came 
behind  and  struck  me.  He  did  not  strike  me  in  the 
back." 

We  need  not  discuss  the  question  made  by  appellant,  for 
the  reason  that  the  portions  of  the  deposition  sought  to  be 
introduced  failed  to  show  any  material  contradiction  of  the 
testimony  of  the  witness  as  given  at  the  trial. 

There  was  no  error  in  the  addition  made  by  the  court  to 
the  instruction  of  defendant. 

The  jury  had  been  fully  instructed  upon  the  question  of 
reasonable  doubt,  and  had  been  very  properly  informed 
that  testimony  as  to  good  character  was  entitled  to  consid- 
eration in  the  case. 

The  language  of  the  instruction  was  as  follows :  — 
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"  Proof  of  such  good  character  may  be  sufficient  to  jus- 
tify an  acquittal,  although  without  it  no  acquittal  would 
have  been  had  " ;  to  which  the  court  added,  "  unless  in  spite 
of  such  good  character,  the  evidence  yet  convinces  you  be- 
yond a  reasonable  doubt  of  defendant's  guilt." 

In  People  v.  Samsels,  66  Cal.  99,  the  court  below  in- 
structed the  jury  as  follows:  "  If  you  should  believe  the 
defendant  guilty,  you  must  so  find,  notwithstanding 
his  good  character'*;  and  this  court  held  the  instruction 
proper. 

We  are  of  opinion  the  order  and  judgment  appealed  from 
should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Rehearing  denied. 


[No6.  9693,  9694.     In  Bank.— April  2,  1887.] 

A.    HEINE,    Respondent,   v.    W.    B.    TREADWELL, 

Appellant. 

Lease — Covenants  fob  Purchase  and  Sale — Pebfobmance — Default 
— ^Tender. — Where  a  lease  contains  a  provision  giving  the  lessee 
the  privilege  of  purchasing  the  demised  premises  at  any  time  dur- 
ing the  term,  upon  the  payment  of  a  stipulated  sum  to  the  lessors, 
the  covenants  for  the  payment  of  the  purchase  price  by  the  lessee, 
and  for  a  conveyance  by  the  lessors,  are  mutual  and  dependent, 
and  neither  party  can  put  the  other  in  default  without  tendering 
a  performance  on  his  part,  unless  the  other  party  waives  such 
performance. 

Id.— Insufficient  Allegation  of  Tender. — An  allegation  by  the  lessee 
that  ever  since  a  day  prior  to  the  expiration  of  the  lease  "he  has 
been  and  still  is  ready  and  willing  to  perform  each  and  all  of 
the  covenants  and  conditions  of  said  agreement  on  his  part  to  be 
kept  and  performed,  and  to  pay  to  the  lessors  the  full  sum  thereby 
agreed  to  be  paid,  upon  the  performance  on  their  part  of  the 
covenants  and  conditions  by  them  so  to  be  kept  and  performed," 
is  not  an  averment  that  he  tendered  the  purchase  price. 
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Id. — Refusal  of  Lessob  to  Ck)NVEY — Waiver  of  Tendeb. — The  refusal 
of  the  lessor  to  convey  after  the  termination  of  the  lease  does  not 
relieve  the  lessee  of  the  necessity  of  proving  a  previous  tender. 

New  Tbial — Notice  No  Pabt  of  Judgment  Roll — ^Appeal — Bill  of 
Exceptions. — A  notice  of  intention  to  move  for  a  new  trial,  and 
the  evidence  of  its  service  and  filing,  constitute  no  part  of  the 
j'idgment  roll,  and  if  not  embodied  in  the  bill  of  exceptions,  will 
not  be  considered  on  appeal  for  the  purpose  of  determining  when 
it  was  served  and  filed. 

Id. — Failube  to  File  Affidavits  in  Time — Waiveb  of  Objection. — 
The  respondent  on  a  motion  for  a  new  trial  does  not  waive  the  right 
to  object  to  the  affidavits  of  the  moving  party  on  the  ground  that 
the  same  were  not  filed  in  time,  if  he  raises  the  objection  on  the 
hearing  of  the  motion. 

Id. — Excusable  Neglect — ^Motion  to  Set  Aside  Judgment — Reason 
fob  Delay  must  be  Shown. — Where  a  motion  for  a  new  trial  on 
the  ground  of  excusable  neglect  is  denied  because  the  moving  affi- 
davits were  not  filed  in  time,  a  subsequent  motion  under  section 
473  of  the  Code  of  Civil  Procedure,  to  set  aside  the  judgment  on 
the  same  ground,  will  also  be  denied,  unless  sufficient  reasons  are 
shown  for  the  delay  in  filing  the  affidavits  on  the  former  motion. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lake 
County,  from  an  order  refusing  a  new  trial,  and  from  an 
order  refusing  to  set  aside  the  judgment. 

The  facts  are  stated  in  the  opinion. 

W.  B,  Treadwell,  Woods  Crcaivford,  and  George  P. 
Harding,  for  Appellant. 

Welles  Whitmore,  and  A.  E,  Noel,  for  Respondent. 

Searls,  C.  —  This  is  an  action  of  ejectment  to  recover 
a  tract  of  land  situated  in  Lake  County. 

Plaintiff  had  judgment,  from  which,  and  from  an  order 
dismissing  and  denying  a  motion  for  a  new  trial,  defend- 
ant appeals,  which  appeal  is  No.  9693. 

Subsequently  defendant  moved  the  court  to  set  aside 
and  vacate  the  judgment,  upon  the  ground  of  "  mistake, 
inadvertence,  surprise,  or  excusable  neglect,"  as  provided  by 
section  473  of  the  Code  of  Civil  Procedure.  The  motion 
was  denied,  and  appeal  No.  9694  is  taken  from  the  order 
denying  such  motion. 
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For  convenience'  sake  we  shall  consider  the  two  appeals 
in  the  same  opinion,  stating  separately,  however,  the  views 
deemed  applicable  to  each  case. 

Turning  to  appeal  No.  9693,  and  we  find  that  the 
answer  of  the  defendant,  among  other  things,  avers  that 
he  leased  the  demanded  premises  from  plaintiff  and  his 
wife,  who  were  the  owners  as  joint  tenants,  for  one  year 
from  October  15,  1882;  that  by  the  terms  of  said  lease, 
he  was  to  have  the  privilege  of  purchasing  at  any  time 
during  the  term  for  $3,250,  upon  giving  ten  days'  pre- 
vious notice  of  his  election  so  to  purchase;  that  on  the 
first  day  of  October,  1883,  he  elected  to  purchase  the 
premises  under  the  terms  of  said  agreement,  and  gave 
written  notice  thereof  to  plaintiff  and  wife;  that  they  never 
tendered  him  a  deed,  and  repudiated  their  agreement  to 
convey,  etc. 

Defendant  contends  that  the  judgment  should  be  re- 
versed for  want  of  any  finding  as  to  the  matters  set  up  in 
the  answer  by  way  of  equitable  defense. 

The  findings  on  this  branch  of  the  case  are  as  follows :  — 

"  5.  That  on  the  fifteenth  day  of  October,  1882,  the  de- 
fendant went  into  possession  of  said  premises  as  tenant,  by 
virtue  of  the  lease  set  forth  in  the  answer,  and  continued 
in  possession  as  such  tenant  until  October  15,  1883,  when 
said  lease  expired;  and  that  within  thirty  days  thereafter 
plaintiff  made  a  demand  upon  said  defendant  for  the  pos- 
session of  said  premises  in  writing. 

"  6.  That  the  said  defendant  did  not  comply  with  the 
terms  of  the  agreement  mentioned  in  the  answer,  in  regard 
to  the  purchase  of  said  land,  or  any  part  thereof." 

These  findings  cover  the  material  allegations  of  the 
answer. 

They  cannot  be  true,  and  the  defendant  at  the  same 
time  be  entitled  to  recover  upon  the  defense  set  out  in  his 
answer. 

The  findings  in  favor  of  the  plaintiff  were  supported  by 
the  evidence.     Defendant  did  not  introduce  any  evidence 
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whatever,  and  the  affirmative  allegations  of  the  answer, 
which  are  to  be  deemed  and  taken  as  denied,  were  entirely 
unsupported  by  proofs. 

This  view  is  taken  upon  the  theory  that  the  bill  of  ex- 
ceptions is  properly  before  us. 

If,  however,  the  court  was  correct  in  holding  that  the 
bill  of  exceptions  was  not  served  and  filed  in  time,  then 
there  is  no  evidence  in  the  record,  and  we  cannot  review 
the  facts  as  found.  Indeed,  in  our  view  of  the  case,  the 
answer  does  not  set  out  such  an  equitable  defense  as  called 
for  findings  at  all. 

According  to  the  lease,  which  is  set  out  in  the  answer, 
the  payment  of  the  purchase  price,  and  a  conveyance  by 
the  lessors,  were  mutual  and  independent  covenants,  and 
neither  could  put  the  other  in  default  without  tendering 
a  performance  on  his  part,  unless  the  other  party  waived 
such  performance. 

The  allegation  of  the  answer  is,  "that  ever  since 
said  first  day  of  October,  1883,  defendant  has  been,  and 
still  is,  ready  and  willing  to  perform  each  and  all  of  the 
covenants  and  conditions  of  said  agreement  on  his  part 
to  be  kept  and  performed,  and  to  pay  to  said  plaintiff 
and  said  Therese  Heine  the  full  sum  thereby  agreed 
to  be  paid,  upon  the  performance  on  their  part  of  the 
covenants  and  conditions  by  them  so  to  be  kept  and 
performed." 

This  is  not  an  averment  that  he  tendered  the  purchase- 
money. 

In  Englander  v.  Rogers,  41  Cal.  420,  a  similar  allega- 
tion, under  similar  circumstances,  was  held  insufficient. 

The  court  said :  "  This  is  not  an  averment  that  he 
tendered  the  purchase-money.  To  constitute  a  valid 
tender  in  such  a  case,  the  party  must  have  the  money  at 
hand,  immediately  under  his  control,  and  must  then  and 
there  not  only  be  ready  and  willing,  but  produce  and  offer 
to  pay  it  to  the  other  party,  on  the  performance  by  him  of 
the  requisite  condition.'*  (Citing  15  Wend.  637;  6  Wend. 
22;  and  Strong  v.  Blake,  46  Barb.  227.) 
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Defendant,  it  is  true,  avers  that  on  or  about  the  1st  of 
November,  1883,  the  lessors  repudiated  the  agreement  to 
sell,  and  have  ever  since  neglected  and  refused  to  perform 
any  of  said  covenants  and  conditions. 

By  reference  to  the  lease,  it  will  be  seen  that  the  agree- 
ment of  the  lessors  was  to  convey  "  at  any  time  before  the 
expiration  of  the  term." 

The  term  expired  on  the  fifteenth  day  of  October,  1883, 
and  a  refusal  to  convey  after  that  time  could  not  excuse 
defendant  from  making  a  tender  previously  due.  The  mo- 
tion for  a  new  trial  was  dismissed  upon  the  theory  that 
the  bill  of  exceptions  and  affidavit  were  not  filed  and  served 
in  time. 

The  notice  of  intention  to  move  for  a  new  trial,  and 
the  evidence  of  its  service  and  filing,  constitute  no  part  of 
the  judgment  roll,  and  are  not  set  forth  in  the  bill  of  excep- 
tions. We  cannot,  therefore,  take  notice  of  the  time  when 
the  notice  was  served  and  filed. 

As  to  the  bill  of  exceptions,  even  if  it  should  be  conceded 
that  it  was  filed  in  time,  nothing  therein  contained  would 
have  authorized  the  court  to  grant  a  new  trial. 

It  is  not  necessary  to  say,  therefore,  whether  the  bill  of 
exceptions  was  filed  in  time,  or  whether,  if  not,  the  objec- 
tion that  it  was  not  so  filed  was  waived  by  failure  to  raise 
the  question  at  the  settlement  of  the  bill. 

As  to  the  affidavit,  however,  showing  accident  and  sur- 
prise, on  account  of  which  a  new  trial  is  asked,  different 
considerations  arise. 

The  respondent  was  not  called  upon,  and  had  no  oppor- 
tunity to  object  that  it  was  not  in  time  until  the  motion 
was  brought  to  a  hearing,  and  as  he  then  objected  and 
moved  to  strike  out  upon  the  ground  that  the  affidavit 
came  too  late,  he  certainly  waived  no  right  in  relation 
thereto. 

It  follows  that  the  judgment  and  order  appealed  from 
should  be  affirmed. 

The  appeal  in  No.  9694  is  from  a  special  order  made 
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after  final  judgment,  denying  defendant's  motion  to  vacate 
and  relieve  him,  the  said  defendant,  from  the  judgment,  on 
the  ground  of  excusable  neglect. 

The  judgment  was  rendered  April  16,  1884.  On  the 
twenty-third  day  of  April,  1884,  defendant  gave  notice 
of  a  motion  for  a  new  trial,  which  motion  was  denied 
May  27,  1884.  On  the  twenty-ninth  day  of  May  follow- 
ing, defendant  served  and  filed  notice  of  motion,  under 
section  473  of  the  Code  of  Civil  Procedure,  to  vacate  said 
judgment  on  the  ground  of  excusable  neglect.  The  mo- 
tion was  heard  and  denied  June  7,  1884,  and  this  appeal 
is  from  the  order  of  denial. 

The  motion  was  heard  upon  the  judgment  roll  in  the 
case,  and  upon  the  affidavits  of  defendant  and  Woods 
Crawford,  his  attorney  in  the  case,  and  the  counter-affi- 
davit of  Josiah  Johns  on  behalf  of  plaintiff. 

In  McKinley  v.  Tattle,  34  Cal.  235,  it  was  held  that 
where  a  defendant  appeared  at  the  trial,  the  proper 
remedy  for  excusable  negligence  or  surprise,  whereby  he 
was  prevented  from  presenting  his  defense,  was  by  motion 
for  a  new  trial,  and  not  by  motion  for  relief  from  the 
judgment  under  section  68  of  the  Practice  Act.  That 
section  corresponds  with  section  473  of  the  Code  of  Civil 
Procedure. 

Our  attention  is  not  called  to  any  case  in  which  a  judg- 
ment has  been  set  aside  under  section  473  of  the  code, 
after  the  hearing  of  a  motion  for  a  new  trial,  for  a  cause 
or  causes  which  could  have  been  urged  with  equal  force  on 
such  motion. 

The  same  affidavit  of  defendant  to  show  excusable  ne- 
glect relied  upon  here  was  presented  on  the  motion  for  a 
new  trial. 

True,  the  bill  of  exceptions  and  affidavit  were  disre- 
garded on  that  motion,  because  not  filed  and  served  in 
time. 

We  may  concede  that  would  afford  good  cause  in  sup- 
port of  this  motion,  if  a  sufficient  excuse  for  not  serving 
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and  filing  them  in  time  was  presented.  The  time  for 
serving  and  filing  these  papers  expired  on  the  third  day 
of  May,  1884. 

According  to  the  affidavit  of  Woods  Crawford,  the  at- 
torney of  the  defendant,  he  received  these  papers  at  Lake- 
port  on  the  second  day  of  May,  and  "  that  on  the  sixth  day 
of  May,  1884,  and  as  soon  as  affiant  could  do  so,  affiant 
served  and  filed  said  affidavit  and  bill  of  exceptions." 

No  reason  is  attempted  to  be  given  why  the  papers  could 
not  be  served  on  the  2d  or  3d  of  the  month  instead  of  wait- 
ing until  the  6th. 

To  make  a  case  of  excusable  neglect,  the  reasons  for 
the  delay  should  be  set  forth,  in  order  that  the  court  may 
pass  upon  their  sufficiency. 

Assuming,  then,  without  determining  the  fact,  that  de- 
fendant had  a  valid  excuse  for  not  being  present  at  the 
trial,  and  the  case  stands  thus:  he  moved  for  a  new  trial 
on  affidavits  and  a  bill  of  exceptions,  in  the  former  of 
which  he  set  out  his  excuse  for  not  appearing  at  the  trial; 
but  without  any  cause  so  far  as  appears  for  the  delay,  he 
failed  to  serve  and  file  these  papers  in  time,  and  in  con- 
sequence thereof  they  were  disregarded  on  the  motion. 

This  was  not  such  excusable  neglect  as  will  warrant  the 
granting  of  a  motion  to  set  aside  the  judgment  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure. 

The  order  appealed  from  in  No.  9694  should  be  af- 
firmed. 

Foote,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  in  No. 
9693  are  affirmed,  and  in  No.  9694  the  order  appealed  from 
is  affirmed. 
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[No.  9515.     Department  Two.— April  20,  1887.] 

C.  H.  WOOD,  Respondent,  v,  R    G.  BRUSH,  Appel- 
lant. 

Fbomissobt  Note — Action  on — Consideration — Defense. — In  an  ac- 
tion on  a  promissory  note  against  the  maker  by  an  indorser  after 
maturity,  an  allegation  in  the  answer  that  the  consideration  re- 
ceived by  the  defendant  for  the  note  was  less  than  the  amount 
stated  therein  does  not  constitute  any  defense. 

Id. — ^Defenses  against  Indobseb  after  Maturity — Must  Exist  at 
Commencement  of  Action. — In  such  an  action,  the  defendant  may 
set  up  any  defense  which  he  could  have  interposed  against  the 
assignor,  and  which  existed  at  the  time  of  or  before  notice  of 
the  assignment;  but  he  cannot  set  up  a  defense  or  counterclaim 
which  has  arisen  since  the  commencement  of  the  action. 

Id. — Counterclaim — Unsettled  Partnership  Accounts. — In  an  action 
on  a  promissory  note,  the  defendant  cannot  set  up  by  way  of  coun- 
terclaim a  cause  of  action  in  his  favor  against  the  plaintiff  and 
other  persons  arising  out  of  a  partnership  relation  existing  be- 
tween them,  until  an  accounting  has  been  had,  and  a  biTlance 
struck. 

Id. — ^Action  on  Contract — Counterclaim. — In  an  action  upon  a  con- 
tract, another  cause  of  action  upon  a  separate  contract  can  only  be 
set  up  by  way  of  counterclaim  when  it  exists  at  the  commence- 
ment of  the  action. 

Pleading — Supplemental  Answer — Leave  to  File  must  be  Obtained 
— Judgment  Roll. — A  supplemental  answer,  although  presented  to 
the  clerk  for  filing  and  marked  as  filed,  does  not  become  a  plead- 
ing, BO  as  to  constitute  part  of  the  judgment  roll,  until  an  order 
permitting  it  to  be  filed  has  been  obtained. 

Id. — Failure  to  Appear  at  Hearing  of  Motion — Abandonment. — ^The 
failure  of  the  defendant  to  appear  upon  the  hearing  of  his  motion 
for  leave  to  file  a  supplemental  answer  will  be  considered  an 
abandonment  of  the  motion. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

In  his  supplemental  answer,  the  defendant  alleged  the 
existence  of  a  partnership  between  himself,  the  plaintiff, 
the  plaintiff's  assignor,  and  several  other  persons,  and 
that  since  the  commencement  of  the  action  and  the  fil- 
ing of  the  original  answer  he  had  advanced  a  certain 
sum  of  money  in  connection  with  the  partnership  busi- 
ness  for  the  account  of  the  plaintiff  and   his  assignor. 
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The  amount  so  advanced  was  pleaded  as  a  counterclaim. 
The  further  facts  are  stated  in  the  opinion. 

Charles  H.  Moore,  and  Cobb  &  Moore,  for  Appellant. 

W,  S.  Goodfellow,  for  Respondent. 

Searls,  C  —  This  is  an  action  upon  a  promissory  note 
for  $875  and  interest,  made  by  defendant,  payable  to  the 
order  of  W.  W.  Potter,  and  indorsed  by  the  latter  to  the 
plaintiff. 

The  sworn  complaint  contained  a  copy  of  the  note,  and 
is  in  the  usual  form. 

The  answer  is  as  follows :  — 

"  Now  comes  the  defendant  above  named,  and,  answer- 
ing the  plaintiff's  complaint  herein,  avers  that  as  con- 
sideration for  the  promissory  note  declared  on  in  plaint- 
iff's complaint  herein  he  received  the  sum  of  six  hundred 
and  nine  and  seventy-nine  one  hundredths  dollars 
($609.79),  and  no  more.  Wherefore  he  prays  judgment 
and  for  costs." 

Plaintiff  moved  to  strike  out  the  answer,  and  for  judg- 
ment as  prayed  for  in  the  complaint.  Pending  this  mo- 
tion, defendant  obtained  an  order  on  plaintiff  to  show  cause 
why  defendant  should  not  be  permitted  to  file  a  supple- 
mental answer. 

At  the  hearing  of  the  motion  and  order  to  show  cause, 
defendant  failed  to  appear,  and  an  order  was  entered 
granting  the  motion  for  judgment,  and  denying  the 
application  to  file  a  supplemental  answer.  Thereupon 
judgment  was  entered  in  favor  of  plaintiff,  as  prayed  for 
in  his  complaint,  from  which  judgment  defendant  ap- 
peals. 

The  original  answer  contained  no  defense  to  the  action, 
and  was  properly  stricken  out. 

There  is  no  statement  or  bill  of  exceptions  in  the  rec- 
ord. 

The   supplemental   answer,    although  presented    to   the 
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clerk  for  filing,  and  marked  as  filed,  did  not  become  a 
pleading  in  the  cause,  so  as  to  constitute  a  part  of  the 
judgment  roll,  until  defendant's  motion,  permitting  it  to 
be  filed  as  such  pleading,  was  granted;  and  as  leave  was 
refused  by  the  court,  it  never  became  a  pleading,  and  is 
not  entitled  to  consideration  as  a  portion  of  the  judg- 
ment roll. 

Waiving  all  objections,  however,  to  the  record  and  to  its 
lack  of  authentication,  and  the  leave  to  file  a  supplemental 
answer  was  properly  refused,  for  the  reasons :  — 

1.  That  defendant,  after  procuring  an  order  on  plain- 
tiff to  show  cause,  and  having  it  set  for  hearing,  failed  to 
appear  at  such  hearing,  and  the  court  might  well  have  con- 
cluded he  had  abandoned  the  application  to  file  a  supple- 
mental answer. 

2.  The  complaint  shows  that  the  promissory  note,  upon 
which  the  action  is  brought,  was  indorsed  to  plaintiff  after 
maturity.  This  entitled  defendant  to  set  up  as  against  it 
any  defense  which  he  could  have  interposed  against  the  as- 
signor, and  which  existed  at  the  time  of  or  before  notice 
of  the  assignment.  The  institution  of  the  action  was  no- 
tice of  the  assignment  of  the  note,  and  yet  defendant  seeks 
to  set  up  as  against  plaintiff  a  defense  or  counterclaim 
against  the  assignor,  which,  according  to  his  sworn  state- 
ment, "  has  arisen  since  the  commencement  of  this  action, 
and  since  the  former  answer  of  defendant  was  filed."  This 
he  cannot  be  permitted  to  do. 

3.  The  counterclaim  set  out  in  the  supplemental  pleading 
IS  clearly  due,  if  at  all,  as  a  partnership  account  against 
sundry  persons  beside  plaintiff,  and,  until  an  accounting  is 
had  and  a  balance  struck,  is  not  the  subject-matter  for  an 
action  at  law. 

It  is  not,  therefore,  a  counterclaim  "existing  in  favor  of 
a  defendant  and  against  a  plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  action,"  within  the  purview 
of  section  438  of  the  Code  of  Civil  Procedure. 

4.  In  an  action  upon  a  contract,  another  cause  of  action 
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arising  upon  a  separate  contract  can  only  be  set  up  as  a 
counterclaim  when  it  existed  at  the  commencement  of  the 
action.  (Code  Civ.  Proc,  sec.  438,  subd.  2;  Gannon  v. 
Dougherty,  41  Cal.  661.) 

The  judgment  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  9647.    Department  Two.— April  20,  1887.] 

GEORGE   HEARST,   Respondent,   v,   WILLIAM 
DENNISON,  Appellant. 

New  Tbial — Fraudulent  Statement — Refusal  to  Settle — Appeal. 
— An  order  refusing  to  settle  a  proposed  statement  on  motion  for 
a  new  trial,  on  the  ground  that  the  same  is  so  grossly  inaccurate 
as  to  be  a  mere  pretense  and  fraud,  conceding  it  to  be  appealable, 
will  not  be  reviewed  on  appeal,  when  the  record  fails  to  show  that 
the  proposed  statement  is  not  fraudulent. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  from  an  order  refusing 
to  settle  a  statement  on  motion  for  a  new  trial,  and  from 
an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  Quint,  and  B.  B.  Newman,  for  Appellant. 

Edward  Lynch,  for  Respondent. 

McFarland,  J.  —  This  is  an  action  for  unlawful  de- 
tainer of  land  after  non-payment  of  rent.  Plaintiff  had 
judgment  in  the  court  below,  and  defendant  appeals,  — 
1.  From  the  judgment ;  2.  From  an  order  of  the  judge  of 
the  lower  court  refusing  to  settle  a  proposed  statement  on 
motion  for  new  trial;  and  3.  From  an  order  denying  a 
motion  for  new  trial. 
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1.  The  judgment  roll  shows  no  error,  and  the  appeal 
from  the  judgment  has  no  merits. 

2.  The  transcript  contains  a  bill  of  exceptions,  which 
shows  that  after  appellant  had  served  and  filed  a  notice 
of  motion  for  a  new  trial,  he  served  and  presented  to  the 
judge,  within  the  proper  time,  a  document  which  com- 
menced with  the  words,  "  Defendant's  draft  of  his  pro- 
posed statement  on  motion  for  a  new  trial."  To  this 
document,  and  to  its  settlement  by  the  judge,  respond- 
ent objected,  and  moved  that  the  judge  refuse  to  settle 
the  same  upon  the  ground  that  it  was  not  "  a  draught  of 
nor  a  statement  of  the  case  in  the  above-entitled  action." 
The  bill  of  exceptions  shows  that  appellant's  attorney 
admitted  that  said  proposed  statement  "  was  incorrect 
and  erroneous,"  but  does  not  show  that  appellant  was 
"  in  any  way  prevented  from  making  a  fair  or  substan- 
tially truthful  statement  of  the  case."  After  a  full  hear- 
ing of  the  matter,  the  court  made  an  order  refusing  to 
settle  the  statement,  "on  the  grounds  that  said  proposed 
statement  on  motion  for  a  new  trial  is  not  a  statement 
of  the  case,  or  of  any  case  herein,  and  is  grossly  incorrect, 
and  that  no  draught  of  the  statement  of  the  case,  or  of  any 
case  herein,  or  a  copy  of  said  draught,  has  been  made  or 
prepared,  or  served  herein  at  any  time."  From  this  order 
defendant  appeals. 

If  this  document,  named  "  draught  of  his  proposed 
statement,"  is  a  mere  pretense  and  fraud;  if  it  is  so 
grossly  untrue  or  so  foreign  to  the  real  history  of  the 
case  as  to  come  within  no  reasonable  meaning  of  "  a 
statement  of  the  case,"  as  used  in  the  code,  —  then  the 
judge  of  the  court  below  was  right  in  disregarding  it.  It 
is  the  duty  of  a  judge  to  "  settle  "  a  statement,  not  to  make 
one.  And  there  is  nothing  in  the  record  to  show  that  the 
proposed  draught  was  not  a  sheer  fraud.  There  is  nothing 
before  us  upon  which  we  can  review  the  order.  Indeed, 
it  is  doubtful  if  an  appeal  lies  at  all  from  such  an  order. 
If  a  judge  refuses  to  settle  a  bona  fide  statement,  he  may 
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be  compelled  to  settle  it  upon  mandamtis,  or  by  the  pro- 
ceeding provided  in  section  652,  Code  of  Civil  Proced- 
ure. In  such  a  proceeding,  the  reporter's  notes,  or  other 
evidence  of  the  real  facts  of  the  case,  can  be  brought  be- 
fore this  court.  But  virhether  or  not  an  appeal  would  lie, 
there  is  nothing  in  the  record  in  the  case  at  bar  from  which 
we  can  determine  that  the  court  erred  in  making  the  order 
appealed  from. 

3.  There  being  no  statement,  there  is  nothing  to  re- 
view on  the  appeal  from  the  order  denying  the  motion  for 
a  new  trial. 

Judgment  and  order  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  9532.    Department  One. — ^April  21,  1887.] 

JAMES  PHELAN,  Respondent,  v.  JAMES  F.  DUNNE. 

Appellant. 

Stbeet  Assbssment — Action  of  Fobeclosube — ^Necessart  Pabtiss 
Defendant — Personal  Representatives  of  Deceased  Owners- 
San  Francisco. — Under  the  act  of  April  1,  1872,  when  the  owner 
of  a  lot  in  the  city  and  county  of  San  Francisco  dies  after  a  reso- 
lution of  intention  to  improve  the  adjoining  street  has  been  passed 
by  the  board  of  supervisors,  and  the  contract  for  the  work  has 
been  let,  but  before  the  assessment  therefor  has  been  made,  his 
personal  representatives  are  not  necessary  parties  defendant  in  an 
action  brought  to  foreclose  the  assessment  pending  the  settlement 
of  his  estate.  His  heirs  or  devisees  are  the  only  necessary  de- 
fendants. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  action  was  brought  to  foreclose  the  lien  of  a  street 
assessment  in  the  city  and  county  of  San  Francisco. 
The  assessment  was  based  upon  a  resolution  of  intention 
to  order  the  work,  passed  by  the  board  of  supervisors  on 
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the  27th  of  April,  1874.     The  further  facts  are  stated  in 
the  opinion  of  the  court. 

William  Matthews,  for  Appellant. 

/.  C  Bates,  for  Respondent. 

Paterson,  J.  —  The  executors  of  the  last  will  and  tes- 
tament of  James  Dunne,  deceased,  are  not  necessary 
parties  in  this  action.  It  is  true,  the  resolution  of 
intention  to  improve  the  street  in  front  of  the  property- 
described  in  the  complaint  was  passed  by  the  board  of 
supervisors,  and  the  contract  for  the  work  let  to  plaintiff 
prior  to  the  death  of  said  James  Dunne,  but  the  assess- 
ment was  not  made  until  after  his  death,  and  it  is 
admitted  in  the  answer  that  defendant  is  the  owner  of 
the  property,  the  same  having  been  devised  to  him  by 
his  father,  said  James  Dunne.  A.  J.  and  E.  T.  Donnelly 
were  named  in  the  will  as  executors,  and  duly  qualified 
as  such,  and  ever  since  have  been  and  are  now  in  the 
possession  of  the  lands  affected  by  the  street  assessment 
lien. 

It  is  claimed  by  appellant  that  the  administration  of 
the  estate  of  James  Dunne,  deceased,  being  still  open,  and 
no  decree  of  distribution  having  been  made,  the  execu- 
tors should  be  made  parties  defendant,  and  the  amount 
due  by  virtue  of  the  assessment  lien  collected  of  them 
in  due  course  of  administration.  There  is  nothing  to 
show,  however,  that  the  debts  have  not  all  been  paid,  the 
family  allowances  provided  for,  or  that  there  is  not  an 
abundant  amount  of  personal  property  out  of  which  all 
debts  and  expenses  of  administration  can  be  paid,  if  there 
be  any  such  debts  or  expenses  remaining.  It  was  said  by 
Mr.  Justice  Temple,  in  Brenham  v.  Story,  39  Cal.  188,  that 
"  upon  the  death  of  the  ancestor  the  heir  becomes  vested  at 
once  with  the  full  property,  subject  to  the  liens  we  have 
mentioned,*'  i.  e.,  debts,  expenses  of  administration,  and 
family  allowances. 
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In  support  of  his  proposition  that  the  executors  are 
necessary  parties  defendant,  appellant  cites  Hancock  v. 
Bowman,  49  Cal.  413,  and  People  v.  Doe,  48  Cal.  561. 
The  decisions  in  those  cases  were  based  upon  the  pro- 
visions of  section  13  of  the  act  of  April  4,  1870,  which 
required  the  action  to  be  brought  "  against  the  owners 
and  all  persons  having  an  interest  therein."  (Stats. 
1869-70,  p.  898.)  But  by  an  act  approved  April  1,  1872, 
and  apparently  to  avoid  the  necessity  of  making  all 
parties  having  an  interest  in  the  property  defendants  in 
the  action,  it  was  provided  (section  13)  that  the  action 
might  be  brought  against  the  owner  of  the  land;  and 
section  17  of  the  act  provides  that  "  the  person  owning 
the  fee,  or  the  person  in  the  possession  of  lands,  lots,  or 
portions  of  lots  or  buildings  under  the  claim  of  owner- 
ship, or  exercising  acts  of  ownership  over  the  same  for 
himself  or  as  the  administrator  or  guardian  of  the  owner, 
or  the  person  in  whom,  on  the  day  the  action  was  com- 
menced, appears  the  legal  title  to  the  lands  by  deeds  re- 
corded in  the  recorder's  office  in  the  city  and  county  of 
San  Francisco,  shall  be  regarded,  treated,  and  deemed 
to  be  the  owner  (for  the  purpose  of  this  law),  accord- 
ing to  the  meaning  and  intent  of  that  word  as  used  in 
this  act." 

It  may  be  that,  under  these  provisions,  persons  other 
than  the  heirs  and  devisees  are  proper  parties  to  the 
action,  and  that  their  rights  cannot  be  foreclosed  unless 
they  are  made  defendants;  but  as  to  that  we  express  no 
opinion.  It  is  sufficient  to  say  that  the  defendant  is  the 
owner  in  fee,  that  he  is  the  only  necessary  party,  and 
that  plaintiff  is  entitled,  under  this  act,  to  a  decree  of 
foreclosure,  whatever  may  be  the  rights  of  other  parties 
interested,  who  are  not  joined  as  defendants.  {Parker  v. 
Bernal,  66  Cal.  113.) 

Judgment  affirmed. 

Temple,  J.,  and  McKinstry,  J.,  concurred. 
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[No.  9683.    Department  One.— April  21,  1887.] 

MAURICE  DORE,  Plaintiff,  v.  GEORGE  DOUGH- 
ERTY ET  AL.,  Defendants.  JOHN  DOUGHERTY, 
Respondent,  THOMAS  MILLER,  Appellant. 

Summons — Ibbeguiaritt  in  Issuance  of  Alias — Collatebal  Attack. 
— ^An  objection  to  the  regularity  of  the  issuance  of  an  ah'eu  sum- 
mons in  an  action  in  a  Justice's  Court  is  not  jurisdictional,  and 
cannot  be  taken  advantage  of  in  a  collateral  attack. 

Id. — Ibbeoulabity  in  Summons — Judgment  by  Default. — A  judgment 
of  a  Justice's  Court  rendered  by  default  after  a  personal  service  of 
summons  is  not  void,  although  the  summons  fails  to  definitely 
state  the  nature  of  the  answer  of  action,  and  does  not  notify  the 
defendant  to  appear  and  answer  at  the  office  of  the  justice. 

Judgment — ^Not  Subject  to  Execution. — A  judgment  is  but  the  evi- 
dence of  a  debt,  and  as  such  is  not  subject  to  levy  or  sale  under 
execution. 

Id. — Gabnishment  op  Judgment  Debt. — The  appellant  claimed  to  be 
entitled  to  the  money  due  upon  the  judgment  in  question  under  an 
execution  sale.  The  execution  was  issued  out  of  a  Justice's  Court 
against  the  person  in  whose  favor  the  judgment  was  rendered.  The 
levy  of  the  execution  was  made  by  the  sheriff,  who  delivered  to  and 
left  with  the  judgment  debtor  a  copy  of  the  writ,  with  a  notice 
in  writing  that  he  levied  upon  the  judgment,  particularly  describ- 
ing it,  and  also  upon  all  moneys,  goods,  credits,  effects,  debts  due 
or  owing,  or  under  his  control,  and  requesting  him  not  to  pay 
or  transfer  the  same  to  any  one  except  the  sheriff.  Eeldy  that  the 
service  of  the  writ  and  notice  on  the  judgment  debtor  was  not  a 
levy  on  the  judgment  as  such,  but  a  garnishment  of  the  money 
due  thereon. 

Appeal — Dismissal — Sebvice  of  Statement  on  New  Tbial — ^Advebse 
Pabties. — ^An  appeal  will  not  be  dismissed  on  the  ground  that  the 
statement  on  motion  for  a  new  trial  was  not  served  on  all  the  ad- 
verse parties,  when  the  parties  not  served  are  not  interested  in 
the  appeal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  judgment  of  the  Justice's  Court  under  which  the 
appellant  claims  was  rendered  by  default  after  the  per- 
sonal service  of  an  alias  summons.  The  objections  to 
the  alias  summons  were,  that  it  was  issued  without  any 
return  of  the  original,  that  it  did  not  sufficiently  state 
the  nature  of  the  cause  of  action,  and  that  it  failed  to 
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notify  the  defendant  to  appear  and  answer  at  the  office 
of  the  justice  of  the  peace.  The  further  facts  are  stated 
in  the  opinion  of  the  court, 

Joseph  M,  Nougues,  and  Charles  E.  Nougties,  for  Appel- 
lant 

/.  C.  Bates,  for  Respondent. 

Michael  Mtdlany,  for  Plaintiff. 

H,  C.  Firebaugh,  for  Defendant  Hallidie. 

Temple,  J.  —  August  3,  1880,  George  Dougherty,  one 
of  the  defendants,  recovered  judgment  against  the  present 
plaintiff  for  $2,186,  and  costs.  On  the  same  day  Dough- 
erty assigned  the  judgment  to  his  son,  John  Dougherty. 
September  3d,  Dore  appealed  to  the  Supreme  Court 
from  the  judgment.  The  judgment  was  affirmed  here 
February  16,  1883.  (Dougherty  v.  Dore,  63  Cal.  170.) 
September  4,  1880,  while  the  appeal  was  pending,  de- 
fendant Miller  caused  a  levy  to  be  made  on  the  judgment 
by  virtue  of  an  execution  from  the  Justice's  Court  of 
San  Francisco,  upon  a  judgment  against  George  Dough- 
erty in  favor  of  Miller.  The  attempted  levy  was  by  the 
sheriff,  who  delivered  to  and  left  with  Maurice  Dore  a 
copy  of  the  writ,  with  a  notice  in  writing  that  such 
property,  to  wit,  "all  the  right,  title,  and  interest  in  and 
to  a  certain  judgment  obtained  in  the  Superior  Court, 
department  5,  of  the  city  and  county  of  San  Fran- 
cisco, in  which  George  Dougherty  is  plaintiff,  and  Mau- 
rice Dore  defendant,  judgment  having  been  rendered  on 
the  ninth  day  of  August,  1880,  against  said  Maurice  Dore 
for  the  sum  of  $2,186,  and  costs";  also  notifying  Dore 
that  he  levied  upon  all  moneys,  goods,  credits,  effects, 
debts  due  or  owing,  or  in  his  possession,  or  under  his 
control;  and  requesting  him  not  to  pay  or  transfer  the 
same  to  any  one  save  said  officer,  September  27,  1880, 
the  sheriff  proceeded  to  sell  all  the  right,  title,  and  inter 
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est  of  George  Dougherty  in  the  judgment  to  the  defend- 
ant Miller  for  the  sum  of  twenty  dollars,  which  was 
credited  upon  the  execution  and  judgment  in  favor  of 
Miller  against  said  Dougherty.  This  action  was  brought 
by  Dore  under  section  386,  Code  of  Civil  Procedure,  to 
have  the  court  determine  who  was  entitled  to  receive  the 
money,  the  amount  of  the  judgment  and  costs,  $2,850, 
being  deposited  in  court.  The  court  awarded  the  money 
to  John  Dougherty,  the  assignee  of  George  Dougherty,  and 
Miller  appeals  from  the  judgment,  or  a  portion  of  it. 

The  Superior  Court  refused  to  allow  Miller  to  intro- 
duce proof  for  the  purpose  of  showing  that  the  assign- 
ment to  John  Dougherty  was  fraudulent,  on  the  ground 
that  Miller  had  acquired  no  title  to  the  judgment  against 
Dore,  and  had  no  such  standing  as  would  enable  him  to 
attack  the  assignment.  This  position  is  sought  to  be 
maintained  on  the  ground,  first,  the  judgment  rendered 
in  Justice's  Court  is  void;  but  in  this  we  do  not  agree 
with  respondent's  counsel.  The  summons  was  sufficient, 
at  least  as  against  a  collateral  attack,  under  the  rule  laid 
down  in  Keybers  v.  McCotnber,  67  Cal.  395.  Whether 
the  alias  summons  was  regularly  issued  or  not  is  not  a 
jurisdictional  question. 

In  the  next  place,  it  is  claimed  that  the  judgment  was 
not  subject  to  levy  and  sale  under  execution.  We  think 
this  point  well  taken.  It  was  expressly  so  held  in  Mc- 
Bride  v.  Fallon,  65  Cal.  301.  Much  may  be  said  on  both 
sides  of  this  question,  and  it  has  been  differently  decided 
in  different  states.  As  it  has  been  decided  in  the 
above  case,  we  see  no  reason  for  reopening  the  discus- 
sion. It  is  claimed  that  the  case  of  McBride  v.  Fallon, 
supra,  only  holds  that  the  sale  could  not  be  made  as  it 
was  attempted  in  that  case,  and  that  the  mode  of  levy 
there  was  different  from  the  mode  pursued  here.  But 
that  ruling  is  expressly  placed  upon  the  ground  that  the 
judgment  is  but  the  evidence  of  a  debt,  and  the  statute 
has   made    no   provision    for   attaching   or   levying   upon 
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evidences  of  debt;  but  that  it  is  the  debt  itself,  and  not 
the  evidence  of  it,  which  may  be  levied  upon  by  the  writ 
of  attachment,  or  on  execution  in  like  manner  as  upon 
writs  of  attachment.  And  to  confirm  this  view  the  court 
alludes  to  the  case  of  Davis  v.  Mitchell,  34  Cal.  81,  where 
it  was  held  that  a  promissory  note  was  the  subject  of 
levy  and  sale,  when  the  sheriff  could  get  possession  of  it, 
and  could  deliver  it  to  the  purchaser,  and  say  they  could 
not  assent  to  the  doctrine  of  that  case.  Of  course  it  is 
not  denied  that  a  judgment  is  property,  or  that  it  can 
be  the  subject  of  assignment.  The  ruling  is  based  en- 
tirely upon  the  statute.  And  it  seems  to  us  that  it  neces- 
sarily follows  that  the  debt  was  by  the  proceeding  duly 
levied  upon.  Service  of  the  writ  and  notice  con- 
stituted what  is  usually  called  the  process  of  garnish- 
ment. 

It  is  claimed  that  the  garnishment  is  not  sufficiently 
pleaded  by  defendant  Miller.  It  is  true.  Miller  claims 
to  have  bought  the  judgment;  but  in  showing  his  title  to 
the  judgment  he  adopts  by  express  reference  the  allega- 
tions in  the  complaint  which  show  the  garnishment,  and 
adds  the  other  facts  which  show  the  debt  itself  was  duly 
levied  upon.  This  put  Miller  in  the  attitude  of  a  creditor, 
and  gave  him  the  right  to  attack  the  assignment  for  fraud, 
and  the  ruling  denying  him  that  right  was  error.  The 
other  defendants  were  not  interested  in  this  appeal,  and 
the  motion  to  dismiss,  on  the  ground  that  it  does  not  ap- 
pear that  the  statement  was  served  on  all  the  adverse  par- 
ties, must  be  denied. 

Judgment  reversed,  so  far  as  the  same  affects  defend- 
ant Miller,  and  a  new  trial  ordered  as  to  the  claim  of 
said  defendant. 

Paterson,  J.,  and  McKinstry,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  0785.     Department  One.— April  21,   1887.] 

J.  S.  MANLEY,  Appellant,  v,  J.  F.  CUNNINGHAM, 
Respondent. 

State  Lands — ^Lands  Suitable  for  Cultivation. — The  phrase  "lands 
belonging  to  the  state  which  are  suitable  for  cultivation,"  as  used 
in  section  3  of  article  17  of  the  constitution,  includes  all  lands 
ready  for  occupancy,  and  which,  by  ordinary  farming  processes, 
are  fit  for  agricultural  purposes. 

Id. — ^Land  Pabtly  Covered  with  Timber. — ^The  land  in  controversy  is 
situated  in  the  Santa  Cruz  Mountains,  about  six  miles  from  the 
coast,  and  is  difficult  of  access  on  account  of  the  absence  of  roads. 
Its  surface  is  rolling  and  uneven,  but  not  steep,  and  its  soil  of  a 
rich  nature.  The  greater  portion  of  the  surface  is  covered  with 
brush  and  redwood  timber,  which  would  have  to  be  removed  before 
the  land  could  be  plowed.  There  are,  however,  spaces  and  open- 
ings, aggregating  less  than  one  half,  ready  for  plowing.  The  land 
has  a  distinct  value  for  its  timber,  but  would  be  more  valuable 
for  agricultural  purposes  after  the  timber  was  removed.  Held, 
that  the  land  was  suitable  for  cultivation  within  the  meaning  of 
the  constitution. 

Id. — ^Actual  Settler — Sale  must  be  Made  to — Constitutional  Law. 
— Section  3  of  article  17  of  the  constitution,  limiting  the  sale  of 
state  lands  suitable  for  cultivation  to  persons  who  are  actual  set- 
tlers thereon,  prohibits  a  sale  of  such  land  to  a  non-settler,  not- 
withstanding his  application  to  purchase  was  made  before  the  Con- 
stitution took  effect. 

Id. — Action  to  Determine  Contest — Plaintiff  cannot  Recover  upon 
Insufficiency  of  Defendant's  Case. — In  an  action  to  determine 
a  contest  as  to  the  right  to  purchase  certain  state  lands,  the 
plaintiff,  not  having  shown  a  right  to  purchase  in  himself,  is  not 
entitled  to  recover  because  of  the  insufficiency  of  the  allegations 
or   proof   of   the   defendant. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gather,  Thornton  &  Bishop,  and  A.  O.  Cotton,  for  Ap- 
pellant. 

/.  M.  Lesser,  and  /.  H.  Logan,  for  Respondent. 

Paterson,  J.  —  This  is  an  appeal  from  a  judgment  of 
the  Superior  Court  of  Santa  Cruz  County,  in  favor  of 
the  defendant.     The  case  arises  out  of  a  contested  claim 
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to  purchase  certain  state  lands  referred  to  that  court  as 
the  successor  of  the  District  Court,  for  determination, 
upon  the  application  of  the  plaintiff  under  section  3414 
of  the  Political  Code.  The  case  was  tried  by  the  court 
below  without  the  intervention  of  a  jury,  and  the  facts 
fully  appear  from  the  findings,  which  are  not  excepted  to, 
the  appeal  being  simply  from  the  judgment.  The  lands  in 
controversy  are  contiguous  subdivisions  of  section  1,  town- 
ship 9  south,  range  4  west.  Mount  Diablo  base  and  merid- 
ian, aggregating  320  acres,  and  being  lands  granted  to 
the  state  in  lieu  of  the  north  half  of  section  36,  township 
9  north,  range  18  west,  San  Bernardino  meridian,  lost  to 
the  state  by  a  prior  grant.  These  lands  were  duly  sur- 
veyed, accepted,  and  listed,  and  were  certified  to  the  state 
by  the  honorable  Secretary  of  the  Interior,  on  August  30, 
1869.  The  plaintiflf's  application  to  purchase  said  lands 
was  filed  in  the  office  of  the  surveyor-general  of  the  state, 
August  14,  1878,  and  was  in  due  form,  and  was  accom- 
panied by  an  affidavit  setting  forth  all  the  facts  required 
by  the  statute  then  in  force.  The  application  contained, 
among  other  things,  a  clause  whereby  the  plaintiff  ex- 
pressly agreed  to  pay  for  the  land  $1.25  in  gold  or  silver 
coin,  in  the  manner  and  at  the  time  prescribed  by  statute, 
and  that  in  case  of  non-payment  of  the  first  installment 
within  the  statutory  period,  the  lands  should  "  revert "  to 
the  state  without  suit.  The  legal  fee  was  duly 
paid  by  the  plaintiff  on  the  filing  of  the  said  appli- 
cation. The  court  finds  also  that  the  facts  stated  by  the 
plaintiflF  in  his  application  and  affidavit  as  to  his  quali- 
fications to  purchase  are  all  true,  and  that  there  is  no 
other  valid  claim  to  the  land,  except  it  be  that  of  the 
defendant.  The  defendant's  application  and  affidavit  were 
filed  December  31,  1872,  setting  forth  that  he  was  a 
citizen  of  the  United  States,  a  resident  of  the  state,  and 
over  twenty-one  years;  that  he  desired  to  purchase  the 
land  "  under  the  provision  of  an  act  of  the  legislature  of 
said  state,  entitled  *  An  act  to  provide  for  the  manage- 


Digitized  byVjOOQlC 


238  Manley  V,  Cunningham.  [Sup.  Ct. 

ment  and  sale  of  land  belonging  to  the  state,'  approved 
March  28,  1868,  and  the  various  acts  amendatory  thereof 
and  supplementary  thereto " ;  that  there  was  no  adverse 
occupancy  of  the  land,  and  that  he  agreed  to  pay  for  the 
same  in  the  manner  provided  by  law,  etc.  The  defend- 
ant also  paid  the  legal  fee  to  the  surveyor-general,  and 
his  application  was  received  and  filed,  and  afterwards  ap- 
proved by  said  surveyor-general.  Thereafter,  on  Febru- 
ary 25,  1876,  after  the  determination  in  his  favor  of  a 
contest  with  one  Crowley,  hereinafter  mentioned,  a  cer- 
tificate of  purchase  was  issued  to  defendant  by  the  regis- 
ter of  the  state  land-office,  December  4,  1875,  and  the 
defendant  was  the  holder  of  said  certificate  when  the 
plaintiff's  application  was  filed,  as  before  stated.  After 
the  plaintiff's  application  was  filed,  he  demanded  of  the 
surveyor-general  that  the  contest  between  himself  and  the 
defendant  be  referred  to  the  courts  for  adjudication. 
Thereupon,  on  said  day,  the  surveyor-general  and  ex 
officio  register  of  the  state  land-office  made  and  entered 
in  the  record  books  of  his  office  an  order  referring  said 
contest  to  the  Superior  Court  of  Santa  Cruz  County  for 
trial,  and  a  certified  copy  of  said  order  was  filed  in  the 
clerk's  office  of  said  Superior  Court  on  September  8, 
1881.  The  plaintiff  filed  his  complaint  in  this  action  in 
said  court  on  October  24,  1881.  The  complaint  sets  out 
the  above-recited  facts;  alleges  that  the  land  is  not  suit- 
able for  cultivation;  that  the  defendant's  application  and 
certificate  of  purchase  are  without  authority  and  void, 
and  prays  the  court  so  to  adjudge,  and  also  to  adjudge 
that  the  defendant  is  not  entitled  to  purchase  the  said 
land,  but  that  the  plaintiff  is;  that  his  application  be  ap- 
proved, and  that  upon  his  making  payment  a  certificate 
be  issued  to  him. 

The  answer  denies  all  the  allegations  of  the  complaint, 
and  sets  out  a  separate  defense  to  the  effect  that,  on  Sep- 
tember 10,  1868,  one  Crowley  had  filed  in  the  office  of 
the   state  locating  agent  an   application   to  purchase  the 
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land  in  controversy;  that  the  land  was  afterward,  in  1870, 
duly  listed,  certified,  and  conveyed  to  the  state;  that  on 
December  31,  1872,  the  defendant  filed  his  application 
to  purchase,  as  above  stated;  that  a  contest  thereupon 
arose  between  himself  and  the  said  Crowley  before  the 
register  of  the  state  land-office,  which,  upon  his  demand, 
was  referred  to  the  District  Court  in  and  for  Santa  Cruz 
County  for  determination;  that  thereafter,  upon  a  com- 
plaint filed  by  him  in  said  District  Court,  such  proceed- 
ings were  had  that  the  said  contest  was  decided  in  his 
favor,  and  on  August  1,  1874,  a  judgment  was  duly 
entered,  whereby  it  was  ordered,  adjudged,  and  decreed 
that  the  said  defendant,  Cunningham,  was  entitled  to 
purchase  the  said  lands;  and  his  application  should  be 
approved,  and  the  surveyor-general  approve  the  same 
and  issue  to  him  a  certificate  of  purchase;  and  that  on 
February  25,  1875,  the  state  sold  him  the  said  land,  and 
the  surveyor-general,  as  ex  officio  register,  issued  to  him  a 
certificate  of  purchase.  The  defendant  also  filed  a  cross- 
complaint,  setting  out  the  facts  as  to  his  own  application, 
etc.,  and  that  of  the  plaintiff,  and  the  reference  of  the  con- 
test between  them,  and  praying  a  determination  of  said 
contest  in  his  favor.  There  is  also  a  supplemental  answer, 
alleging  the  issuance  of  a  patent  to  the  defendant,  pursu- 
ant to  his  certificate  of  purchase  on  April  7,  1882.  The 
defendant  appealed  from  the  decision  of  the  District  Court 
in  said  cause  of  Cunningham  v,  Crowley,  and  on  the  ap- 
peal the  judgment  was  affirmed.  The  opinion  of  this  court 
is  reported  in  61  Cal.  128. 

The  following  is  the  finding  of  the  court  below  as  to 
character  of  the  land:  — 

"  That  said  lands  are  situated  in  the  Santa  Cruz  Moun- 
tains, about  six  miles  from  the  coast,  difficult  of  access, 
for  the  reason  that  there  are  not  any  roads  leading  thereto. 
The  surface  is  rolling  and  uneven,  but  not  steep ;  soil 
of  a  rich  nature;  a  greater  portion  of  the  surface  is  cov- 
ered   with    brush    and    redwood   timber,    which    must   be 
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removed  before  the  land  can  be  plowed.  This  would  in- 
volve very  considerable  outlay.  There  are  spaces  and 
openings,  aggregating  somewhat  less  than  one  half,  ready 
to  be  plowed.  The  land  now  has  a  distinct  value  for  its 
timber,  but  when  the  timber  shall  have  been  removed,  will 
be  more  valuable  for  agricultural  purposes.  For  these  rea- 
sons, and  none  other,  the  court  finds  that  at  the  time  of 
filing  plaintiff's  application  said  lands  were  and  still  are 
suitable  for  cultivation;  that  there  never  has  been  any 
actual  settlement  by  plaintiff,  or  any  person,  and  neither 
plaintiff  nor  any  person  ever  was  an  actual  settler  or  resi- 
dent on  said  lands,  or  any  part  thereof." 

Article  17,  section  3,  of  the  constitution,  reads  as  fol- 
lows :  — 

"  Lands  belonging  to  this  state,  which  are  suitable  for 
cultivation,  shall  be  granted  only  to  actual  settlers,  and  in 
quantities  not  exceeding  320  acres  to  each  settler,  under 
such  conditions  as  shall  be  prescribed  by  law," 

In  support  of  his  proposition  that  the  lands  are  not  fit 
for  cultivation,  appellant  claims :  — 

"  1.  That,  as  appears  from  the  findings,  the  lands  are 
in  reality  timber  lands  in  the  Santa  Cruz  Mountains,  with- 
out any  roads  leading  thereto,  and  therefore  *  difficult  of 
access ' ;  and  that  the  conclusion  of  the  court  that  because 
the  soil  is  of  a  rich  nature  the  lands  are  '  suitable  for  culti- 
vation,' although  it  is  declared  that  the  greater  part  of  it 
cannot  be  plowed  until  the  timber  is  removed,  is  wholly 
unwarranted. 

"  2.  That  the  terms  *  suitable  for  cultivation,'  logically 
and  etymologically,  mean  presently  or  immediately  fit  for 
tillage,  without  other  preparation  than  appertains  to  the 
ordinary  operations  of  husbandry,  and  cannot  apply  to 
timber  lands  incapable  of  cultivation  until  the  timber  is 
removed." 

We  are  unable  to  agree  w^ith  appellant  in  his  interpre- 
tation of  the  phrase  "  suitable  for  cultivation,"  as  used  in 
section  3,  or  his  conclusion  as  to  the  effect  of  the  seventh 
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finding  of  the  court.  On  the  contrary,  we  think  that 
the  elements  and  conditions  stated  in  the  finding  bring 
the  land  in  controversy  within  the  classes  intended  by  the 
framers  of  the  constitution  to  be  reserved  for  actual  set- 
tlers. It  \vas  intended  by  this  section  to  provide  that 
the  public  lands  should  be  held  and  disposed  of,  so  far 
as  possible,  to  those  who  will  live  upon  and  cultivate 
them;  that  they  should  be  used  to  encourage  the  immi- 
gration of  industrious  people  who  will  utilize  and  improve 
the  lands,  and,  by  building  up  homes  and  engaging  in 
husbandry,  add  permanently  to  the  wealth  and  prosperity 
of  the  state. 

The  phrase  "  lands  belonging  to  this  state  suitable  for 
/:ultivation  "  includes  all  lands  ready  for  occupation,  and 
which  by  ordinary  farming  processes  are  fit  for  agricul- 
tural purposes.  The  language  of  the  section  is  used  in 
the  sense  that  it  has  always  been  employed  in  reference 
to  the  public  domain.  Some  of  the  richest  agricultural 
lands  of  the  country  have  been  acquired  under  the  pre- 
emption laws,  and  yet  they  were  covered  with  timber, 
brush,  or  prairie  sod,  which  rendered  them  incapable  of 
immediate  cultivation. 

In  a  recent  letter  to  Commissioner  McFarland,  the  Secre- 
tary of  the  Interior  says :  — 

"  All  timber  lands  are  unfit  for  cultivation  in  their 
natural  condition,  but  if  they  may  be  redeemed  and 
made  susceptible  of  cultivation  by  ordinary  farming 
process,  they  are  not,  in  my  opinion,  within  the  pur- 
poses of  this  act,  which  was  intended  to  embrace  within 
its  provisions  timbered  tracts  only  in  broken,  rugged, 
or  mountainous  districts,  with  soil  unfit  for  ordinary 
agricultural  purposes  when  cleared  of  timber."  (10 
Copp's  Land  Owner,  73;  Hughes  v.  Tipton,  11  Copp's 
Land  Owner,  8.) 

It  is  said  that  this  construction  of  the  section  will  in 
elude    swamp   and    overflowed    lands    which    are    rich    in 
soil,   and   that   it   will   require   actual   settlement    tliereon 
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before  purchase.  But  no  lands  can  be  included  that  are 
unfit  for  actual  occupancy.  It  was  not  intended  that  the 
purchaser  should  live  upon  the  water  or  make  his  home 
in  a  swamp.  It  would  be  singular,  indeed,  if  the  state 
should  require  such  lands  to  be  reclaimed  so  as  to  make 
them  fit  for  residence  for  the  actual  settler  before  it  could 
entertain  an  application  by  the  purchaser.  Such  a  condi- 
tion would,  of  course,  place  a  complete  embargo  on  all  sales 
of  those  lands,  and  the  state  would  thereby  defeat  the  very 
purposes  of  the  grant  by  which  it  took  them. 

Now,  if  we  are  correct  as  to  the  object,  meaning,  and  in- 
tent of  the  section  referred  to,  the  reasons  or  facts  given 
by  the  court  for  its  ultimate  finding  that  the  lands  are 
suitable  for  cultivation  must  be  good  and  sufficient.  The 
soil  is  of  a  rich  nature;  the  surface  is  not  steep;  nearly 
one  half  is  now  ready  for  the  plow;  when  the  timber  is 
removed,  the  land  will  be  more  valuable  for  agricultural 
purposes;  the  lands  are  within  six  miles  of  the  ocean, 
and  in  the  Santa  Cruz  Mountains;  they  are  difficult  of 
access  —  not  impossible  —  only  because  there  are  no  roads, 
and  the  disadvantages  arising  from  the  fact  that  there  is 
some  brush  on  the  place  are  more  than  offset  by  the  red- 
wood timber,  from  which  can  be  secured  material  for  fenc- 
ing, building,  and  fuel. 

The  second  point  made  by  appellant,  viz.,  that  this  sec- 
tion cannot  be  given  a  retrospective  operation,  has  been 
fully  considered  in  former  decisions  of  this  court.  We 
have  stated  the  facts  of  this  case,  and  deem  it  unnecessary 
to  review  the  decisions.  (Johnson  v.  Squires,  55  Cal.  103 ; 
Urton  v.  Wilson,  65  Cal.  13;  Dillon  v.  Saloude,  68  Cal. 
267.)  The  plaintiff  has  not  paid  any  part  of  the  purchase 
price;  therefore  Laugenour  v.  Shanklin,  57  Cal.  76,  and 
Bludworth  v.  Lake,  33  Cal.  262,  do  not  apply. 

It  is  said  that  the  finding  as  to  settlement  is  outside 
of  the  issues;  that  plaintiff  did  not  allege  he  was  an  ac- 
tual settler,  and  defendant  should  have  alleged  that  plain- 
tiff was  not  an  actual  settler  if  he  desired  to  rely  on  the 
fact. 
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It  must  be  remembered,  however,  that  the  plaintiff 
alleged  and  proceeded  upon  the  theory  that  the  land 
was  not  suitable  for  cultivation.  If  he  had  succeeded  in 
proving  this  allegation,  the  question  of  settlement  would 
have  been  immaterial.  It  devolved  upon  the  plaintiff  to 
allege  and  prove  either  that  the  land  was  not  suitable  for 
cultivation,  or  that,  being  suitable  for  cultivation,  he  was 
an  actual  settler  or  resident.  The  plaintiff  cannot  re- 
cover because  of  the  insufficiency  of  the  allegations  or  proof 
of  the  defendant. 

In  this  case  the  court  below  did  not  award  to  defend- 
ant the  right  to  purchase,  and  the  defendant  is  not  here 
complaining  of  the  judgment. 

Judgment  affirmed. 

McKiNSTRY,  J.,  and  Temple,  J.,  concurred. 


[No.  9585.    Department  One.— April  23,  1887.] 

L.   L.   PAULSON,   Appellant,   v.   MATTHEW   NU- 
NAN, Respondent. 

Claim  and  Delivert — Attachment — ^Exemption — Evidence  of  Busi- 
ness OF  Plaintiff. — The  action  was  for  the  claim  and  delivery  of 
two  horses  which  had  been  taken  by  the  defendant,  as  sheriff,  un- 
der certain  writs  of  attachment  against  the  plaintiff.  The  com- 
plaint alleged  that  at  the  time  of  the  taking  the  plaintiff  was  a 
peddler  and  huckster,  and  that  the  horses  being  used  by  him  in 
his  business  was  exempt  from  attachment.  On  the  trial,  the  de- 
fendant offered  in  evidence  an  entry  in  a  director^'  which  described 
the  plaintiff  as  a  publisher  of  hand-books  and  county  directories. 
The  plaintiff  admitted  that  a  portion  of  his  time  was  employed 
as  such  publisher.  Held,  that  the  evidence  was  without  prejudice, 
as  the  entry  did  not  negative  the  fact  that  a  portion  of  his  time 
was  occupied  in  the  business  of  a  huckster  or  peddler. 

Id. — Supplemental  Complaint — Statute  of  Limitations. — In  such 
an  action,  it  is  not  error  to  refuse  to  allow  the  plaintiff  to  file  a 
supplemental  complaint  setting  up  that  the  judgment  obtained  in 
the  action  in  which  the  attachments  were  issued  was  barred  by 
the  statute  of  limitations,  not  at  the  time  of  the  taking  by  the 
sheriff,  but  at  the  time  of  the  proposed  filing  of  the  amended 
pleading  many  years  after  the  taking,  and  after  the  sheriff  had  gone 
out  of  office. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 
William  &  George  Leviston,  for  Appellant. 
Clittis  Barbour,  and  Carl  T.  Graef,  for  Respondent. 

FooTE,  C.  —  This  is  an  action  of  claim  and  delivery  by 
Paulson  against  Nunan,  as  sheriff  of  the  city  and  county 
of  San  Francisco,  for  two  horses,  or  their  value,  alleged 
to  be  exempt  property  under  subdivision  6,  section  690, 
of  the  Code  of  Civil  Procedure,  and  wrongfully  taken  by 
the  sheriff  under  writs  of  attachment.  Judgment  was  ren- 
dered for  the  defendant,  a  new  trial  was  moved  for  by  the 
plaintiff  and  refused,  and  from  the  order  made  therein  and 
the  judgment  this  appeal  is  prosecuted. 

The  plaintiff  alleges,  as  an  error  committed  by  the  court, 
that  it  admitted  in  evidence,  over  his  objection,  an  entry 
in  a  certain  directory,  as  follows :  — 

"  Paulson,  Luther  L.,  publisher  of  hand-books  and 
county  directories;  office  517  Clay,  dwl.  914  Clay." 

Conceding  without  deciding  that  such  evidence  was  in- 
competent to  prove  Paulson's  employment,  nevertheless  he 
testified  that  a  portion  of  his  time  at  least  was  employed 
in  getting  up  and  publishing  directories  or  hand-books,  so 
that  the  admission  of  the  entry  in  question  before  the  court 
could  not  and  did  not  prejudice  him  in  any  appreciable 
degree,  as  the  entry  in  the  book  did  not  negative  the  fact 
that  a  portion  of  his  time  was  occupied  in  the  business  of 
a  huckster  or  peddler. 

The  great  preponderance  of  the  evidence  was,  we  think, 
to  the  effect  that  the  horses  were  not  used  habitually  by 
the  plaintiff,  as  he  claimed,  as  a  huckster  or  peddler  in 
earning  his  living,  and  for  such  conflict  as  did  exist, 
there  should  not  be  a  reversal  of  the  judgment  or  order. 
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The  question  before  the  court  under  the  original  plead- 
ings was,  Did  not  the  sheriff  rightfully  seize  the  property 
under  attachment  at  the  time  he  took  it? 

The  plaintiff  asked  leave  of  the  court,  which  was  re- 
fusedy  to  file  a  supplemental  complaint,  setting  up  that 
the  judgment  obtained  in  the  action  in  which  the  attach- 
ments were  issued  were  barred  by  the  statute  of  limita- 
tions, not  at  the  time  of  the  taking  by  the  sheriff,  but  at 
the  time  of  the  proposed  filing  of  the  amended  plead- 
ing, many  years  after  the  taking,  and  after  the  sheriff  had 
gene  out  of  office. 

This  refusal  was  a  proper  one;  the  sheriff's  justification 
depended  upon  his  lawful  taking  of  the  property  at  the  ti:ne 
of  its  seizure,  and  whether  after  that  time  and  before  this 
suit  was  brought  the  statute  of  limitations  had  barred  the 
judgments,  was  no  concern  of  his. 

There  is  no  merit  whatever  in  this  appeal,  and  the  judg- 
ment and  order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  9676.    Department  One.— April  25,  1887.] 

FRANCIS   LINDALL,    Respondent,    v.    GEORGE   C. 
BODE,  Appellant. 

NiGUOENCB  —  EmPLOTEB  AND  EMPLOYEE  —  InSTBUCTIONS  —  BURDEX   OF 

Proof — Unavoidable  Accident. — The  action  was  brought  by  the 
employee  of  a  warehouseman  against  the  latter  to  recover  for  per- 
sonal injuries  caused  by  the  fall  of  certain  merchandise  through 
the  alleged  negligence  of  the  defendant  in  not  causing  it  to  be 
properly  piled.  The  court  instructed  the  jury  that  "where,  in  the 
due  exercise  of  his  duties,  the  employee  is  injured  throu<:h  any 
appliance  or  surroundings  of  the  business,  and  it  does  not  appear 
that  the  employee  was  in  fault,  the  burden  is  on  the  employer 
to  show  that  he  himself  was  free  from  fault."  Held,  that  the  in- 
struction was  erroneous,  as  it  took  from  the  jury  the  consideration 
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of  the  question  whether  or  not  the  injury  was  caused  by  unavoid- 
able accident. 

Id. — Proof  of  Negligence. — In  such  a  case,  the  plaintiff,  in  order  to 
recover,  must  prove,  as  against  the  defendant,  enough  to  show 
a  fair  presumption  of  negligence,  and  of  resulting  injury  to  him- 
self. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Pringle  &  Hayne,  and  E,  F.  Preston,  for  Appellant. 

L.  Quint,  and  H.  Dorsey  Gough,  for  Respondent. 

FooTE,  C.  —  The  plaintiff  was  employed  as  a  truckman 
in  and  about  the  warehouse  of  the  defendant,  Bode,  in 
which,  among  other  goods,  were  stored  bags  of  coffee, 
heaped  up  in  large  piles. 

While  engaged  under  the  orders  of  the  defendant  in 
removing  on  a  truck  certain  bags  of  coffee  from  a  pile 
which  was  of  considerable  height,  one  or  more  of  those 
lying  upon  another  pile  near  by  fell  upon  the  plaintiff, 
and  drove  the  handle  of  the  truck  through  one  of  his  hands, 
lacerating  the  flesh  and  shattering  some  of  the  bones 
thereof. 

To  recover  damages  for  the  injury  thus  sustained  the 
plaintiff  brought  this  action,  alleging,  among  other  things, 
that  the  negligence  of  the  defendant  in  not  causing  the 
bags  of  coffee  to  be  properly  piled  had  been  the  proximate 
cause  of  the  injury. 

The  action  was  tried  before  a  jury,  who  returned  a  ver- 
dict against  the  defendant,  and  from  a  judgment  there- 
upon rendered,  he  has  appealed. 

There  are  several  grounds  urged  by  the  latter  for  the 
reversal  of  the  judgment,  but  there  is  only  one  of  them 
which  we  deem  material  and  that  is,  the  granting  by  the 
court,  over  the  objection  of  the  defendant,  of  a  certain 
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instruction  to  tlie  jury  on  the  law  of  the  case.  It  is  as 
follows : 

"  Where,  in  the  due  exercise  of  his  duties,  the  employee 
is  injured  through  any  appliances  or  surroundings  of  the 
business,  and  it  does  not  appear  that  the  employee  was  in 
fault,  the  burden  is  on  the  employer  to  show  that  he  him- 
self was  free  from  fault." 

That  instruction  takes  away  from  the  jury  the  consid- 
eration of  the  question  as  to  whether  or  not  the  injury 
was  caused  by  unavoidable  accident. 

The  jury  would,  under  it,  have  been  justified  in  finding 
against  the  defendant,  even  if  the  bags  of  coflfee  had  been 
thrown  down  by  an  earthquake,  if  the  employee  was  with- 
out fault,  unless  the  defendant  had  affirmatively  shown  in 
rebuttal  that  he  was  free  from  all  blame. 

As  well  might  it  be  said  that  if  a  brick  should  fall 
from  a  wall  and  injure  the  innocent  passer-by,  the 
owner  of  the  building  would  be  responsible  in  damages  on 
proving  that  the  brick  fell  from  his  building  without  any 
apparent  or  ascertainable  cause,  unless  the  owner  could  af- 
firmatively show  himself  free  from  blame. 

In  cases  of  that  class,  as  it  seems  to  us,  the  plaintiff  is 
bound  to  prove,  as  against  the  defendant,  enough  to  show 
a  fair  presumption  of  negligence,  and  of  resulting  injury 
to  himself.  (Shearman  and  Redfield  on  Negligence,  3d 
ed.,  sees.  12,  13,  and  cases  cited.) 

The  cases  cited  to  us  by  the  respondent,  do  not,  as  we 
understand  them,  sustain  the  proposition  for  which  he 
contends. 

The  judgment  should  therefore  be  reversed,  and  cause 
lemanded  for  a  new  trial. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial. 
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[No.  965L     Department  One.— April  25,   1887.] 

JEREMIAH   SULLIVAN,  Respondent,  v.  HERMAN 
ROYER,  Appellant. 

Pbactice — Refusal  to  Allow  Legal  Aboument  to  Juby. — ^The  refusal 
of  the  court  to  allow  counsel  to  read  law  books,  or  to  make  an  argu- 
ment on  the  law  of  the  case,  or  to  state  what  he  claimed  to  be  tiie 
law,  to  the  jury,  is  not  error. 

Nuisance — Action  to  Abate — Injunction — Pbateb. — An  action  for 
the  abatement  of  a  nuisance  is  a  suit  in  equity,  and  an  injunction 
against  its  continuance  may  be  issued  therein,  although  it  ia  not 
specifically  prayed  for  in  the  complaint. 

Id. — Vebdict  Mebely  Advisoby  in  Equitable  Action. — In  such  an  ac- 
tion, the  verdict  of  the  jury  is  merely  advisory  to  the  court, 
and  an  erroneous  instruction  to  them  is  immaterial. 

Id. — Nuisance  fbom  Soot — Injunction. — A  person  carrying  on  a  busi- 
ness in  a  populous  city,  requiring  the  consumption  of  a  large 
quantity  of  fuel,  may  be  restrained  from  allowing  the  soot  result- 
ing therefrom  to  become  an  annoyance  or  source  of  injury  to  his 
neighbors. 

Id. — SuPEBVisoBS  CANNOT  LICENSE  NuiSANCE. — A  liceusc  from  the  board 
of  supervisors  of  the  city  and  county  of  San  Francisco  to  erect  and 
maintain  a  steam-engine  within  the  city  limits  does  not  authorize 
the  licensee  to  use  the  engine  so  as  to  create  a  nuisance. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

M,  A.  Wheaton,  for  Appellant. 

Preston  &  Allen,  and  /.  M.  Allen,  for  Respondent. 

FooTE,  C.  —  This  is  an  action  in  equity  instituted  for 
the  purpose  of  enjoining  and  abating  certain  nuisances, 
and  for  the  recovery  of  damages  resulting  therefrom. 
The  cause  was  tried  before  a  jury,  who  heard  all  the  evi- 
dence given  therein,  a  verdict  was  by  them  rendered  for 
one  hundred  dollars  damages  against  the  defendant, 
"  and  that  he  be  ordered  by  the  court  to  abate  the  nui- 
sances complained  of  by  the  plaintiff."  Thereupon  the 
court  made  and   filed   written  findings   of  fact  upon   all 
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the  material  issues  raised  by  the  pleadings,  and  rendered 
its  judgment,  enjoining  the  defendant  from  continuing 
the  nuisances  complained  of,  ordering  that  the  same  be 
abated,  and  that  the  plaintiff  recover  the  sum  of  one 
hundred  dollars  damages,  and  costs.  A  new  trial  was 
moved  for  by  the  defendant,  and  denied,  and  from  the 
judgment  and  order  made  therein  this  appeal  is  prose- 
cuted. 

Counsel  for  the  defendant  contends  most  earnestly  upon 
several  grounds  that  the  judgment  and  order  should  be  re- 
versed, but  none  of  them  appear  to  us  to  be  tenable. 

There  was  no  error  in  the  refusal  of  the  court  to  allow 
the  defendant's  counsel  to  read  law  books,  or  to  make  an 
argument  on  the  law  of  the  case,  or  to  state  what  he  claimed 
to  be  law,  to  the  jury.  {People  v.  Anderson,  44  Cal.  70; 
Proffatt  on  Jury  Trials,  sec.  253.) 

As  we  have  seen,  this  was  an  action  in  equity.  {Peo- 
ple V.  Moore,  29  Cal.  427 ;  Courtwright  v.  B.  R.  &A.W.& 
M.  Co,,  30  Cal.  576,  577.)  An  abatement  of  a  nuisance 
is  accomplished  by  a  court  of  equity  by  means  of  an  in- 
junction proper  and  suitable  to  the  facts  of  each  case. 
(Wood  on  Nuisances,  sees.  777-794.) 

The  complaint  alleged  and  the  court  found  that  a  nui- 
sance existed  and  was  continuous;  the  answer  denied  all 
the  material  allegations  of  the  complaint.  While  it  is  true 
that  the  prayer  of  the  pleading  above  referred  to  did  not 
expressly  ask  for  the  issuance  of  an  injunction,  yet  it  did 
ask  "that  said  nuisance  be  abated."  The  relief  granted 
was  consistent  with  the  case  made  by  the  complaint,  and 
embraced  within  the  issues  made  by  the  pleadings,  and 
was  therefore  entirely  proper.  (Code  Civ.  Proc,  sec. 
680.) 

There  is  a  substantial  conflict  in  the  evidence  as  to 
whether  the  plaintiff  was  at  the  time  of  the  institution  of 
the  action  employed  by  the  defendant  to  remove  the  "  pile 
of  hair  and  flesh  "  that  constituted  a  part  of  the  nuisance 
complained  of. 
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The  defendant  complains  that  the  court  instructed  the 
jury  that  damages  could  be  recovered  against  him  after 
the  commencement  of  the  action.  It  appears,  however, 
that  the  plaintiff  waived  all  damages  for  anything  that 
had  occurred  after  the  filing  of  the  complaint,  and  the 
case  being  one  in  equity,  the  verdict  of  the  jury  was 
merely  advisory  to  the  court.  {Sweetzer  v.  Dobbins,  65 
Cal.  529.) 

The  defendant's  counsel  makes  a  very  strenuous  argu- 
ment that  in  effect  the  verdict,  judgment,  and  findings, 
as  he  claims,  most  improperly  pronounced  the  smoke-stack 
of  the  defendant  to  be  a  nuisance. 

The  language  of  the  decree  or  judgment  upon  that  sub- 
ject is  as  follows :  "  It  is  adjudged  and  decreed  that  said 
defendant  is  perpetually  enjoined  from  allowing  soot  to 
issue  from  the  smoke-stack  on  the  premises,*'  etc. 

The  findings  show  that  the  issuance  of  this  soot  from 
the  smoke-stack  above  mentioned  was  a  nuisance  of  a 
most  disagreeable  character  to  the  plaintiff  and  his 
family. 

We  are  not  informed  from  the  record  but  what  this 
smoke-stack  might  have  been  used  in  such  a  way,  both 
readily  and  easily,  as  that  soot  would  not  have  issued  there- 
from. But  be  that  as  it  may,  it  is  said  by  this  court  in 
the  case  of  Tuebner  v.  California  Street  R.  R.  Co.,  66  Cal. 
174:  "  The  keeping  of  a  hotel  or  a  restaurant  is  a  lawful 
and  very  necessary  business,  ....  yet  it  could  not  be 
held  that  a  person  carrying  on  such  business,  or  any 
requiring  a  large  consumption  of  fuel,  could  erect  his 
chimney  to  a  height  that  would  discharge  the  smoke 
and  soot  into  his  neighbor's  windows.  It  is  true,  as  ar- 
gued by  appellant,  that  persons  preferring  to  live  in  the 
city  rather  than  the  country  must  accept  many  incon- 
veniences,—  probably  all  that  flow  naturally  and  neces- 
sarily from  the  concentration  of  populations;  but  that 
doctrine  should  not  be  carried  too  far.  The  law  looks 
to  a  medium  course  to  be  pursued  by  each  for  the  mutual 
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benefit  of  all."  Tested  by  this  rule,  we  do  not  see  why 
the  plaintiff  should  not  be  restrained  from  so  using  his 
smoke-stack  as  that  the  soot  issuing  therefrom  shall  be 
prevented  from  being  a  disturbance,  annoyance,  and 
source  of  positive  injury  to  the  defendant  and  his  prop- 
erty. 

Nor  could  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  grant  a  license  to  the  defend- 
ant which  would  permit  him  materially  to  impair  the 
plaintiff's  property  rights.  They  could  and  did  grant 
the  defendant  a  license  to  erect  and  maintain  his  steam- 
engine,  but  they  neither  could  or  did  license  him  thereby 
to  create  a  nuisance.  ( Tuebner  v.  California  Street  R.  R. 
Co.,  supra.) 

Upon  the  whole  case,  the  record  of  which,  as  well  as 
briefs  of  counsel  and  authorities  there  cited,  we  have  care- 
fully examined,  we  are  of  opinion  that  the  judgment  and 
order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  9668.     Department  Two.— April  26,  1887.] 

JOHN   O.    MOORE,   Appellant,   v.   JAMES   CAMP- 
BELL, Respondent. 

Bbeach  op  Contract — Action  to  Recoveb  fob — Evidence. — In  an  ac- 
tion to  recover  damages  for  the  breach  of  a  contract  of  employ- 
ment, letters  written  by  the  plaintiff  between  the  time  of  the  al- 
leged breach  and  the  commencement  of  the  action,  tending  to  show 
tnat  he  then  claimed  nothing  as  due  him  from  the  defendant,  are 
relevant  and  material. 

Pbactice — Findings — Objection  to  must  be  Made  in  Loweb  CJoubt — 
Appeal. — An   objection   that   a   certain   finding   is   not   within   the 
issues   raised   by  the  pleadings,  if  not  made   in  the   court  below, 
will  not  be  considered  on  appeal. 
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Id. — New  Tbial — Finding  Outside  of  Issues — Evidence. — A  new  trial 
will  not  be  granted  on  the  ground  that  certain  findings  are  not 
within  the  issues  raised  by  the  pleadings,  when  the  action  was  tried 
without  objection  to  the  sufficiency  of  the  pleadings  to  raise  such 
issues,  and  the  findings  are  justified  by  the  evidence. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

George  B,  Merrill,  for  Appellant. 

Clunie  &  Young,  and  Clunie  &  Knight,  for  Respondent. 

Belcher,  C.  C.  —  This  is  an  action  to  recover  damages 
in  the  sum  of  three  thousand  dollars  for  breach  of  con- 
tract. It  is  alleged  in  the  complaint  that  in  the  month 
of  May,  1879,  the  plaintiff  and  defendant  entered  into  an 
agreement,  by  which  plaintiff  was  to  render  services  to 
defendant,  as  his  agent  and  business  manager,  for  the 
period  of  one  year,  from  and  after  the  ninth  day  of  June, 
1879,  for  the  sum  of  three  thousand  dollars,  and  all  his 
oersonal  living  expenses  to  be  paid  and  met  by  defend- 
ant; that  on  the  ninth  day  of  June,  1879,  in  pursuance 
of  the  agreement,  plaintiff  sailed  with  defendant  for  the 
city  of  Honolulu,  and  that,  having  arrived  there,  he  held 
himself  subject  to  the  orders  of  defendant,  under  his 
said  agreement,  and  demanded  of  defendant  to  designate 
what  services  he  should  render,  but  defendant  refused 
to  designate  any  labor  or  services  to  be  performed  by 
plaintiff,  and  on  the  sixth  day  of  July  following  informed 
him  that  he  would  not  fulfill  the  contract,  and  directed 
him  to  take  the  first  steamer  for  San  Francisco,  with 
which  request  he  then  and  there  complied;  that  defend- 
ant paid  him  on  account  for  his  services  the  sum  of 
eight  hundred  dollars,  and  that  his  personal  living 
expenses  after  the  sixth  day  of  July  amounted  to  eight 
hundred  dollars.  The  answer  denies  all  the  material 
allegations  of  the  complaint,   and   denies  that  defendant 
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"  is  indebted  to  plaintiff  in  the  sum  of  three  thousand 
dollars,  or  in  any  other  sum  whatever,  upon  an  agreement, 
or  for  anything."  It  then  alleges  that  defendant  took 
plaintiff  to  Honolulu  as  an  act  of  kindness,  and  there  gave 
him  some  employment,  and  "  paid  him  in  full  for  said 
work  after  his  services  were  rendered;  and  that  in  no 
other  way  has  plaintiff  ever  served  defendant,  and  all  work 
or  services  ever  done  for  defendant  by  plaintiff  have  been 
paid  for  in  full  by  defendant." 

The  court  found  that  the  agreement  was  made  and 
broken  as  set  forth  in  the  complaint,  and  also  that  de- 
fendant paid  plaintiff  eight  hundred  dollars  and  two  passen- 
ger tickets  from  Honolulu  to  San  Francisco,  "  which  said 
sum  of  money,  and  tickets  the  plaintiff  received  in  full  satis- 
faction of  all  demands  against  defendant  by  reason  of  the 
breach  of  said  contract  by  defendant  as  aforesaid."  Judg- 
ment was  then  entered  in  favor  of  defendant.  The  plaintiff 
moved  for  a  new  trial,  and  the  appeal  is  from  the  order 
denying  his  motion. 

Two  letters  written  by  the  plaintiff  were  offered  in 
evidence  by  the  defendant,  and  were  objected  to  as  irrel- 
evant and  immaterial.  The  objections,  we  think,  were 
properly  overruled.  The  letters  were  written  between  the 
time  of  the  alleged  breach  and  the  commencement  of  the 
action,  and  tended  strongly  to  show  that  nothing  was 
then  claimed  by  plaintiff  to  be  due  him  from  defendant, 
and  they  were  therefore  relevant  and  material  to  the  matter 
in  hand. 

It  is  further  objected  that  the  finding  that  plaintiff's 
claim  was  fully  paid  and  satisfied  was  not  within  the  issue 
tendered  by  the  defendant's  answer.  The  point  does  not 
appear  to  have  been  made  in  the  court  below,  and  we  think 
it  should  not  be  sustained  here. 

The  answer  might  have  been,  and  perhaps  should 
have  been,  amended  at  the  trial,  but  as  the  case  was 
tried  upon  it  without  objection  as  to  its  sufficiency,  and 
the  findings  and  decision  were  justified  by  the  evidence, 
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the  order  refusing  a  new  trial  should  now,  we  think,  be 
affirmed. 


FooTE,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  order  affirmed. 


Hearing  in  Bank  denied. 


[No.   9664.    Department  Two. — ^April  25,   1887.] 

MARGARET  BARRY,   Respondent,  v.  CHRISTIAN 
TERKILDSEN,  Appellant. 

Negligence — ^Defective  Sidewalk — ^liiABiLiTY  for  Injuby  Caused  by* 
— ^The  action  was  brought  to  recover  damages  for  personal  injuries 
caused  to  the  plaintiff  by  falling  down  a  hole  in  the  sidewalk  of  a 
populous  street  in  the  city  and  county  of  San  Francisco,  in  front 
of  the  defendant's  premises.  The  hole  was  used  by  the  defendant, 
without  any  license  from  the  city  authorities,  for  his  own  con- 
venience, and  had  a  wooden  trap-door.  An  ordinance  of  the  city 
and  county  prohibited  the  use  of  wooden  coverings  for  excavations 
in  the  sidewalks.  At  the  time  of  the  accident,  the  plaintiff  was 
rapidly  walking  along  the  sidewalk,  when,  her  attention  being  mo- 
mentarily called  in  another  direction,  she  fell  into  the  hol^,  which 
was  then  entirely  uncovered  and  unprotected.  The  plaintiff  had 
frequently  passed  along  the  sidewalk  at  that  place,  but  ha'd  no 
knowledge  of  the  existence  of  the  hole.  On  the  trial,  the  evidence 
failed  to  show  who  had  removed  the  trap-door.  Eeld,  that  the 
plaintiff  was  not  guilty  of  contributory  negligence. 

Id. — Nuisance — Evidence  of  Negligence. — EelA  further,  that  the  hole 
was  in  the  nature  of  a  nuisance  on  account  of  the  constant  danger 
which  it  presented  to  passers-by,  and  that  the  defendant  was  lia- 
ble for  the  injury  without  proof  that  either  he  or  his  servants 
had  removed  the  trap-door. 

Id. — Repair  of  Sidewalk — Negligence  of  Independent  Contbactob. 
— The  fact  that  a  few  days  before  the  accident  the  defendant  em- 
ployed a  carpenter  to  repair  the  trap-door,  and  that  his  negligence 
contributed  to  the  accident,  does  not  relieve  the  defendant  ifrom 
liability,  although  the  carpenter  was  an  independent  contractor. 

Id. — Sidewalk  Preki'med  to  pe  Safe. — A  person  walking  along  the 
sidewalk  of  a  street  in  n  city,  not  near  a  crossing,  has  a  right  to 
assume  that  the  place  is  sife. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  M.  Hasted,  for  Appellant. 

/.  D.  Sullivan,  and  H.  G.  Piatt,  for  Respondent. 

McFarland,  J.  —  Plaintiff,  a  girl  about  nineteen  years 
old,  started  somewhat  in  a  hurry  from  her  father's  house, 
about  nine  o'clock  in  the  morning  of  October  11,  1880, 
to  go  to  school.  Appellant  owned  the  adjoining  prem- 
ises, and  in  the  sidewalk  in  front  of  said  premises  there 
was  a  hole  covered  by  a  wooden  trap-door,  which  appel- 
lant used  for  his  private  convenience.  This  hole  was  only 
a  few  feet  from  the  entrance  to  the  residence  of  plaintiff's 
father.  On  the  morning  above  referred  to  this  hole  was 
opened,  and  entirely  unguarded  and  unprotected.  As 
plaintiff  went  out  of  the  house  her  attention  was  at- 
tracted for  a  moment  by  some  children  playing  in  the 
street,  and,  not  noticing  the  hole,  after  taking  a  cou- 
ple of  steps  she  fell  headlong  into  it.  The  hole  was  quite 
deep,  and  plaintiff  was  very  seriously  injured  by  the 
fall.  She  had  been  accustomed  to  travel  over  this  sidewalk 
daily  on  her  way  to  and  from  school,  and  never  knew 
before  that  the  hole  was  there.  The  premises  are  on  Post 
Street,  —  a  populous  street  of  the  city  of  San  Francisco. 
The  evidence  did  not  show  who  had  removed  the  trap- 
door from  the  top  of  the  hole.  The  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  three  thousand  dollars,  and  de- 
fendant appeals  from  the  judgment,  and  from  an  order 
denying  a  new  trial. 

Appellant  makes  many  of  the  points  which  are  usually 
raised  in  actions  for  damages  of  the  class  to  which  the  case 
at  bar  belongs. 
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In  our  opinion,  there  is  nothing  in  the  point  that  re- 
spondent was  guilty  of  contributory  negligence.  A  side- 
walk of  a  street  in  a  city  not  near  a  crossing  may  be  taken 
by  one  passing  over  it  to  be  a  safe  and  not  a  dangerous 
place.  In  this  case  the  respondent  had  a  right  to  presume 
that  the  sidewalk  was  in  the  same  condition  in  which  she 
had  always  found  it;  and  the  fact  that  her  attention  was 
momentarily  attracted  in  another  direction,  —  a  thing  of 
the  most  common  occurrence  to  travelers  along  a  street,  — 
falls  far  short  of  that  contributory  negligence  which  in  law 
defeats  an  action  for  damages. 

Most  of  the  other  points  made  by  appellant  in  various 
forms,  when  grouped  together,  present  this  proposition  or 
theory:  that  as  respondent  failed  to  show  that  appellant, 
or  any  one  of  his  employees  or  servants,  removed  the  trap- 
door from  the  hole,  and  did  not  negative  the  theory  that 
a  stranger  might  have  removed  it,  therefore  there  is  a  want 
of  proof  of  that  negligence  which  is  the  gist  of  an  action 
for  personal  damages. 

To  this  proposition  there  is  a  multitude  of  authorities, 
more  or  less  applicable;  and  they  are  widely  divergent. 
We  think,  however,  that  through  the  numerous  cases 
upon  the  subject  may  be  seen  a  distinction  which  is  de- 
terminative of  the  case  at  bar.  When  a  person  pursues 
a  business,  or  does  an  act,  perfectly  lawful  in  itself,  and 
not  in  its  nature  so  hazardous,  or  so  conducive  to  injury, 
as  to  be  of  the  character  of  a  nuisance,  then  he  can  b^ 
held  liable  for  injuries  to  others  arising  therefrom  only 
when  he  has  been  guilty  of  negligence  in  his  manner  of 
carrying  on  the  business  or  doing  the  act.  But  when 
the  act  is  unlawful,  or  is  in  its  character  so  hazardous 
as  to  be  in  the  nature  of  a  nuisance  on  account  of  the 
occasion  for  accident  and  injury  which  it  continuously 
presents  to  innocent  persons,  then  the  party  is  liable, 
although  the  agency  of  a  stranger  may  have  contributed 
to  some  extent  to  the  final  catastrophe.  At  least,  in  such 
a  case,  the  injured  party  ought  not  to  be  compelled  to 
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show  affirmatively  that  there  was  no  intervention  of  a  third 
person  which  contributed  to  the  result. 

Whether  or  not  appellant  had  any  lawful  authority  to 
maintain  the  excavation  and  trap-door  at  all  is  a  some- 
what doubtful  question;  but  the  weight  of  authority 
seems  to  be  to  the  point  that  he  had  not.  There  is  no 
evidence  in  the  case  of  any  custom,  nor  does  it  appear 
whether  or  not  appellant  had  the  fee  to  any  part  of  the 
street.  Judge  Dillon  in  his  work  on  Municipal  Corpora- 
tions states  what  seems  to  be  a  fair  summing  up  of  the 
authorities  on  the  subject.  At  section  699,  speaking  of 
the  right  to  make  "  openings  in  sidewalks,"  he  says :  "  If 
the  fee  of  the  street  is  in  the  municipality  in  trust  for  the 
public  uses,  as  it  frequently  is,  it  extends  to  the  whole 
street,  including  the  sidewalk;  and  the  adjoining  lot- 
owner  would,  it  seems  clear,  have  no  right,  as  against  the 
public,  or  the  municipality  charged  with  the  control   of 

the    streets,   to   appropriate   them   to   this   use If 

the  fee  of  the  street  is  in  the  adjoining  owner,  as  it  fre- 
quently is,  the  question  as  to  the  rightfulness  of  such  a 
use  of  the  sidewalk  may  not  be  so  plain;  and  yet  even  in 
this  case  the  public  right  must  be  paramount  to  individ- 
ual interests,  and  the  rights  of  the  public  are  not  limited 
to  a  mere  right  of  way,  but  extend,  as  we  have  shown,  to 
all  beneficial  uses,  as  the  public  good  or  convenience  may 

from  time  to  time  require The  correct  view  would 

seem  to  be  that  all  rights  of  this  character  must  come  from 
legislative  declaration,  or  municipal  license,  express,  or  im- 
plied from  general  usage." 

Appellant  showed  no  right  from  legislative  declaration, 
municipal  license,  or  general  usage. 

But  if  there  be  any  principle  upon  which  there  could 
be  based  a  right  of  appellant  to  maintain  the  excavation 
and  trap  in  the  absence  of  any  municipal  action  upon 
the  subject,  that  right  would  disappear  before  an  ordi- 
nance of  the  city,  which  was  introduced  in  evidence  by 

respondent.     The   ordinance    was   passed    in   July,    1880, 
i.yxn.   CAL. — 17 
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and  was  a  re-enactment  of  a  similar  ordinance  passed  in 
May,  1866.  The  first  part  of  section  6  of  said  ordinance 
is  as  follows :  "  No  person  shall  construct,  or  cause  or 
suffer  to  be  constructed,  under  the  sidewalk  adjoining 
any  premises  belonging  to  him,  or  in  his  possession  or 
under  his  control,  any  area  or  vault  except  in  conformity 
with  the  following  specifications/'  Then  follows  a  large 
number  of  specifications,  which  provide  with  particular- 
ity how  such  vaults  and  their  coverings  shall  be  con- 
structed,—  no  one  of  which  does  appellant  show  a 
compliance  with.  They  provide  for  the  use  of  stone, 
brick,  and  iron,  and  against  the  use  of  wood.  In  the 
latter  part  of  the  section  it  is  provided  as  follows :  "  No 
aperture  through  the  sidewalk  into  a  vault  shall  exceed 
a  superficial  area  of  twenty- four  square  feet.  Every  such 
aperture  shall  be  covered  with  an  iron  cover,  and  shall  be 
securely  closed  when  not  in  actual  use."  It  affirmatively 
appears  that  the  covering  or  trap-door  of  the  vault  of 
appellant  was  wooden,  and  that  a  few  days  before  the 
accident  he  had  employed  a  man  to  repair  it  with 
w^ooden  planks.  It  appears,  therefore,  first,  that  appel- 
lant had  no  authority  of  law  to  maintain  the  structure; 
and  second,  that  its  maintenance  was  in  direct  violation 
of  law. 

Moreover,  au  excavation  in  the  sidewalk  of  a  populous 
street  of  a  city,  with  a  movable  cover,  liable  to  be  re- 
moved by  any  careless  or  mischievous  passer-by,  is  so 
dangerous  a  pitfall  as  to  be,  in  its  character,  of  the  na- 
ture of  a  nuisance;  and  when  not  authorized  by  law,  it 
would  be  a  hard  rule  to  require  an  innocent  party  in- 
jured thereby  to  prove  that  the  injury  was  not  caused  in 
part  by  the  act  of  a  third  person.  No  such  rule  is  appli- 
cable to  the  facts  of  this  case. 

It  appears  that  a  few  days  before  the  accident,  appel- 
lant employed  a  Mr.  Krone  to  make  a  few  repairs  to  the 
house   situated  on  appellant's   premises,   and  also  to  re- 
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pair  one  of  the  planks  on  the  trap-door  in  the  sidewalk, 
—  all  to  cost  six  dollars. 

There  is  no  evidence  that  any  act  or  negligence  of 
Krone  contributed  to  the  accident;  but  appellant  assum- 
ing, we  suppose,  that  Krone's  negligence  might  have  so 
contributed,  invokes  the  principle  that  the  owner  of 
premises  is  not  responsible  for  the  negligence  of  an  in- 
dependent contractor.  But  if  such  a  trivial  contract  could 
bring  that  principle  into  action  in  any  case,  it  would  not, 
under  the  views  herein  expressed,  be  a  defense  in  the  case 
at  bar. 

Appellant's  specific  objections  to  the  refusal  of  the  court 
to  grant  a  nonsuit,  and  to  the  giving  and  refusing  of  cer- 
tain instructions  to  the  jury,  simply  raise,  in  various  forms, 
the  questions  above  discussed.  We  think  that  the  non- 
suit was  properly  denied,  and  that  the  case  was  correctly 
and  fairly  given  to  the  jury. 

There  was  no  error  in  the  instructions  that  "  plaintiff, 
if  entitled  to  a  verdict,  is  entitled  to  damages  for  her  pain 
and  suffering,  both  bodily  and  mental." 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  11850.     In  Bank.— April  25,  1887.] 

MOSES  HOPKINS,  Appellant,  v,  EDWARD  WIARD 
ET  AL.,  Respondents. 

MOBTOAGE — FOhECLOSUBE — SalE   OP   SEVERAL   TRACTS   IN   OXE   PaRCEI/— 

Judgment  may  Provide  for — Setting  aside  Sale. — In  an  action 
to  foreclose  a  mortgage  covering  several  adjoining  tracts  of  land, 
the  court  has  jurisdiction  to  provide  in  the  judgment  for  a  sale  of 
the  mortgaged  premises  in  one  parcel;  and  a  sale  so  made,  if  in 
other  respects  fair,  will  not  be  set  aside  on  the  ground  that  the 
mortgagor  requested  the  sheriff  at  the  time  of  the  sale  to  sell  the 
land  in  separate  tracts. 
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Appeal  from  an  order  of  the  Superior  Court  of  Alameda 
County  setting  aside  an  execution  sale. 

The  mortgage  in  question  covered  several  adjoining 
tracts  of  land,  which  the  judgment  directed  to  be  sold  as 
a  whole  and  in  one  parcel.  The  sale  was  set  aside  at  the 
instance  of  a  judgment  creditor  of  the  mortgagor.  The 
plaintiff  and  the  purchaser  at  the  sale  each  appealed  from 
the  order.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Jarboe,  Harrison  &  Goodfellow,  and  James  Mee,  for  Ap- 
pellant. 

C.  M.  Jennings,  for  Respondents. 

Sharpstein,  J.  —  This  is  an  appeal  from  an  order  set- 
ting aside  a  sale  made  by  virtue  of  a  judgment  and  order 
of  sale  in  an  action  to  foreclose  a  mortgage  executed  by 
the  defendant  to  the  plaintiff. 

There  is  nothing  in  the  record  which  tends  in  any  de- 
gree to  impeach  the  fairness  of  the  sale ;  and  it  appears  that 
the  purchaser  paid  to  the  sheriff  the  sum  bid  for  the  prem- 
ises, and  that  the  sheriff  paid  it  to  the  plaintiff. 

Respondents'  counsel  says  that  the  "  decree  is  satisfied  of 
record,  its  authority  is  dead,  it  is  not  now  a  lien  upon  said 
premises."  This  is  claimed  to  result  from  the  sale  which 
had  been  set  aside.  The  plaintiff  was  entitled  to  have  the 
encumbered  property  sold.  The  court  was  authorized  to 
direct  a  sale  of  it.     (Code  Civ.  Proc,  sec.  726.) 

The  judgment  contains  a  direction  "  that  the  said  lands 
and  premises  be  sold  as  a  whole  and  in  one  parcel."  The 
premises  were  so  offered  for  sale,  and  sold  as  whole  and  in 
one  parcel,  although  the  sheriff  was  requested  by  respond- 
ents to  sell  in  separate  parcels. 

The  principal  contention  of  the  respondents  is,  that 
"  the  order  inadvertently  made  by  the  court  in  the  de- 
cree,  directing  that  tlie  premises  be  sold  in  one  parcel, 
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was  erroneous  and  void,  and  no  act  of  the  sheriff  in  sell- 
ing or  otherwise  could  legalize  the  same;  and  although 
the  sheriff  may  have  followed  such  (supposed)  directions, 
the  same,  nevertheless,  being  illegal,  because  founded  on 
an  illegal  decree,  will  be  set  aside,  and  in  this  case  was 
properly  set  aside  upon  motion." 

There  is  nothing  in  the  record  to  indicate  that  the 
court  inadvertently  decreed  "  that  the  premises  be  sold  in 
one  parcel."  It  does  appear  that  the  decree  was  shown 
to  the  defendant's  attorney,  before  it  was  signed  by  the 
judge,  and  that  said  attorney  wrote  upon  the  margin  of 
it,  "  This  decree  is  satisfactory,"  and  signed  the  same  as 
the  attorney  of  E.  Wiard,  defendant.  It  further  appears 
that  the  decree  was  so  submitted  to  defendant's  counsel 
by  direction  of  the  judge.  If  the  defendant's  attorney 
did  not  carefully  examine  the  several  clauses  of  the  de- 
cree before  indorsing  on  it  his  satisfaction,  the  fault  was 
his  own,  as  it  appears  from  his  own  affidavit  that  he  was 
given  an  opportunity  to  examine  it,  and  was  told  that  the 
judge  desired  he  should. 

The  main  contention  of  respondents  is  that  the  court 
exceeded  its  jurisdiction  in  ordering  that  the  premises  be 
sold  as  a  whole  and  in  one  parcel.  The  code  provides 
that  "  in  such  action  the  court  may  by  its  judgment 
direct  the  sale  of  the  encumbered  property,"  but  is  silent 
as  to  the  mode  of  sale.  The  provisions  of  the  code  in 
this  respect  are  not  materially  different  from  those  of  the 
late  Practice  Act.  And  in  Heyman  v.  Babcock,  30  Cal. 
367,  the  court  said :  "  No  express  provision  is  found  in 
the  Practice  Act  providing  the  mode  of  making  sale  of 
the  mortgaged  premises  under  a  decree  of  foreclosure." 
In  the  absence  of  any  provision  prescribing  the  mode, 
we  think  the  court  might  under  its  power  to  direct  the 
sale,  direct  how  it  should  be  made.  Such  appears  to  have 
been  the  opinion  of  Justice  Sanderson,  who,  in  a  concur- 
ring opinion  in  Heyman  v.  Babcock,  supra,  said:  "If  the 
judgment  contains   specific  directions,   they  must  be   fol- 
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lowed  by  the  officer."  In  Babcock  v.  Perry,  8  Wis.  277, 
the  court  reversed  an  order  similar  to  that  now  before  us. 
One  of  the  grounds  upon  which  it  was  contended  that  the 
order  setting  aside  the  sale  was  not  erroneous  was,  that 
"  the  premises  were  sold  together,  and  not  in  parcels." 
In  answer  to  that  the  court  said :  "  It  is  to  be  observed 
that  the  sheriff  as  well  as  the  party  was  bound  to  pursue 
the  order  of  the  court  in  making  the  sale,  and  that  order 
was  that  the  premises  should  be  sold  together."  In 
Langsdale  v.  Mills,  32  Blackf .  380,  the  court  said :  "  The 
question  is,  not  what  the  decree  ought  to  have  been,  but 
what  it  is.  While  it  remains  in  its  present  form,  any  sale 
made  under  it,  not  authorized  by  its  terms,  cannot  stand." 
It  is  within  the  jurisdiction  of  the  court  to  direct  by 
its  judgment  that  the  property  should  be  sold  in  one  or 
several  parcels,  and  the  officer  making  the  sale  was  bound 
to  follow  the  directions  contained  in  the  judgment.  The 
judgment  was  not  void,  and  if  erroneous,  its  terms  could 
not  be  disregarded  by  the  officer  charged  with  the  execu- 
tion of  it.  But  it  has  not  been  shown  to  be  even  erro- 
neous. Whether  it  was  or  not  depends  upon  the  facts 
before  the  court  when  the  decree  was  made.  Before  sign- 
ing the  decree  the  court  directed  that  it  be  submitted  to 
defendant's  attorney,  and  it  was  so  submitted  to  him, 
and  he  indorsed  on  it  that  it  was  satisfactory.  The  de- 
cree was  what  both  parties  agreed  it  should  be;  and,  as 
was  said  in  Smith  v.  Randall,  6  Cal.  47,  "  to  set  aside  the 
sale  on  this  ground  under  the  circumstances  would  be  to 
allow  a  party  to  take  advantage  of  his  own  deceit  or  neg- 
ligence." The  sale  of  the  premises  in  gross  was  occa- 
sioned by  the  direction  in  the  decree  that  it  should  be  so 
sold.  And  the  court  had  evidence  before  it  that  the  de- 
cree was  satisfactory  to  both  the  mortgagor  and  the  mort- 
gagee. As  was  said  in  Cord  v.  Southwell,  15  Wis.  211: 
"  There  is  no  error  apparent  on  the  face  of  the  judgment. 
It  was  not  necessary,  in  order  to  justify  the  directions  as 
to  the  manner  of  selling  the  mortgaged  premises,  that  a 
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foundation  should  be  laid  in  the  pleadings.  The  court 
might  make  them  upon  facts  shown  at  the  hearing,  or 
by  consent  of  parties." 

We  fail  to  discover  any  sufficient  ground  for  setting  aside 
the  sale.  In  Morris  v.  Bishop  of  Durham,  1  Ves.  Jr.  67, 
Lord  Eldon  said :  "  The  only  case  in  which  biddings 
should  be  reopened  was  when  there  was  some  fraud  or  mis- 
conduct in  the  purchaser,  or  fraudulent  negligence  in  an- 
other person,  of  which  it  would  be  against  conscience  that 
the  purchaser  should  take  advantage." 

The  rule  undoubtedly  is  to  consider  every  fair  sale  as 
final. 

"  Upon  an  application  for  a  resale  the  rights  of  the  pur- 
chaser will  be  taken  into  account,  and  will  prevail  when 
the  sale  has  been  fair  and  free  from  fraud,  or  other  circum- 
stances which  give  an  undoubted  right  to  have  it  set  aside." 
(2  Jones  on  Mortgages,  sec.  1673.) 

Order  appealed  from  reversed. 

McFarland,  J.,  and  Paterson,  J.,  concurred. 

Thornton,  J.,  concurring.  —  I  concur  in  the  judg- 
ment. The  portion  of  the  judgment  in  the  court  below, 
directing  the  property  mortgaged  to  be  sold  as  one  tract, 
is  not  void.  The  court  had  power  to  render  such  judg- 
ment. The  sheriff  made  the  sale  in  one  tract  in  con- 
formity with  the  judgment,  which,  or  the  material  parts 
thereof,  the  writ  must  have  recited.  (Code  Civ.  Proc, 
sec.  684.)  The  court  in  setting  aside  the  sale  made 
no  change  in  the  judgment.  The  motion  to  set  aside 
the  sale  was  made  on  the  ground  that  the  property  was 
sold  as  one  tract.  As  the  judgment  remains  unchanged, 
the  process  which  issues  to  the  sheriff,  compelling  him 
to  sell,  must  follow  the  judgment,  and  the  sale  must  be 
made  of  the  property  as  one  tract  as  it  was  before.  The 
sale  must  be  in  conformity  with  the  judgment,  under  a 
writ  reciting  the  judgment,  or  the  material  parts  thereof. 
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(Code  Civ.  Proc.,  sec.  684.)  As  long  as  the  judgment  re- 
mains as  it  is,  I  am  of  opinion  that  the  sale  must  stand,  and 
therefore  concur  in  the  reversal  of  the  order. 

Rehearing  denied. 


[No.  9684.    Department  One. —  April  26,  1887.] 

GEORGE  W.  STEWART  et  al.,  Respondents,  v. 
CHARLES  SPAULDING  et  al.  LOUIS  GOTTS- 
HALL,  Administrator,  etc.,  of  A.  L.  Sherman, 
Appellant. 

Pleading — Action  on  Judgment — Pabties — Amendment. — The  action 
waa  originally  brought  by  the  plaintiffs,  describing  themselves  as 
late  partners,  against  the  defendant  Sherman  alone,  upon  a  judg- 
ment recovered  against  him  and  three  others  in  Nevada.  A  de- 
murrer to  the  complaint  being  sustained  because  of  the  non- joinder 
of  the  other  judgment  debtors,  the  plaintiffs  filed  an  amended  com- 
plaint, omitting  the  designation  of  themselves  as  late  partners,  and 
making  all  the  judgment  debtors  parties.  Held,  that  the  amend- 
ment was  proper. 

Id. — Judgment  on  Pabtnebship  Cause  of  Action — ^Evidence — Vari- 
ance.— ^The  action  in  which  the  judgment  was  rendered  was  brought 
in  Nevada,  and  the  complaint  therein  described  the  plaintiffs  as 
partners.  Pending  the  action,  the  partnership  was  dissolved,  and 
the  judgment  was  rendered  in  favor  of  the  plaintiffs  individually. 
Heldf  that  the  judgment  was  valid,  and  that  its  admission  in  evi- 
dence in  the  present  action  was  not  a  variance. 

Id. — Action  on  Foreign  Judgment — Statute  or  Limitations. — Under 
section  361  of  the  Code  of  Civil  Procedure,  a  citizen  of  California 
may  maintain  an  action  in  this  state  on  a  judgment  recovered  in 
another  state,  of  which  he  has  held  the  cause  of  action  from  the 
time  it  accrued,  although  an  action  on  the  judgment  in  the  state 
in  which  it  was  rendered  is  barred  by  the  statute  of  limitations 
thereof. 

Id. — Insolvency  or  Plaintiff — Assignee  need  not  be  Substituted. — 
Where  one  of  the  plaintiffs  in  an  action  is  adjudged  an  insolvent 
during  its  pendency,  his  assignee  need  not  be  substituted  in  his 
place. 

Id. — Action  against  Partners — Judgment  against  Pabtt  Served. — 
In  an  action  against  alleged  partners,  in  which  only  one  is  served 
with  summons  or  appears,  a  judgment  rendered  against  all  the  de- 
fendants, with  a  direction  that  it  may  be  enforced  against  the  joint 
property  of  all,  and  against  the  separate  property  of  the  one 
served,  is  not  void  as  to  the  latter. 
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Id. — Foreign  Jiugucnt — Interest  on  how  Computed. — Where  a  judg- 
ment rendered  in  a  foreign  state  directs  that  a  portion  thereof  bear 
interest  at  a  specified  rate,  but  is  silent  as  to  the  rate  of  interest 
on  the  balance,  in  an  action  on  the  judgment  in  California,  inter- 
est on  the  balance  should  be  computed  at  the  rate  allowed  by  the 
law  of  the  foreign  state;  but  the  allowance  of  a  less  rate  of  in- 
terest is  not  error  of  which  the  judgment  debtor  can  complain. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  complaint  in  the  action  in  Nevada  described  the  de- 
fendants as  copartners.  The  defendant  Sherman  alone  was 
personally  served  with  summons  or  appeared  therein.  By 
the  law  of  Nevada,  interest  on  judgments  is  allowed  at  the 
rate  of  ten  per  cent  per  annum.  In  the  present  action,  the 
plaintiffs  were  allowed  interest  on  the  entire  judgment  at 
the  rate  of  seven  per  cent.  The  further  facts  are  stated  in 
the  opinion  of  the  court. 

William  R,  Davis,  William  L.  Hill,  and  Edward  C.  Rob- 
inson, for  Appellant. 

Clement,  Osment  &  Clement,  and  T.  M,  Osment,  for  Re- 
spondents. 

Temple,  J.  —  Suit  was  brought  by  the  plaintiffs,  de- 
scribing themselves  as  late  partners,  against  A.  L.  Sher- 
man alone,  upon  a  judgment  recovered  in  the  state  of  Ne- 
vada against  Sherman  and  three  others. 

This  complaint  was  demurred  to  on  various  grounds, 
one  of  which  was  non-joinder  of  the  other  defendants  in 
the  Nevada  judgment.  The  demurrer  was  sustained  and 
the  plaintiff  amended,  making  all  the  judgment  debtors 
parties,  and  omitting  the  designation  of  the  plaintiffs  as 
late  partners.  In  other  words,  they  sued  simply  as  indi- 
viduals, setting  up,  however,  the  same  judgment  as  be- 
fore. No  other  defendant  was  served.  Sherman  moved 
to  have  the   amended  complaint  stricken   from  the  files. 
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on  the  ground  that  it  was  not  an  amendment,  but  an 
entirely  different  cause  of  action.  The  court  denied  the 
motion,  and  we  think  correctly.  In  one  sense  it  was  a 
different  cause  of  action,  but  plainly  the  same  judgment 
was  attempted  to  be  set  up  in  each  complaint,  and  the 
same  relief  demanded  upon  the  same  facts,  which  were 
only  stated  in  a  different  legal  aspect. 

The  action  is  not  barred  by  the  statute  of  limitations. 
True,  no  action  can  be  maintained  upon  the  judgment 
in  Nevada.  But  the  plaintiffs  have  resided  in  this  state 
ever  since  the  rendition  of  that  judgment,  and  as  they 
have  been  citizens  of  this  state  and  have  held  the  cause 
of  action  from  the  time  it  accrued,  they  come  within  the 
exception  of  section  301,  Code  of  Civil  Procedure.  The 
defendants  had  been  out  of  the  state  except  for  two  or 
three  weeks  in  each  year  until  the  commencement  of  the 
action. 

After  the  commencement  of  this  suit,  one  of  the  plain- 
tiffs went  into  insolvency,  and  an  assignee  was  appointed. 
It  is  claimed  that  the  assignee  should  have  been  substi- 
tuted. 

This  objection  is  answered  by  section  385,  Code  of 
Civil  Procedure.  Section  318  of  the  insolvency  law 
(Stats.  1880,  p.  87)  does  not  conflict  with  this  provis- 
ion. 

The  judgment  roll  in  the  Nevada  judgment  shows  that 
the  complaint  in  that  action  described  the  plaintiffs  as  part- 
ners. The  findings  and  judgment  are  merely  in  favor  of 
plaintiff  individually.  It  is  claimed  that  this  was  a  partner- 
ship judgment,  its  character  in  that  respect  being  deter- 
mined by  the  pleadings;  that  the  judgment  pleaded  in  this 
case  is  an  individual  judgment,  and  therefore  it  was  not 
admissible  because  of  the  variance. 

It  appears  that  during  the  pendency  of  the  suit  in 
Nevada  the  partnership  was  dissolved.  This  is  proba- 
bly why  the  individual  judgment  was  entered.  But 
whether  that  judgment  was  regular  or  not,  it  was  not 
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void  for  that  reason,  and  there  is  no  variance.  If  there 
were  a  variance,  however,  in  that  respect,  it  is  difficult 
to  see  how  the  defendant  has  suffered  injury  by  it. 

That  judgment  was  against  all  the  defendants,  and  di- 
rects that  it  may  be  enforced  against  the  joint  property 
of  all  the  defendants,  and  against  the  separate  property  of 
Sherman.  This  judgment  was  not  void  as  to  Sherman. 
{Tay,  Brooks  &  Backiis  v.  Hawley,  39  Cal.  94.) 

We  do  not  think  there  was  harmful  error  in  the  com- 
putation of  interest  on  the  judgment.  The  judgment 
directed  that  a  portion  of  the  amount  recovered  should 
bear  interest  at  the  rate  of  seven  per  cent.  The  judg- 
ment is  silent  as  to  whether  the  balance  of  the  judgment 
shall  bear  interest.  If  the  judgment  had  been  entirely 
silent  as  to  interest,  still  interest  by  law  of  Nevada  w^ould 
have  accrued  upon  the  whole  amount.  Here  was  a  spe- 
cial provision  in  the  judgment  that  a  portion  should 
bear  a  specified  interest.  The  remainder  would  bear  the 
interest  under  the  statute.  The  interest,  as  actually  com- 
puted, is  less  than  the  statute  rate. 

Judgment  and  order  affirmed. 

McFarland,  J.,  and  Paterson,  J.,  concurred. 


[No.  9670.    In  Bank.— April  26,  1887.] 

J.  W.  GREEN  ET  AL.,  Appellants,  v.  A.  CAROTTA 
ET  AL.,  Respondents. 

RiPABiAir  Rights — Wateb  Flowing  in  Artificial  Channel. — ^The  ac- 
tion was  brought  to  enjoin  the  defendants  from  interfering  with 
the  flow  of  the  waters  of  an  alleged  natural  stream.  The  water  in 
dispute  was  contained  in  a  lagoon  located  upon  the  land  of  the 
defendants,  and  never  had  any  natural  outlet.  More  than  ten  years 
prior  to  the  commencement  of  the  action,  a  former  owner  of  the 
lands  of  the  plaintiffs  and  defendants  cut  a  ditch  over  that  por- 
tion of  his  land  now  owned  ly  the  defendants,  throucjh  which  he 
conducted  the  water  of  the  lagoon  for  purposes  of  irrigation  and 
drainage,  and  ever  since  he  and  the  defendants  have  continuously 
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used  all  of  the  water  flowing  in  the  ditch,  except  such  as  they 
wasted,  as  their  own,  and  adversely  to  the  whole  world.  The  ditch 
is  located  upon  the  border  of  the  plaintiffs'  land,  and  by  the  parol 
leave  of  the  defendants  and  their  predecessors,  they  have  use^l  the 
waste  water  of  the  ditch,  but  have  no  further  claim  or  right 
therein.  Eeld,  that  the  defendants  were  the  absolute  owners  of 
the  water,  and  that  the  plaintiffs  had  never  acquired  any  riparian 
right  thereto. 
Id. — Rights  in  Abtificial  Channel — Appeal. — In  such  an  action,  the 
rights  of  the  plaintiffs  in  the  artificial  channel  of  t^^e  stream  will 
not  be  considered  on  appeal,  when  no  such  rights  c  re  claimed  in 
the  pleadings. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Benito  County,  and  from  an  order  refusing  a  new  trial. 

On  the  trial,  one  Swope,  the  grantor  of  the  plaintiffs, 
was  permitted  to  testify,  against  their  objection,  that  he 
only  sold  them  the  waste  water  of  the  ditch.  The  fur- 
ther facts  are  stated  in  the  opinion. 

5.  B,  McCroskey,  Moore,  Laine  &  Johnston,  and  T.  H. 
Laine,  for  Appellants. 

Briggs  &  Hawkins,  and  S,  F,  Leib,  for  Respondents. 

Foote,  C.  —  This  action  was  brought  by  Green  and 
wife  for  the  purpose  of  perpetually  enjoining  Carotta  and 
others  from  disturbing  what  the  former  alleged  to  be  the 
natural  flow  of  a  stream  of  water,  and  for  damages  for 
such  disturbance. 

The  defendants  denied  all  the  material  allegations  in 
the  complaint,  and  asserted,  among  other  things,  that 
there  was  no  stream  flowing  in  a  natural  channel  to  and 
through  the  plaintiff's  land,  and  even  granting  there  had 
been  such  a  stream,  that  they  were  entitled  to  its  waters 
by  a  prior  appropriation  thereof,  and  that  such  appro- 
priation had  been  adverse  and  continuous  for  more  than 
ten  years  prior  to  the  filing  of  the  complaint  in  the  ac- 
tion, and  that  the  plaintiffs  were  estopped  by  standing 
by  without  remonstrance,  and  permitting  the  defendants 
for  more  than  five  years  to  use  all  the  water  in  dispute, 
and  to  expend  large  sums  of  money  in  improving  their 
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land  for  irrigation,  by  means  of  said  waters,  and  by  other 
acts  of  estoppel  in  pais. 

From  the  findings,  which  were  made  on  all  the  mate- 
rial issues  contained  in  the  pleadings,  and  are  supported 
by  the  evidence  (although  conflicting),  it  appears,  inter 
alia,  that  there  never  was,  in  fact,  any  stream  of  water 
flowing  in  a  natural  channel  where  the  plaintiffs  claimed; 
that  originally  the  water  in  dispute  was  contained  in  a 
lagoon  or  lake  fed  by  a  spring  located  on  the  land  of 
the  defendants,  from  which  no  natural  stream  or  outlet 
flowed  or  existed ;  that  for  purposes  of  drainage  and  irriga- 
tion, a  former  owner  of  both  the  plaintiffs'  and  defendants' 
lands  had  cut  a  ditch  over  that  part  of  his  then  premises 
now  owned  by  the  defendants,  for  purposes  of  drainage 
and  irrigation,  more  than  ten  years  before  the  action  was 
brought,  and  that  he  and  the  defendants,  as  his  suc- 
cessors, had  continuously  used  all  the  water  which  flows 
from  said  lagoon  through  said  ditch,  except  such  as  they 
wasted,  as  their  own,  and  adversely  to  the  whole  world, 
and  without  any  adverse  claim  set  up  against  them  for 
more  than  ten  years  prior  to  the  bringing  of  this  action; 
that  said  ditch  ran  down  to  the  border  of  the  plaintiffs' 
lands,  and  that,  by  leave  of  the  defendants  and  their 
predecessors  in  interest,  not  in  writing,  the  plaintiffs  had 
used  the  "  waste  water  "  of  said  ditch,  but  had  no  further 
right  or  claim  therein;  that  the  plaintiffs'  right  to  main- 
tain their  action  and  each  cause  thereof,  as  by  them  stated, 
was  barred  by  the  provisions  of  sections  318  and  319  of 
the  Code  of  Civil  Procedure. 

To  us  it  seems  that  the  defendants  and  their  predeces- 
sors owned  the  water  in  dispute  as  absolutely  as  if  it  had 
been  drawn  from  a  well  located  on  their  land,  and  over- 
flowing the  same  or  not  at  their  election,  and  that  the 
plaintiffs  never  acquired  any  riparian  right  to  the  water, 
because  it  never  flowed  to  or  over  their  land  in  any 
natural  channel  whatsoever;  that  the  only  water  which 
came  to  them  was  "  waste  water,"  which  they  got  throu^rh 
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the  revocable  license  of  the  defendants  and  their  predeces- 
sors in  interest. 

Such  being  the  case,  it  is  not  material  whether  the 
admission  of  a  part  of  the  evidence  of  the  witness  Swope 
was  in  the  nature  of  parol  evidence  to  vary  a  written 
instrument,  or  not,  for  the  reason  that  since  the  evidence 
showed  that  no  natural  stream  of  water  ever  flowed  to  or 
through  the  plaintiffs'  land,  it  could  make  no  difference 
what  were  the  terms  of  their  deed,  whether  they  would 
have  carried  the  title  to  the  waters  of  such  a  stream,  had  it 
existed,  or  to  the  contrary. 

The  plaintiffs  in  argument  claim  some  right  in  what 
:hey  term  the  "  artificial  channel  of  the  stream,"  but  they 
made  no  such  claim  in  their  pleading,  and  cannot  now  be 
heard  to  do  so. 

Upon  the  whole  case  it  appears  to  us  that  the  record  dis- 
closes no  prejudicial  error,  and  that  the  judgment  and 
order  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  judgment  and  order  affirmed. 

Rehearing  denied. 


[No.  12070.     In  Bank.— AprU  27,  1887.] 

FREDERICK  W.  HEFFLON,  Appellant,  v.  W.  W. 
BOWERS,  Respondent. 

Injunction — Application  for  Dissolution — Notice  when  Necessaby. 
— Under  section  532  of  the  Code  of  Civil  Procedure,  an  injunction 
granted  upon  an  ex  parte  application  of  the  plaintiff  cannot  be  set 
aside  upon  a  showing  made  by  the  defendant  that  since  the  issuance 
of  the  injunction  the  matter  complained  of  has  been  abated,  unless 
a  notice  of  the  application  to  dissolve  the  injunction  is  given  to  the 
plaintiff. 

Id. — Certificate  Identifying  Papers — Appeal. — The  complaint  and 
affidavits  upon  which  the  injunction  was  granted  established  a  priiiMk 
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fade  case  for  its  issuance.  The  ex  parte  application  for  its  disso- 
lution was  made  upon  Affidavits  filed  on  behalf  of  t'^e  defendant, 
and  the  order  of  dissolution  recited  that  affidavit  .  were  used  '^t  the 
hearing,  showing  that  the  nuisance  enjoined  *  1  been  abated.  On 
an  appeal  from  the  order  of  dissolution,  heldy  that  a  certificate  of 
the  clerk  or  judge  identifying  the  affidavits  used  on  the  hearing  was 
not  necessary. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  dissolving  an  injunction. 

The  facts  are  stated  in  the  opinion  of  the  court 
Deakin  &  Wadham,  for  Appellant. 
Luce  &  Henderson,  for  Respondent. 

Paterson,  J.  —  The  injunction  in  this  case  was  granted 
on  the  ex  parte  application  of  plaintiff,  and  was  based  upon 
the  verified  complaint  and  an  affidavit. 

Thereafter,  the  defendant  presented  several  affidavits  to 
the  court,  showing  that  the  injurious  effects  complained  of 
by  plaintiff  were  not  due,  as  alleged,  to  defects  in  the  sewer, 
and  that  the  break  in  the  sewer,  which  was  alleged  to  be 
the  principal  source  of  the  nuisance,  had  been  repaired  since 
the  issuance  of  the  injunction. 

Upon  these  affidavits,  and  the  complaint  and  affidavit 
of  plaintiff,  the  court,  on  motion  of  defendant,  without 
notice  to  plaintiff,  and  without  giving  him  an  oppor- 
tunity to  reply,  dissolved  the  injunction.  Respondent 
claims  that  plaintiff  was  not  entitled  to  be  heard  on  the 
motion  to  dissolve,  because  the  injunction  was  issued 
without  notice.  Section  937,  Code  of  Civil  Procedure, 
upon  which  he  relies,  provides  that  "  an  order  made  out 
of  court,  without  notice  to  the  adverse  party,  may  be 
vacated  or  modified  without  notice  by  the  judge  who 
made  it;  or  may  be  vacated  or  modified  on  notice  in  the 
manner  in  which  other  motions  are  made."  The  man- 
ner of  procuring  a  revocation  of  the  order  granting  an 
injunction,  however,  is  prescribed  in  section  532,  Code 
of  Civil  Procedure,  which  reads  as  follows :     "  If  an  in- 
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junction  be  granted  without  notice,  the  defendant,  at  any 
time  before  the  trial,  may  ;.pply,  upon  reasonable  notice, 
to  the  judge  who  granted  the  injunction,  cr  to  the  court 
in  which  the  action  is  brought,  to  dissolve  or  modify  the 
same.  The  application  may  be  made  upon  the  com- 
plaint and  the  affidavit  on  which  the  injunction  was 
granted,  or  upon  affidavit  on  the  part  of  the  defendant, 
with  or  without  the  answer.  If  the  application  be  made 
upon  affidavits  on  the  part  of  the  defendant,  but  not  other- 
wise, the  plaintiff  may  oppose  the  same  by  affidavits  or 
other  evidence,  in  addition  to  those  on  which  the  injunction 
was  granted." 

The  contention  of  respondent  thc.t  the  last  clause  of 
this  section  applies  only  in  cases  where  the  injunction 
has  been  granted  after  notice  to  the  defendant  cannot, 
we  think,  be  maintained.  There  is  no  such  limitation 
in  the  langiaage  of  the  section,  and  there  is  no  reason  for 
the  application  of  the  rule  prescribed  by  section  937, 
where  the  facts  are  like  those  in  the  case  at  bar.  So 
long  as  the  defendant  rests  his  right  to  have  the  order 
vacated  or  modified  upon  the  same  matters  which  were 
considered  by  the  court  in  granting  it,  there  can  be  no 
good  reason  for  allowing  the  plaintiff  to  be  heard;  but 
when  the  defendant  goes  further,  and  offers  evidence  to 
overcome  the  plaintiffs  prima  facie  case,  and  especially 
in  cases  like  this,  where  he  relies  upon  the  fact  that 
since  the  issuance  of  the  injunction  the  principal  thing 
complained  of  has  been  abated,  it  becomes  necessary,  by 
virtue  of  both  the  reason  and  the  letter  of  the  rule,  that 
the  plaintiff  should  be  permitted  to  support  with  addi- 
tional evidence  the  prima  facie  case,  which  is  all  he  was 
required  to  make  in  the  first  instance.  (Falkinbtrrg  v. 
Lucy,  35  Cal.  62 ;  Delger  v.  Johnson,  44  Cal.  182 ;  Miller  v. 
Collins,  63  Cal.  235.)  Any  other  construction  of  the  two 
sections  quoted  above  must  result  in  annoying  repeti- 
tions of  the  application  upon  additional  affidavits  in  sup- 
port thereof,  and  a  trial  by  piece-meal  of  most  important 
matters. 
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The  authorities  cited  by  respondent  state  the  general 
rule  applicable  to  ex  parte  orders,  and  speak  of  it  as 
applicable  to  orders  for  the  dissolution  of  injunctions; 
but  each  one  is  a  case  in  which  the  application  for  revo- 
cation of  the  order  was  based  upon  the  showing  made 
by  the  plaintiff. 

In  Borlmd  v.  Thornton,  13  Cal.  440,  it  is  true,  the 
court  said  in  effect  that  the  provision  especially  applica- 
ble to  injunctioKw  is  not  inconsistent  with  or  a  limita- 
tion upon  the  more  general  language  of  section  334, 
Practice  Act  (Code  Civ.  Proc.,  sec.  937),  but  the  decis- 
ion in  that  case  was  made  upon  the  ground  that  the 
injunction  had  been  improvidently  issued  on  a  com- 
plaint barren  of  all  equity  to  support  it.  The  defend- 
ant moved  to  vacate  on  the  complaint  and  affidavit  of 
plaintiff,  yet  the  court  said  that  while  it  was  "compe- 
tent for  the  judge  to  vacate  or  modify  the  injunction 
without  notice,  it  was  not  the  better  practice,  and  should 
never  be  done  except  when  from  the  urgency  of  the  case 
it  was  necessary  to  g^ard  against  serious  loss,  which 
sometimes  might  be  occasioned  by  the  delay  incident  to 
serving  notice,  and  except  where  the  injunction  has 
been  improvidently  granted  upon  a  complaint  disclosing 
no  ground  whatever  for  equitable  relief,  as  in  the  pres- 
ent case." 

The  point  made  by  respondent,  that  the  appeal  should 
be  dismissed  because  the  clerk's  certificate  showing  what 
papers  were  used  at  the  hearing  is  not  sufficient  in  the 
absence  of  a  certificate  of  the  judge  or  a  bill  of  excep- 
tions, is  without  merit.  In  his  application  for  a  revoca- 
tion of  the  order,  the  defendant,  by  his  attorneys,  Messrs. 
Luce  and  Henderson,  states  that  "  the  motion  is  made  on 
the  petition  and  affidavit  on  which  the  injunction  was  is- 
sued, and  upon  the  appended  affidavits  on  the  part  of  the 
defendant,  showing  that  no  nuisance  exists,  and  the  se- 
curity is  insufficient."  The  order  of  the  court  grant- 
ing the  motion  to  dissolve  states  that  upon  the  hearing 
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the  defendant  read  in  evidence  —  in  addition  to  the 
papers  upon  which  the  injunction  was  issued  —  the 
affidavits  of  T.  L.  Magee,  W.  W.  Bowers,  P.  C.  Remon- 
dino,  and  T.  C.  Stockton.  It  becomes  unnecessary  to 
say,  therefore,  whether  the  affidavits  set  forth  in  the 
transcript  are  the  same  that  were  used  at  the  hearing. 
It  clearly  appears  from  the  written  application  of  defend- 
ant, and  from  the  order  of  the  court  that  defendant  did, 
in  fact,  use  affidavits  on  his  own  behalf  "  showing  that 
no  nuisance  exists,"  and  the  order  must  have  been 
granted  upon  the  affidavits  of  the  defendant,  inasmuch 
as  the  papers  on  which  the  plaintiff  procured  the  in- 
junction establish  a  prima  facie  case  for  the  issuance 
thereof. 

The  question  as  to  who  made  the  affidavits  is  not  ma- 
terial. They  contained  matters  that  were  material  and 
considered  by  the  court,  and  plaintiff  should  have  been 
permitted  to  reply  thereto. 

The  order  is  reversed. 

McFarland,  J.,  McKiNSTRY,  J.,  and  Sharpstein,  J., 
concurred. 

Temple,  J.,  dissenting.  —  This  is  an  appeal  from  an 
order  dissolving  an  injunction.  The  injunction  was 
granted  ex  parte  and  out  of  court,  and  was  dissolved  by 
the  judge  who  made  the  order  for  the  injunction,  with- 
out notice,  on  motion  of  the  defendant,  and  on  such 
motions  affidavits  on  the  part  of  the  defendant  were 
read. 

The  new  affidavits  tended  to  show  that  the  sewer  no 
longer  constituted  a  nuisance,  and  there  was  urgent  neces- 
sity for  the  immediate  dissolution  of  the  injunction  to  pre- 
vent great  and  irreparable  loss  to  defendant. 

It  was  also  shown  that  the  security  was  insufficient. 

The  transcript  contains  no  certificate  of  the  judge  or 
clerk  identifying  the  affidavits  as  those  which  were  used 
on  the  hearing  of  the  motion  to  dissolve. 


Digitized  byVjOOQlC 


April,  1887.]  Hefflon  v.  Bowers.  275 

The  first  order  granting  the  injunction  recites  that  it 
was  made  on  the  complaint  and  an  affidavit.  The  mo- 
tion to  dissolve  was  based  upon  these  papers  as  well  as 
the  new  affidavits. 

Unless  we  are  prepared  to  overrule  Nash  v.  Harris,  57 
Cal.  243,  and  Baker  v.  Snyder,  58  Cal.  617,  we  cannot 
look  at  these  affidavits,  and  cannot  know  that  the  disso- 
lution was  not  granted  for  insufficiency  of  the  papers  upon 
which  it  was  originally  granted. 

But  if  the  affidavits  were  properly  authenticated,  I  still 
think  the  order  should  be  affirmed.  It  is  said  that  sec- 
tion 937,  Code  of  Civil  Procedure,  cannot  apply  to  in- 
junctions, because  section  532  is  a  special  provision  covering 
that  subject;  and  that  even  if  section  937  does  include 
injunction  orders,  still  they  are  in  pari  materia,  and  no 
new  affidavits  can  be  read  on  such  ex  parte  application, 
because  in  section  532  it  is  provided  that  if  affidavits  are 
used  by  the  defendant,  the  plaintiff  may  read  additional 
affidavits  in  support  of  his  original  showing.  It  is  not 
necessary  to  give  the  statute  this  construction.  Section  532 
merely  prescribes  the  practice  when  the  dissolution  is  asked 
on  notice,  and  a  contest  is  inaugurated,  and  ex  vi  termini 
cannot  apply  to  a  motion  which  is  ex  parte.  There 
is  no  inconsistency  in  the  two  modes  of  procedure,  and 
the  effect  of  dissolving  or  refusing  to  dissolve,  with  no- 
tice or  without,  are  quite  different.  Where  notice  is  g^ven, 
the  matter  is  no  longer  in  the  discretion  of  the  court,  but  is 
final  until  the  trial. 

The  only  question  really  is,  whether  section  937  ap- 
plies to  orders  for  injunctions  at  all,  for  if  it  does,  this 
court  cannot,  under  pretense  of  construing  the  statute,  re- 
strict its  operation.  If  an  ^.r  parte  application  may  be 
made  to  dissolve,  and  the  grounds  upon  which  such  ap- 
plication may  be  made  are  not  limited  by  the  statute,  it 
would  follow,  as  a  matter  of  course,  that  such  applica- 
tion may  be  based  upon  any  matter  which  would  justify 
its  dissolution. 
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But  this  is  not  an  open  question  in  this  state.  In  Fre- 
mont V.  Merced  Mining  Co.,  9  Cal.  19,  it  was  expressly 
held  that  a  motion  to  dissolve  an  injunction  g^ranted  ex 
parte  could  be  made  by  the  defendant  without  notice.  The 
court  refers  to  section  334  of  the  Practice  Act,  which  cor- 
responds to  section  937  of  the  Code  of  Civil  Procedure, 
and  held  that  it  justified  the  action  of  the  court  below.  The 
report  of  that  case  is  not  very  full,  but  evidently  the  ap- 
plication to  dissolve  was  based  on  affidavits. 

The  same  ruling  was  made  in  Thornton  v.  Borland,  12 
Cal.  440.  The  learned  judge  approves  the  practice  only 
when  from  the  urgency  of  the  case  it  was  necessary  to  g^ard 
against  serious  loss,  which  sometimes  might  be  occasioned 
by  the  delay  incident  to  giving  notice.  Of  course,  urgency 
which  would  render  notice  impracticable  could  only  be 
made  to  appear  by  an  affirmative  showing. 

This  practice  has,  I  believe,  always  prevailed  in  this 
state,  as  also  in  the  state  of  New  York,  from  which  we 
have  taken  these  two  sections  of  the  Practice  Act. 

The  court  in  the  last  case  very  properly  suggests  that 
the  judge  should  require  notice  where  it  is  practicable.  And 
the  same  discretion  should  be  exercised  upon  making  the 
order  for  injunction  in  the  first  instance. 

I  have  never  heard  this  practice  called  in  question  un- 
til now,  and  there  can  be  no  doubt  whatever  that  the  rule 
which  has  heretofore  prevailed  is  much  the  most  beneficial 
and  reasonable.  I  cannot  even  imagine  a  plausible  ob- 
jection to  it  on  the  score  of  expediency.  The  facts  in 
the  case  at  bar  will  illustrate  its  usefulness  and  neces- 
sity. 

The  defendant  keeps  a  hotel,  having  about  150  boarders, 
and  discharging  about  three  thousand  gallons  of  sewage 
per  day.  The  alleged  nuisance  was  caused  by  a  leak  in  the 
sewer  near  the  residence  of  plaintiff,  and  from  the  fact 
that  the  sewer  does  not  extend  quite  far  enough  into  tide- 
water.    From  the  moving  papers  themselves,   it  appears 
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that  the  sewer  could,  by  a  little  alteration,  be  used  without 
creating  a  nuisance.  It  appears  that  the  stoppage  of  the 
sewer  for  a  very  short  time  would  create  at  the  hotel  an 
intolerable  nuisance.  It  was  shown  on  the  motion  to  dis- 
solve that  the  leak  no  longer  existed,  and  that  the  sewer 
was  extended  into  the  sea.  Of  course  we  must  suppose 
that  the  judge  was  completely  satisfied  on  these  points,  and 
that  this  claim  that  the  nuisance  no  longer  existed  is  abso- 
lutely true  beyond  doubt. 

The  injunction  ought  not,  in  the  first  instance,  to  have 
prohibited  the  use  of  the  sewer  absolutely;  but  only  while 
such  use  would  create  a  nuisance.  But  it  did  prohibit  its 
use  altogether. 

An  attorney  may  practice  law  in  every  county  in  the 
state.  How  long  it  would  have  been  required  to  give  notice 
in  this  case  does  not  appear.  The  attorney  probably  re- 
sided at  San  Diego.  This  the  judge  could  best  determine. 
Had  he  been  a  resident  of  a  distant  county,  as  we  may 
suppose  he  was,  to  test  the  rule,  notice  could  not  have  been 
given  under  several  days,  even  if  the  time  had  been  short- 
ened by  the  judge. 

Under  such  circumstances,  must  the  court  permit  the  de- 
fendant's business  and  property  to  be  entirely  ruined  by 
the  delay,  in  the  face  of  conclusive  proof  that  the  dis- 
solution of  the  injunction  could  not  possibly  injure  any 
one? 

The  rule  which  has  heretofore  prevailed  in  this  state, 
and  which  still  obtains  in  other  states,  is,  no  doubt,  to 
some  extent  an  innovation  upon  the  rule  formerly  en- 
forced by  courts  of  chancery.  But  it  should  be  remem- 
bered that  the  use  of  the  writ  of  injunction  as  a  pre- 
ventive writ  has  been  greatly  extended.  Formerly  chan- 
cellors were  reluctant  to  grant  the  writ,  except  in  very 
few  cases. 

Rules  which  were  sufficient  for  the  purpose  of  justice, 
under   such   practice,    would   be   plainly   inadequate   now, 
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when  any  business  may  be  unjustly  interrupted  by  a  false 
ex  parte  showing  of  some  adversary. 

I  think  the  judge  properly  exercised  his  discretion  in 
dissolving  the  injunction,  and  that  the  order  ought  to  be 
affirmed. 


[No.  9516.     Department  Two.— April  28,  1887.] 

LEON  R.  MYERS,  Respondent,  v,  JOHN  S.  TIBBALS 
ET  AL.,  Appellants. 

Contract — Sale  op  Marble — ^Technical  Term  of  Art — ^Evidence  of 
Meaning. — In  an  action  to  recover  the  value  of  certain  marble 
sold  and  delivered  under  a  contract  requiring  it  to  be  "finished 
and  ready  for  setting"  in  a  particular  building,  parol  evidence  of 
the  meaning  of  that  expression  as  used  by  marble>cutters  is  ad- 
missible. 

Practice — ^Evidence — ^Action  Tried  by  Court — Waiver  of  Findings 
— APFEAi., — Where  there  is  a  substantial  conflict  in  the  evidence 
in  an  action  tried  by  the  court  without  a  jury,  in  which  findings 
are  waived,  it  will  be  presumed  on  appeal  that  the  lower  court 
found  all  the  facts  in  favor  of  the  prevailing  party,  and  its  de- 
cision will  not  be  disturbed  on  the  ground  that  it  is  not  justified 
by  the  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

H.  A.  Powell,  for  Appellants. 

W.  C  Burnett,  and  Isaac  G,  Burnett,  for  Respondent. 

Belcher,  C.  C.  —  This  action  was  brought  to  recover 
$836.08,  the  alleged  value  of  certain  marble  sold  and  de- 
livered by  plaintiff  to  defendants,  under  a  contract  in  writ- 
ing. The  defendants  answered  and  claimed  in  the 
court  below  that  the  plaintiff  did  not  comply  with  the 
contract,  and  that  by  reason  of  such  non-compliance  they 
were  damaged  in  the  sum  of  $189.  They  also  al- 
leged and  proved  that  prior  to  the  commencement  of  the 
action  tliey  duly  tendered  to  the  plaintiff,  in  satisfaction 
of  his  claim,   the  sum   of  $720,   and   when  it   was   corn- 
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menced,  deposited  in  court  for  him  the  amount  so  ten- 
dered. 

The  case  was  tried  before  the  court  without  a  jury,  and 
findings  being  waived,  judgment  was  entered  in  favor  of 
plaintiff  for  the  full  amount  claimed,  with  interest  thereon 
and  costs. 

The  defendants  moved  for  a  new  trial,  and  their  mo- 
tion being  denied,  appealed  from  the  judgment  and  or- 
der. 

By  the  contract  entered  into  by  the  parties,  the  plain- 
tiff agreed  "  to  furnish  all  the  border  and  base  of  Belgium 
black  marble  required  in  the  contract  for  the  Larkin 
Street  wing  of  the  New  City  Hall,  No.  156,  according  to 
the  plans  and  specification  accompanying  said  contract," 
and  to  pay  to  the  defendants  "  any  damages  that  they  may 
suffer  by  reason  of  any  failure  on  his  part  to  deliver  to 
said  parties  the  said  border  and  base  at  his  mill  in  the 
aforesaid  city  within  thirty  days  after  the  date  of  this 
agreement,  said  work  to  be  finished  and  ready  for  set- 
ting." 

It  appeared  at  the  trial  that  some  of  the  marble  con- 
tracted for  was  not  delivered  within  thirty  days  after  the 
date  of  the  contract,  and  the  defendants  claimed  that  by 
reason  of  this  failure  they  suffered  damage  in  the  sum  of 
fifty  dollars.  It  also  appeared  that  some  of  the  pieces 
were  not  of  the  exact  length  required,  and  the  ends  were 
not  squared  and  polished,  so  that  they  could  be  put  in 
place  without  further  labor  upon  them,  and  the  defend- 
ants claimed  that  they  were  therefore  not  "  finished  and 
ready  for  setting,"  and  that  in  consequence  of  this  fail- 
ure they  suffered  damage  in  the  sum  of  $139. 

It  was  not  definitely  shown  what  damage,  if  any,  was 
sustained  by  defendants  by  reason  of  the  failure  to  de- 
liver to  them  all  the  marble  within  thirty  days,  and  the 
plaintiff  claimed  and  offered  some  testimony  to  prove  that 
the  failure  resulted  from  their  fault,  and  not  his. 

Whether  all  the  pieces  of  marble  when  delivered  were 
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"  finished  and  ready  for  setting,"  within  the  true  mean- 
ing of  those  words  as  used  by  marble-cutters,  was  a  ques- 
tion upon  which  testimony  was  introduced  on  both 
sides  without  objection.  For  the  plaintiff  the  affirm- 
ative of  the  proposition  was  proved,  and  for  the  defend- 
ants the  negative,  there  being  a  substantial  conflict  in  the 
evidence. 

The  words  were  evidently  used  in  a  technical  sense, 
and  testimony  was  admissible  as  to  their  meaning;  and 
as  findings  were  waived,  the  court  must  be  presumed  to 
have  found  all  the  facts  in  favor  of  the  plaintiff.  We  can- 
not, therefore,  say  that  the  decision  was  not  justified  by  the 
evidence. 

It  follows  that  the  judgment  and  order  should  be  af- 
firmed. 

FooTE,  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  judgment  and  order  affirmed. 


[No.  12008.     In  Bank.— April  29,  1887.] 

S.  C.  BOOM  et  al.,  Petitioners,  v.  JOHN  J.  DE  HA- 
VEN, Judge  of  the  Superior  Court  of  Humboldt 
County,  Respondent. 

Mandamus — Issuance  of  Subpcena — Attendance  before  United 
States  Land  Officials. — A  writ  of  mandate  will  not  lie  to  com- 
pel a  judge  of  the  Superior  Court  to  issue  a  subpcena  to  certain 
persons,  commanding  them  to  appear  and  testify  before  the  reg- 
ister and  receiver  of  a  United  States  land-office,  in  a  proceeding 
before  such  officers,  involving  the  right  to  purchase  certain  public 
lands  of  the  United  States. 

Application   for  a  writ  of  mandate.     The  facts  are 
stated  in  the  opinion  of  the  court. 

John  r.  Carey,  for  Petitioners. 

Horace  L.  Smith,  for  Respondent. 
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McFarland,  J.  —  This  is  an  application  for  a  writ  of 
mandate  to  compel  the  respondent  to  issue  a  subpoena 
to  certain  persons,  commanding  them  to  appear  and  tes- 
tify before  the  register  and  receiver  of  the  United  States 
land-office  at  Eureka,  Humboldt  County,  California,  in  a 
proceeding  before  said  register  and  receiver,  involving 
the  right  of  certain  parties  to  purchase  certain  public  lands 
of  the  United  States  government.  And  the  matter  to 
be  determined  is,  whether  or  not  the  issuance  of  such 
subpoena  is  an  act  which  the  law  especially  enjoins  upon 
respondent  as  a  duty  resulting  from  his  office.  The  pub- 
lic land  system  of  the  government  of  the  United  States, 
in  substantially  its  present  form,  has  been  in  existence 
since  about  the  commencement  of  the  present  century. 
Registers  and  receivers  have  always  been  the  principal 
agents  of  the  government  for  the  sale  and  disposition 
of  its  lands.  Many  millions  of  acres  have  passed 
through  their  hands.  Numerous  contests  have  been  heard 
before  them  about  the  right,  or  rather  the  privilege, 
of  purchasing,  and  they  have  taken  the  testimony  of  in- 
numerable witnesses.  But  the  government  has  never,  dur- 
ing all  this  time,  provided  any  compulsory  process 
by  which  witnesses  might  be  compelled  to  attend  be- 
fore such  agents.  Registers  and  receivers  may  administer 
oaths,  and  that  is  about  the  only  one  of  the  usual  powers 
of  a  court  given  them.  They  have  no  power  to  issue  a 
subpoena.  They  cannot  bring  a  witness  before  them,  or 
keep  him  there.  A  person  present  before  them  can- 
not be  compelled  to  testify;  or,  having  given  his 
evidence  in  chief,  he  may  refuse  to  be  cross-examined. 
They  have  no  marshal,  bailiff,  or  other  officer  to  keep 
order  or  enforce  any  mandate;  nor  has  the  govern- 
ment provided  any  other  means  by  which  those  things 
may  be  done.  No  fees  are  provided  for  witnesses, 
and  there  can  be  no  judgment  for  costs.  Each  party 
pays  his  own  expenses,  and  procures  the  attendance  of 
his  own  witnesses  the  best  he  may.      (It  is  true  that  in 
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certain  cases,  where  the  government  is  itself  a  party,  —  as 
where  it  endeavors  to  set  aside  an  entry,  —  the  interior 
department  may  provide  for  the  expenses  of  its  own  wit- 
nesses; but  that  is  upon  the  theory  that  each  party  must 
get  his  own  witnesses  before  the  land-office  by  per- 
suasive means.)  And  this  system  cannot  be  deemed 
to  be  the  result  of  accident  or  oversight.  Ignorance 
of  the  compulsory  methods  of  courts  cannot  be  at- 
tributed to  the  United  States  government.  It  has  its  own 
courts  in  which  those  methods  are  followed.  After  all 
these  years  of  experience,  the  voluntary  system  in  its  land 
department  must  be  taken  as  its  well-considered  and  set- 
tled policy.  And  it  seems  to  have  worked  reasonably  well, 
and  to  the  satisfaction  of  the  government,  for  nearly  a 
century.  Under  these  circumstances,  the  state  of  Califor- 
nia should  not  be  held  as  intending  to  take  the  Federal 
government  under  its  guardianship,  and  to  undertake  to 
do  for  it  what  it  has  steadily  declined  to  do  for  itself,  unless 
the  intention  so  to  do  has  been  declared  in  language  too  plain 
to  be  misunderstood. 

It  is  contended  that  there  is  such  language  in  subdi- 
vision 3  of  section  1986  of  the  Code  of  Civil  Procedure. 
It  is  to  be  observed,  in  the  first  place,  that  the  language 
of  that  section  is  not,  in  terms,  mandatory.  It  merely  pro- 
vides that,  when  a  subpoena  is  issued,  it  must  be  in  a  cer- 
tain form,  and  by  certain  officers;  as,  for  instance,  when 
the  witness  is  required  to  appear  before  a  commissioner 
appointed  by  a  court  of  a  foreign  country,  or  of  another 
state,  etc.,  it  may  be  issued  by  a  judge  or  justice.  It 
is  no  doubt  true,  however,  that  it  is  the  duty  of  a  judge 
to  issue  a  subpoena  under  that  section,  in  a  proper  case. 
But  subdivision  3  of  that  section  is  founded  clearly 
upon  the  doctrine  of  comity.  A  court  of  England, 
or  of  the  state  of  New  York,  or  a  federal  court  in  an 
eastern  state,  which  compels  the  attendance  of  witnesses  by 
compulsory  process  within  its  own  jurisdiction,  and  would 
do  so  here  if  it  could,  finds  itself  powerless  in  California 
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to  enforce  the  attendance  of  a  witness  before  a  commis- 
sioner or  other  officer  in  this  state.  In  such  a  case, 
California,  upon  the  principle  of  comity,  offers  the 
aid  of  the  processes  of  its  courts  to  enable  the  foreign 
court  to  do  what  it  would  itself  do  if  it  had  the  power. 
But  this  principle  does  not  apply  to  a  United  States  land- 
office  located  and  doing  business  in  California.  This  state 
is  not  beyond  the  jurisdiction  of  the  United  States  gov- 
ernment. If  it  desires  to  compel  the  attendance  of  wit- 
nesses before  the  register  and  receiver  here,  it  has  ample 
power  to  do  so.  But  it  does  not  desire  to  do  so.  It  does 
not  require  the  attendance  of  witnesses  before  such  offi- 
cers anywhere  else.  The  compulsory  attendance  of  wit- 
nesses in  such  cases  is  against  its  settled  policy.  It  does  not 
ask  this  state  for  any  assistance  in  the  matter,  and  the 
use  of  our  processes  would  be  a  mere  gratuitous  intrusion, 
—  an  attempt  to  thrust  our  system  on  a  government  that 
does  not  want  it. 

The  application  is  denied. 

Searls,  C.  J.,  Temple,  J.,  Thornton,  J.,  Sharpstein, 
J.,  and  Paterson,  J.,  concurred. 


[No.  11787.     Department  Two.—May  18,  1887.] 

H.  A.  HART,  Respondent,  v,  ELIZA  KIMBALL  et  al., 
Appellants. 

New  Trial — ^Notice  of  Motion — Statement  of  Case. — A  motion  for 
a  new  trial  made  solely  upon  a  statement  of  the  case  is  properly 
heard  and  determined,  although  the  notice  of  the  motion  stated 
that  it  would  also  be  made  upon  the  minutes  of  the  court  and  a  bill 
of  exceptions. 

Rescission  of  Contract — Fraudulent  Representations — Offer  to 
Rescind— Reasonableness  of  Time. — The  action  was  brought  to 
obtain  the  rescission  of  a  contract  whereby  the  plaintiff  purchased 
from  one  of  the  defendants  a  lot  of  furniture,  and  a  lease  for  five 
years  of  a  boarding-house,  on  the  ground  that  he  had  been  in- 
duced to  make  the  purchase  through  the  false  and  fraudulent  rep- 
resentations of  his  vendor.  Six  months  after  the  purchase,  the 
plaintiff,    having    discovered    the    falsity    of    the    representations^ 
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verbally  offered  to  rescind  the  contract,  and  placed  the  vendor  in 
possession  of  the  furniture  and  boarding-house.  Held,  that  the  of- 
fer to  rescind  was  nmdc  within  a  reasonable  time,  and  was  suffi- 
cient without  the  tender  of  a  written  release  of  the  rights  ac- 
quired by  the  plaintiiT  under  the  lease. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

H,  K.  S.  O'Melveny,  for  Appellants. 

Wells,  Van  Dyke  &  Lee,  for  Respondent. 

FooTE,  C.  —  Mr.  Hart  sought  by  this  action  to  rescind 
a  contract,  which  included  the  purchase  by  him  of  a  lot 
of  furniture,  and  a  lease  from  the  defendant,  Mrs.  Kim- 
ball, of  a  boarding  and  lodging  house,  and  to  enforce  the 
reconveyance  to  him  of  a  lot  or  parcel  of  land,  which  he 
had  previously  conveyed  to  M.  H.  Kimball,  her  husband 
and  co-defendant. 

He  based  his  claim  to  the  relief  prayed  for  upon  the 
alleged  fraudulent  acts  and  representations  of  Mrs.  Kim- 
ball, made  anterior  to  the  making  of  the  contract,  and 
which  alone  induced  him  to  enter  into  it.  Judgment  was 
rendered  as  demanded  in  the  complaint,  and  from  that 
and  an  order  refusing  a  new  trial  this  appeal  is 
prosecuted. 

The  respondent  contends  that  the  appeal  from  the  or- 
der first  mentioned  should  not  be  considered,  for  the  rea- 
son, as  he  alleges,  that  the  notice  of  motion  for  a  new 
trial  specified  that  such  motion  would  be  made,  not  only 
upon  the  minutes  of  the  court,  but  also  upon  a  bill  of 
exceptions  and  a  statement  of  the  case,  and  that,  therefore, 
the  statement  upon  which  the  motion  was  heard  by  the 
trial  court  should  have  been  disregarded,  since  the 
moving  party  relied  upon  that  method  of  procedure,  and 
did  not  file  any  affidavits  or  use  the  minutes  of  the 
court. 
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We  do  not  concur  in  this  view  of  the  law,  for  the  re- 
spondent had  full  notice  that  all  the  statutory  methods 
of  procedure  to  obtain  a  new  trial  would  be  adopted  by 
the  appellants,  and  when  they  elected  which  of  such  meth- 
ods they  would  pursue,  such  election  was  their  privilege, 
and  did  not  prejudice  in  any  way  the  rights  of  the  respond- 
ent, the  other  methods  being  thereby  abandoned. 

The  specifications  wherein  it  was  alleged  in  what  par- 
ticulars the  evidence  did  not  warrant  the  findings  were, 
we  think,  sufficient,  and  a  hearing  should  be  accorded, 
both  to  the  appeal  from  the  order,  and  to  that  from  the 
judgment. 

The  appellants  assert  that  the  complaint  did  not  state  a 
sufficient  cause  of  action,  and  that  their  demurrer  thereto 
should  have  been  sustained. 

The  pleading  first  mentioned  sets  out  at  some  length 
certain  acts  and  representations  of  Mrs.  Kimball,  which 
are  alleged  to  have  been  false  and  fraudulent,  and  that 
the  plaintiff  relied  on  them  as  being  true  in  making  the 
contract,  and  has  suffered  damage  thereby. 

To  us  it  seems  that  what  Mrs  Kimball  is  alleged  to 
have  said  and  done  would  have  warranted  any  prudent 
man  in  entertaining  the  belief  that  the  boarding-house  was 
doing  a  good  and  profitable  business,  and  that  the 
furniture,  piano,  and  other  things  bought  from  her  by 
the  plaintiff  were  of  the  kind,  and  worth  what  she  claimed ; 
such  being  the  case,  the  plaintiff  having  relied  upon  them, 
and  been  deceived  to  his  damage,  would  have  a  right  to 
a  rescission  of  the  contract,  if  he  made  his  offer  to  rescind 
in  a  proper  manner,  and  within  a  reasonable  time  after 
his  discovery  of  the  fraud  which  had  been  practiced  upon 
him. 

It  is  claimed  in  this  connection  by  the  appellants  that 
as  the  lease  given  was  for  five  years,  the  only  way  in  which 
an  offer  to  rescind  it  would  have  been  valid  was  to  have 
made  an  offer  of  a  release  in  writing  to  both  parties  de- 
fendant. 
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The  husband,  M.  H.  Kimball  had  nothing  to  do  with 
the  lease  or  the  contract,  he  was  simply  at  his  wife's  re- 
quest a  recipient  of  the  legal  title  to  the  plaintiff's  lot 
with  full  notice  of  the  latter's  equities,  without  any  con- 
sideration whatever.  To  offer  to  rescind  so  far  as  he  was 
concerned  would  have  been  an  idle  ceremony.  Mrs.  Kim- 
ball had  made  to  her  not  only  the  offer  of  the  plaintiff  to 
rescind  the  whole  contract  and  to  place  her  in  statu  quo, 
but  according  to  the  complaint,  she  had  been  put  in  pos- 
session of  all  the  personal  property  which  she  had  before 
that  sold  to  the  plaintiff,  as  well  as  the  boarding  and 
lodging  house.  In  what  better  position  she  could  have 
been  placed,  so  far  as  the  plaintiff  could  act,  does  not  ap- 
pear. 

How  can  she  equitably  claim  to  defeat  the  plaintiff's 
right  to  a  rescission  of  this  contract,  and  to  have  returned 
to  him  his  notes  and  lot,  when  she  is  in  actual  possession 
as  her  own  with  his  consent  of  all  that  she  ever  sold  him? 
—  and  when  he  by  his  acts  in  pais  is  estopped  from  claim- 
ing possession  of  the  boarding  and  lodging  house  by  vir- 
tue of  the  lease.  It  would  certainly  be  very  unjust  to  say 
that  the  mere  failure  of  the  plaintiff  to  execute  a  written 
release  to  Mrs.  Kimball  of  all  his  rights  under  the  lease 
she  made  him  should  prevent  him  from  having  her  re- 
turn to  him  his  property  and  obligations,  when  she  has 
had  returned  to  her  all  the  property  which  she  ever  sold 
the  plaintiff,  and  is  in  possession,  with  his  consent,  of  the 
boarding  and  lodging  house,  upon  the  title  to  which  the 
plaintiff  neither  makes  nor  possesses  any  claim. 

Under  the  circumstances  of  this  case,  six  months  was 
a  reasonable  time  within  which  to  ascertain  the  falsity  of 
the  defendant's  representations,  and  to  offer  to  rescind  the 
contract.  (Marston  v.  Simpson,  54  Cal.  189.)  The  de- 
murrer was,  therefore,  properly  overruled. 

It  was  right  to  deny  the  motion  for  a  nonsuit.  There 
is  a  conflict  in  the  evidence,  and  the  findings  should  not 
be  disturbed. 
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We  perceive  no  prejudicial  error  in  the  record,  and  the 
judgment  and  order  should  be  affirmed. 

Belcher,  C.  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  11786.    Department  Two.  — May  18,  1887.] 

ALFRED  MOORE,  Appellant,  v,  CITY  OF  LOS  AN- 
GELES, Respondent. 

Municipal  Cobpobation — ^Los  Angeles — Damages  Caused  bt  Over- 
flow OF  RiVEB — Liability  fob. — The  city  of  Los  Angeles,  although 
tne  owner  of  the  bed  of  the  Los  Angeles  River,  and  having  the 
right  to  divert  its  waters  and  sell  them  to  its  citizens,  is  not 
liable  for  damages  caused  to  private  property  situated  within  its 
corporate  limits,  through  a  sudden  overflow  of  the  waters  of  the 
river. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  Haley,  W.  H.  H,  Russell,  and  David  Lyon,  for  Appel- 
lant. 

The  defendant,  being  the  owner  of  the  river-bed,  and 
having  the  right  to  divert  the  water,  as  a  private  corpo- 
ration, was  bound  to  so  control  its  property  that  it  could 
work  no  injury  on  any  one.  {Bailey  v.  Mayor,  3  Hill, 
531 ;  Hill  V.  Boston,  122  Mass.  358 ;  Murphy  v.  Lowell,  124 
Mass.  564;  Hand  v.  Brookline,  126  Mass.  324;  Maximilian 
V.  Mayor,  62  N.  Y.  164;  Dillon  on  Municipal  Corporations, 
sees.  966,  981,  983,  985.) 

/.  W.  McKinley,  F,  P.  Kelly,  and  W.  T.  Williams,  for 
Respondent. 

The  defendant  is  not  liable  for  the  damages  caused  by 
the  overflow  of  the  river.     (Crowell  v.  Sonoma  County, 
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25  Cal.  313;  Huffman  v.  San  Joaquin  County,  21  Cal.  426; 
Winbigler  v.  Los  Angeles,  45  Cal.  36;  Tranter  v.  Sacra- 
mento,  61  Cal.  271.) 

FooTE,  C.  —  The  plaintiff  sued  the  city  of  Los  Angeles 
for  damages  to  his  property  lying  within  its  corporate 
limits,  alleging  that  the  same  was  caused  by  the  defend- 
ant in  failing  to  use  proper  care  in  preventing  an  over- 
flow of  the  waters  of  the  Los  Angeles  River.  The  bed 
of  the  river,  and  the  right  to  divert  its  waters  and  sell 
them  to  its  citizens,  as  stated  in  the  complaint,  belonged  to 
the  city. 

The  pleading  was  demurred  to,  the  demurrer  sustained, 
and  from  the  judgment  then  rendered  this  appeal  is  prose- 
cuted. We  do  not  agree  with  the  plaintiff  in  his  contention 
that  the  city,  incorporated  as  it  is,  should  be  held  responsi- 
ble for  the  damages  he  declares  his  property  to  have 
sustained  from  the  overflow  of  the  river,  caused  by  a  sud- 
den flood  of  water.  The  incorporated  city  was  not  respon- 
sible as  a  private  corporation,  from  the  fact  that  it  owned 
the  bed  of  the  river,  and  the  right  to  sell  the  water  there- 
from to  its  citizens,  and  there  is  nothing  contained  in  its 
charter  which  could  impose  such  an  obligation  upon  it,  as 
the  duty  of  protecting  private  property  from  sudden  and 
unlooked  for  floods,  which  might  at  any  time  fill  the  stream 
to  overflowing. 

The  judgment  should  be  affirmed. 

Hayne,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

Hearing  in  Bank  denied. 
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[No.  11690.     Department  Two. —  May  18,  1887.] 

THE  PEOPLE  EX  rel.  E.  P.  GARRISON  et  al.,  Ap- 
pellants, t/.  C.  W.  CLARK,  Respondent. 

ATTOBNET-GeNEBAL — AUTHOBIZATION  TO  USE  NaMB  OF  StaTE — ^REVO- 
CATION OF. — An  authorization  given  by  the  attorney-general  to  the 
real  parties  in  interest,  to  use  his  name  in  an  action  to  set  aside 
a  patent  to  certain  swamp  and  overflowed  lands,  and  to  bring  the 
action  in  the  name  of  the  people  as  plaintiiT,  cannot  afterwards  be 
revoked  by  him,  to  the  prejudice  of  the  real  parties  in  interest. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County. 

The  facts  are  stated  in  the  opinion. 

Frederick  S.  Stratton,  Latimer  &  Morrow,  and  WUliam 
M.  Pierson,  for  Appellants. 

Attorney-General  Marshall,  for  Respondent. 

FooTE,  C.  —  This  was  an  action  on  behalf  of  the  peo- 
ple of  the  state  of  California,  upon  the  relation  of  the  real 
parties  in  interest,  instituted  for  the  purpose  of  obtaining  a 
decree  to  set  aside  a  certain  patent  dated  November  22, 
1883,  to  swamp  and  overflowed  lands  lying  in  the  county 
of  Tulare. 

The  attorney-general  of  the  state,  upon  a  proper  peti- 
tion presented  to  him,  authorized  the  relators  to  use  his 
name,  and  to  bring  this  suit  in  the  name  of  the  people  as 
plaintiff. 

An  undertaking  in  due  form  was  afterward  filed  in  the 
proper  court,  conditional  to  save  the  state  harmless  from 
all  costs. 

The  complaint  signed  by  the  attorneys  of  the  real  par- 
ties in  interest,  the  relators,  was  filed  according  to  law 
on  January  19,  1884.  The  attorney-general,  however, 
on  the  7th  of  March,  1884,  filed  in  the  court  where  the 
action  was  pending  a  withdrawal  of  his  authority  for 
the  further  prosecution  of  the  action  in  the  name  of  the 
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people,  and  requested  that  the  action  be  dismissed.  The 
court  below  granted  his  request,  against  the  objection 
and  subject  to  the  exception  of  the  plaintiffs,  the  re- 
lators. 

From  the  judgment  made  in  the  premises  the  latter  have 
appealed. 

The  attorney-general,  as  such  (the  state  having  no 
direct  interest  in  the  event  of  the  suit,  and  his  permis- 
sion having  been  given  to  the  real  parties  in  interest 
seeking  relief),  had  no  right  or  authority  to  withdraw 
his  consent  thus  previously  given  to  the  use  of  his  name, 
to  the  prejudice  of  the  relators.  (People  ex  rel.  Rondel  v. 
N.  S.  F,  H,  &  R.  R.  A,,  38  Cal.  664;  People  v.  Jacob,  13 
Pac.  Rep.  23.) 

The  judgment  of  dismissal  should  be  reversed,  and  the 
cause  remanded  for  trial. 

Belcher,  C.  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial. 


[No.   12148.     In  Bank.— May  18,   1887.] 

G.  W.  TYLER,  Petitioner,  v.  J.  G.  PRESLEY, 
Judge  of  the  Superior  Court  of  Sonoma  County, 
Respondent. 

Writ  of  Error — Order  Suspending  Attorney  at  Law — Supersedeas. 
— A  writ  of  error  to  the  Supreme  Court  of  the  United  States  from 
an  order  of  the  Supreme  Court  of  the  state  suspending  an  attorney 
and  counselor  at  law  from  practicing  in  the  state  courts,  does  not 
operate  to  supersede  the  order  of  suspension,  as  no  process  for  the 
enforcement  of  the  order  is  necessary. 

Id. — Judgment  when  Superseded  by  Writ  of  Error. — A  writ  of  error 
to  the  Supreme  Court  of  the  United  States  only  operates  as  a 
supersedeas  when  the  judgment  against  which  the  writ  is  directed 
requires  some  process  for  its  enforcement. 
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Application  for  a  writ  of  mandate.  The  facts  are 
stated  in  the  opinion  of  the  court. 

George  JV.  Tyler,  in  pro  per,,  for  Petitioner. 

Thornton,  J.  —  Application  for  writ  of  mandate  to  the 
Superior  Court  of  the  county  of  Sonoma,  commanding  said 
court  to  allow  Tyler  to  practice  law  in  that  court. 

Tyler  was  by  an  order  of  this  court,  entered  in  Decem- 
ber, 1886  (71  Cal.  353),  suspended  from  practicing  law 
in  the  courts  of  the  state  for  two  years,  and  until  the 
payment  of  a  certain  sum  of  money.  On  application  to 
the  chief  of  justice  of  this  court,  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  was  allowed,  citation 
issued  and  served,  and  bond  filed.  It  is  argued  that  the 
writ  of  error  supersedes  the  order  of  suspension,  and  that 
Tyler  can  still  practice  law  until  the  cause  is  determined 
on  error,  or  dismissed  by  the  court  in  error,  and  this  by 
virtue  of  the  act  of  Congress. 

There  are  cases  where  a  writ  of  error  operates  as  a 
supersedeas,  and  cases  where  it  does  not.  This  is  plain 
from  sections  1000  to  1007  of  the  Revised  Statutes  of  the 
United  States.     ( See  latter  clauses  of  sections  cited. ) 

What  is  a  supersedeas?  It  is  a  writ  issued  to  a  minis- 
terial officer,  commanding  him  to  supersede  or  desist  from 
proceeding  under  another  writ  previously  or  subsequently 
issued  to  him.  (Abbott's  Law  Diet,  word  Supersedeas; 
Burriirs  Law  Diet.,  same  word.)  No  writ  of  supersedeas 
need  be  issued  under  the  act  of  Congress,  for  the  writ  of 
error  operates  as  such.  The  service  of  a  copy  of  the  writ 
of  error  on  the  clerk  would  be  sufficient  to  restrain  him 
from  issuing  a  writ  of  execution,  or  a  like  service  on  the 
sheriff  would  restrain  him  from  executing  it,  or  perhaps  the 
court  might  order  a  writ  of  supersedeas  in  form  to  be  is- 
sued. In  Virginia  the  writ  of  supersedeas  is  directed  to  the 
sheriff.  (See  4  Minor's  Inst.,  part  1,  pp.  854,  855,  where 
the  form  of  the  writ  is  given.) 

Professor  Minor,  in  his  able  work  above  cited,  which 
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we  consider  high  authority,  says  of  the  writ  of  error  in 
the  courts  of  the  United  States :  **  It  operates  as  a  super- 
sedeas to  prevent  the  successful  party  in  the  court  below 
from  proceeding  to  enforce  his  judgment,"  etc.  (4  Minor's 
Inst.,  part  1,  p.  296.) 

This  plainly  signifies  that  when  a  party  has  recovered 
a  judgment  which  he  can  enforce  by  the  process  of  the 
court,  that  a  writ  of  error  on  the  proper  bond  being  given 
will  prevent  the  execution  of  such  process. 

The  writ  is  issued  for  the  purpose  of  preventing  the  en- 
forcement of  the  judgment  by  execution.  This  is  clearly 
apparent  from  the  mandate  of  the  writ  in  the  forms  given 
in  the  work  above  cited. 

When  the  judgment  is  rendered,  and  no  process  is  re- 
quired to  be  issued  for  its  enforcement,  no  supersedeas  is 
allowed.  In  fact,  there  is  no  necessity  for  such  a  writ. 
There  is  nothing  to  stay  or  supersede.  As  where  an  in- 
junction is  allowed  by  a  decree,  the  supersedeas  does  not 
nullify  or  set  aside  the  injunction.  {Slaughter-House 
Cases,  10  Wall.  273-297;  Mowry  v.  Whitney,  3  Fisher's 
Pat.  Cas.  175.)  The  injunction  granted  by  the  decree 
stands,  and  is  not  suspended  or  superseded. 

The  order  disbarring  Tyler  needs  no  process  to  execute 
it,  and  it  stands  unaffected  by  the  writ  of  error. 

But  it  is  argued  that  this  court  has  no  power  to  pass 
on  the  question  whether  the  writ  of  error  operates  as  a 
supersedeas;  that  the  power  of  this  court  to  act  in  the  case 
is  suspended,  until,  by  some  act  of  the  Supreme  Court  of 
the  United  States,  the  power  is  restored  to  it.  To  sustain 
this  contention,  the  case  of  Ex  parte  Dunn,  6  Rich.  307, 
is  cited.  In  that  case  process  was  required  to  enforce  the 
judgment  of  the  court.  The  question  arose  on  an  applica- 
tion to  the  court  below  to  enforce  its  judgment.  This 
was  declined  on  the  ground  above  stated.  Here  there  is 
no  application  to  enforce  the  judgment  or  order  of  this 
court,  nor  is  any  necessary.  The  judgment  or  order 
stands  as  il   was  rendered,   and  the  effect   is  to  suspend 
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the  applicant  for  the  writ  in  this  case  from  the  practice  of 
his  profession. 

There  is  and  can  be  no  supersedeas  under  the  act  of 
Congress. 

Writ  denied  and  application  dismissed. 

McFarland,  J.,  Temple,  J.,  Sharpstein,  J.,  and 
Searls,  C.  J.,  concurred. 

Paterson,  J.,  concurring.  —  I  concur  on  the  ground  that 
in  the  absence  of  an  express  statutory  provision  applicable 
to  cases  of  this  kind,  or  an  order  of  court  suspending  the 
operation  of  the  judgment  until  decision  on  the  writ  of 
error,  the  judgment  of  this  court  operates  as  an  injunction 
against  the  exercise  by  the  party  disbarred  of  the  right  or 
franchise  to  practice  law. 


[No.  11053.    Department  One.— May  20,  1887.] 

JOHN  J.  PALMER  et  al.,  Respondents,  v.  BRYANT 
HOWARD,  Appellant. 

Executory  Contract  op  Sale — Intention — Passing  op  Tftle — Likn 
FOR  Price. — Whether  a  contract  is  an  executory  contract  of  sale, — 
in  other  words,  whether  the  title  passes, — is  a  question  of  intention, 
to  be  collected  from  the  whole  contract.  If  from  the  whole  con- 
tract it  appears  that  the  intention  was  that  the  title  should  pass, 
and  that  the  vendor  should  retain  a  mere  lien  for  the  price,  any 
different  characterization  or  naming  of  the  transaction  by  the  par- 
ties is  not  to  be  regarded. 

Id. — Repossession  by  Vendor — Sale  by — Payment  of  Surplus  to 
Vendee. — The  provision  that  in  case*  of  non-payment  the  vendors 
could  retake  possession,  and  if  they  did,  that  they  should  sell  "to 
the  best  advantage,  rendering  to  the  borrower  all  surplus,  if  any, 
after  paying  the  price  agreed  upon,  and  the  expenses  of  removal 
and  sale":  heldy  to  show,  in  connection  with  other  features,  that 
the  title  passed,  and  that  the  parties  attempted  to  reserve  a  mere 
lien   for  the  price. 

L). — Reservation  of  Mortgage  Lien  to  Vendor. — Such  a  lien,  to  be 
valid  as  against  third  persons,  must  conform  to  the  requirements  of 
the  law  as  to  mortgages  of  personal  property. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  refusing  a  new  trial. 

Action  for  the  claim  and  delivery  of  certain  printing  ma- 
terials.    The  further  facts  are  stated  in  the  opinion. 

Levi  Chase,  for  Appellant,  cited  Hart  v.  Barney,  7  Fed. 
Rep.  553 ;  Heryford  v.  Davis,  102  U.  S.  235 ;  Harkness  v. 
Russell,  7  Sup.  Ct.  Rep.  51. 

JV.  /.  Hunsacker,  for  Respondents. 

Hayne,  C.  —  The  plaintiff  delivered  to  one  St.  Clair  and 
wife  certain  personal  property,  under  a  writing,  of  which 
the  following  is  a  copy :  — 

"  San  Francisco,  March  26,  1885. 

"  D.  Parker  St.  Clair  and  Wife,  San  Diego,  Cal. :  — 
Borrowed  and  received  of  Palmer  and  Rey,  405-407  San- 
some  Street,  San  Francisco,  the  following  articles  in  good 
order.  If  the  price  set  against  them  is  paid,  as  per  mem- 
orandum below,  the  property  is  then  to  belong  to  said 
borrower;  otherwise  it  remains  the  property  of  Palmer  and 
Rey.  Notes  and  drafts,  or  renewals  of  the  same,  if  given, 
are  not  to  be  considered  payment  until  they  are  paid.  In 
the  mean  time  the  borrower  is  to  keep  the  property  in  good 
order,  and  agrees  to  pay  the  price  as  per  memorandum  be- 
low, keep  the  property  sufficiently  insured  for  the  benefit  of 
the  said  Palmer  and  Rey,  depositing  the  policy  of  insurance 
with  them,  and  may  use  the  property  free  from  any  other 
charge. 

"  Said  property  is  not  to  be  removed  from  lot  L,  in 
block  thirty-six  (36)  in  the  city  of  San  Diego,  Cal.,  with- 
out the  written  consent  of  Palmer  and  Rey.  Should  said 
borrower  fail  to  meet  any  of  the  payments  at  the  time 
specified,  or  to  keep  the  property  satisfactorily  insured 
or  in  good  order,  then  Palmer  and  Rey  may  take  the  said 
articles  and  dispose  of  them  to  the  best  advantage,  ren- 
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dering  to  said  borrower  all  surplus,  if  any,  after  paying 
the  price  agreed  upon  and  the  expenses  of  removal  and 
sale." 

Then  follows  a  list  of  the  articles,  and  a  specification 
of  the  installments  of  the  price,  amounting  in  all  to 
$2,295.45. 

The  St.  Clairs  paid  but  one  installment  of  the  price, 
and  did  not  keep  the  property  insured,  but  mortgaged  the 
same  to  the  defendant  for  $925,  and  subsequently  left  for 
parts  unknown. 

The  question  is  as  to  the  effect  of  the  agreement 
quoted. 

It  is  settled  in  this  state  that  even  bona  fide  purchasers 
from  the  person  to  whom  personal  property  is  delivered 
under  an  executory  contract  of  sale  get  no  valid  claim  to 
the  property.  (Kohler  v.  Hayes,  41  Cal.  455;  Hegler  v. 
Eddy,  53  Cal.  598.)  This  is  in  accordance  with  the  great 
preponderance  of  authority  elsewhere.  (Harkness  v.  Rus- 
sell, 7  Sup.  Ct.  Rep.  51.)  The  reason  is,  that  in  such 
cases  the  title  to  the  property  does  not  pass,  and  the  maxim, 
Nemo  plus  juris,  etc.,  applies. 

But  in  applying  this  rule,  it  must  be  remembered,  in 
general,  that  the  policy  of  the  law  is  against  upholding 
secret  liens  and  charges  to  the  injury  of  innocent  pur- 
chasers or  encumbrancers  for  value,  and  in  particular, 
that  mortgages  of  personal  property  are  permitted  only 
in  certain  specified  cases,  and  then  only  upon  the  observ- 
ance of  certain  formalities,  designed  to  insure  good  faith, 
and  to  give  notice  to  the  world  of  the  character  of  the 
transaction.  These  provisions  as  to  mortgages  cannot 
be  evaded  by  any  mere  shuffling  of  words.  Where  it  is 
clear  from  the  whole  transaction  that  for  all  practical 
purposes  the  ownership  of  property  was  intended  to  be 
transferred,  and  that  the  seller  only  intended  to  reserve 
a  security  for  the  price,  any  characterization  of  the 
transaction  by  the  parties,  or  any  mere  denial  of  its  legal 
effect,  will  not  be  regarded.     The  question,  it  is  true,  is 
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one  of  intention;  but  the  intention  must  be  collected 
from  the  whole  transaction,  and  not  from  any  particular 
feature  of  it. 

In  the  present  case  it  seems  to  us  that  the  intention 
must  be  taken  to  have  been  to  transfer  the  ownership  of 
the  property,  reserving  a  security  for  the  price,  and  noth- 
ing more.  The  possession  was  delivered.  The  promise  to 
pay  was  absolute.  {Hart  v.  Barney  &  Co,,  7  Fed.  Rep. 
553.)  If  Palmer  and  Rey,  on  reselling  the  property,  had 
sued  the  St.  Clairs  for  the  difference  between  the  agreed 
price  and  what  the  property  brought  on  the  resale,  we  see 
no  defense  the  latter  could  have  made.  Moreover,  Palmer 
and  Rey  were  bound  to  resell  the  property  if  they  repos- 
sessed themselves  of  it.  They  could  not  have  kept  it  as 
an  owner;  and  not  only  so,  but  they  were  bound  to  resell 
for  the  benefit  of  the  St.  Clairs.  The  provision  is,  that  if 
they  retake  they  shall  sell  "  to  the  best  advantage,  render- 
ing to  said  borrower  all  surplus,  if  any,  after  paying  the 
price  agreed  upon  and  the  expenses  of  removal  and  sale.'* 
This  is  not  a  feature  of  an  executory  contract  of  sale.  It 
is  the  chief  characteristic  of  a  mortgage,  and  is  the  very 
sum  and  substance  of  proceedings  for  foreclosure.  In  a 
controversy  between  debtor  and  creditor  as  to  whether  a 
transaction  was  a  mortgage  or  a  sale,  such  a  stipulation 
would  be  conclusive  that  it  was  a  mortgage.  Why  should 
it  have  a  different  import  in  this  case? 

We  think,  therefore,  that  the  intention  was  to  vest  the 
substantial  ownership  in  the  St.  Clairs,  and  that  the  sole 
object  of  the  seller  was  to  secure  payment  of  the  price; 
and  this  intention  appears  from  the  provisions  of  the 
contract  itself.  Such  being  the  case,  the  statement  that 
the  property  "  remains  the  property  of  Palmer  and  Rey," 
etc.,  is  inconsistent  with  the  nature  of  the  transaction, 
as  shown  by  the  contract  itself,  and  is  a  mere  disguise 
for  the  purpose  of  evading  the  requirements  of  the  law 
as  to  mortgages  of  personal  property.  To  sustain  the 
position  of  respondent  would  be,  in  effect,  to  add  to  the 
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chapter  on  mortgages  a  provision  that  in  every  case  where 
personal  property  is  sold  the  seller  may  take  a  mortgage 
thereon  for  the  price,  and  that,  too,  without  the  affidavit 
and  recording  which  are  required  in  the  cases  where  such 
mortgages  are  allowed. 

This  conclusion  is  not  in  contravention  of  the  cases 
cited  by  respondent.  For  in  none  of  them,  except  per- 
haps a  case  from  an  inferior  court  of  New  York  (21  Barb. 
581),  did  the  provision  above  referred  to  exist.  On  the 
other  hand,  it  is  in  accordance  with  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Heryford  v.  Davis, 
102  U.  S.  235,  which  was  not  in  reference  to  any  local 
law.  That  court  maintains  to  its  fullest  extent  the  rule 
as  to  conditional  sales  which  prevails  in  this  state. 
(Harkness  v.  Russell,  7  Sup.  Ct.  Rep.  51.)  But  it  held  that 
the  features  above  adverted  to  took  the  case  before  it  out  of 
the  general  rule. 

For  these  reasons,  we  advise  that  the  judgment  and  or- 
der be  reversed,  and  the  cause  remanded  for  a  new  trial. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 

Hearing  in  Bank  denied. 


[No.  11694.    Department  One.— May  20,  1887.] 

ADDIE  CARROLL,  Executrix,  etc.,  of  Patrick  Car- 
roll, Deceased,  Respondent,  v.  GIRARD  FIRE 
INSURANCE  COMPANY  OF  THE  CITY  OF 
PHILADELPHIA,  Appellant. 

PiKB  IllSURAlfClD--NOTICE  AITO  PBEUMINABY  PBOOF  OP  LOSS — WaIYBB — 

Proceedings  for  Arbitration. — A  provision  in  a  policy  of  fire  in- 
surance, requiring  the  assured  in  case  of  loss  to  forthwith  give 
notice  thereof  to  the  insurer,  and  produce  a  certificate  of  prelim- 


Digitized  byVjOOQlC 


298  Carroll  v,  Girard  Fire  Ins.  Co.     [Sup.  Ct. 

inaiy  proof  from  a  notary  or  magistrate,  is  waived,  if  the  insurer, 
after  learning  of  the  loss,  makes  no  objection  to  the  absence  of  the 
notice  and  preliminary  proof,  but  joins  in  proceedings  for  deter- 
mining the  loss  by  arbitration  which  proceedings  were  required 
by  the  policy  to  be  taken  after  proof  of  the  loss  had  been  re- 
ceived in  due  form.  And  this  result  follows,  although  the  policy 
contains  a  provision  that  no  condition  thereof  shall  be  altered, 
annulled,  or  waived,  except  by  the  written  indorsement  of  the 
president  or  secretary  of  the  insurer. 

Id. — ^Ratification  by  Insubeb  op  Acts  of  Agent. — In  such  a  case,  the 
insurer  cannot  deny  the  authority  of  its  agents  to  waive  the  pro- 
vision of  the  policy  as  to  notice  and  preliminary  proof,  whe'n  it 
adopts  their  acts  in  that  regard,  and  relies  on  the  award  as  a  de- 
fense to  an  action  to  recover  for  the  loss. 

Id. — Provision  for  Submission  to  Arbitration. — Such  a  waiver  is  not 
prevented  by  a  provision  in  the  submission  to  arbitration,  to  the 
effect  that  the  appointment  "is  without  reference  to  any  question 
or  matters  of  difference  within  the  terms  and  conditions  of  the 
insurance,  and  is  not  to  be  taken  as  any  waiver  upon  the  part  of 
the  companies  of  the  said  conditions  in  their  policies,  in  case  they 
elect  to  avail  themselves  of  them." 

Id. — Action  to  Recover  Loss — Submission  to  Arbitration  Essen- 
tial Prerequisite — Amount  of  Recovery. — The  policy  in  question 
provided  that  in  case  differences  should  arise  touching  any  loss 
or  damage,  the  matter  might  be  submitted  to  arbitrators,  whose 
award  in  writing  should  determine  the  amount  of  such  loss  or 
damage,  but  not  decide  the  question  of  the  liability  of  the  insurer, 
and  that  no  action  could  be  maintained  against  the  insurer  for  the 
recovery  of  any  claim  under  the  policy  until  an  award  had  been 
obtained  fixing  such  claim.  Held,  that  the  submission  to  arbi- 
tration was  a  condition  precedent  to  the  right  of  the  assured  to 
recover  for  a  loss,  and  that  the  action  should  be  for  the  amount 
as  fixed  by  the  award. 

Id. — Pleading — Complaint  must  Allege  Award. — In  such  an  action, 
the  complaint  must  specifically  allege  the  award,  or  show  that  it 
was  prevented  by  the  fraudulent  conduct  of  the  insurer;  an  allega- 
tion that  the  plaintiff  has  duly  performed  and  kept  all  the  con- 
ditions of  the  policy  is  not  sufficient. 

Id. — Answer  to  Cross -com  plaint — Unauthorized  Pleading. — ^A  paper 
filed  in  an  action  by  the  plaintiff,  and  styled  an  "answer  to  the  de- 
fendant's cross-complaint,"  will  not  be  considered  as  a  pleading 
when  no  cross-complaint  is  filed. 

Appeal   from   a  judgment   of  the   Superior  Court  of 
Merced  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

7.  C.  Van  Ness,  for  Appellant. 

Wigginton,  Creed  &  Hawes,  for  Respondent 
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Hayne,  C.  —  Action  upon  a  policy  of  insurance ;  verdict 
and  judgment  for  plaintiff.  The  grounds  for  reversal  urged 
by  counsel  for  appellant  may  be  reduced  to  two. 

1.  The  policy  requires  that  in  case  of  loss  the  assured 
shall  "  forthwith "  give  notice  thereof,  "  and  shall  also 
produce  "  a  certificate  from  a  notary  or  magistrate  to  the 
effect  that  he  has  examined  into  the  circumstances,  and 
believes  that  the  assured  has  sustained  the  loss  without 
fraud  on  his  part.  These  things  were  not  done.  But  the 
evidence  shows  that  when  the  claim  was  brought  to  the 
attention  of  the  company  it  made  no  objection  on  ac- 
count of  the  absence  of  the  notice  and  preliminary  proof, 
but  went  on  and  joined  in  proceedings  for  determining 
the  amount  of  the  loss  by  arbitration.  These  proceed- 
ings were  required  by  the  policy  to  be  taken  to  deter- 
mine the  amount  of  the  loss,  "  after  proof  thereof  has 
been  received  in  due  form."  They  culminated  in  an 
award  fixing  the  loss  at  a  certain  sum.  The  first  we  hear 
of  an  objection  on  ground  of  want  of  notice  and  prelim- 
inary proof  is  in  the  answer  filed  by  the  company  in  the 
action.  And  by  this  time  the  period  for  giving  the  no- 
tice and  making  the  proof  had  certainly  expired.  We 
think  that  under  these  circumstances  the  formalities 
mentioned  must  be  considered  waived.  By  joining  in 
the  proceedings  to  fix  the  amount  of  the  loss,  the  com- 
pany manifested  its  intention  to  dispense  with  prelimi- 
nary formalities.  The  assured  had  a  right  to  rely  upon 
this  manifestation  of  intention.  And  to  say  that  the 
company  all  along  intended  to  require  the  notice  and 
preliminary  proof,  and  to  take  advantage  of  their  absence 
after  the  time  for  giving  them  had  expired,  is  to  impute 
to  it  a  want  of  good  faith  and  fair  dealing  which  we  will 
not  assume. 

The  counsel  for  appellant  urges  several  reasons  against 
this  conclusion,  viz. :  — 

a.  That  those  who  acted  for  the  company  had  no  au- 
thority to   waive  any  condition  of  the  policy.     But   the 
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company  does  not  repudiate  the  acts  of  those  who  acted 
for  it  in  this  regard.  On  the  contrary,  it  adopts  them, 
and  shelters  itself  behind  the  award  which  was  the  result 
of  such  acts.  It  is  plain  that  it  cannot  do  this  without 
accepting  all  the  consequences  of  the  acts. 

&.  It  is  said  that  the  submission  to  arbitration  pro- 
vides that  "  this  appointment  is  without  reference  to  any 
question  or  matters  of  difference  within  the  terms  and 
conditions  of  the  insurance,  and  is  not  to  be  taken  as 
any  waiver  upon  the  part  of  said  companies  of  the  said 
conditions  in  their  policies  in  case  they  elect  to  avail 
themselves  of  them."  If  this  means  the  right  to  object 
on  account  of  the  absence  of  preliminary  steps  was  to  be 
reserved  until  after  the  time  for  taking  them  had  expired, 
it  certainly  is  a  very  crafty  document.  But  we  do  not 
think  such  is  its  meaning.  The  proceedings  for  fixing 
the  loss  were,  as  we  have  seen,  not  to  be  commenced 
until  after  the  preliminary  steps  had  been  taken.  And 
the  language  of  the  submission  is  that  the  appointment 
is  to  be  without  reference  to  "  any  other  question  within 
the  terms  and  conditions,"  etc. ;  and  the  proviso  is  that  it 
"  is  not  to  be  taken  as  any  waiver  of  said  conditions." 
We  think  that,  taking  all  the  circumstance  into  consider- 
ation, it  is  a  fair  construction  to  hold  that  the  proviso  as 
to  waiver  refers  to  the  conditions  other  than  the  ones 
relating  to  the  appointment  of  the  arbitrators  and  those 
superseded  or  waived  thereby.  But  however  this  may  be. 
the  language  of  the  proviso  relates  only  to  the  effect  of 
the  "  appointment "  of  the  arbitrators,  and  does  not  extend 
to  subsequent  proceedings.  And  by  going  on  and  coiv 
pleting  the  award  and  setting  it  up  as  a  defense,  the  co  ii- 
pany  waived  the  preliminary  steps,  under  the  principle  first 
above  laid  down. 

c.  It  is  urged  that  the  policy  provides  that  "  no  condi- 
tion, stipulation,  covenant,  or  clause  hereinbefore  con- 
tained shall  l)e  altered,  annulled,  or  waived  ....  exce'H 
by  writing   indorsed   hereon,  or  annexed  thereto,   by   t!:c 
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president  or  secretary,  with  their  signatures  affixed 
thereto."  But  this  condition  is  of  no  more  sanctity  than 
any  other  conditions  of  the  policy.  Like  any  other  pro- 
vision for  the  benefit  of  the  company,  it  could  be  waived; 
and  we  think  that  so  far  as  the  notice  and  certificate  are 
concerned,  it  was  waived  by  the  submission  to  arbitration 
and  the  subsequent  proceedings. 

We  are  of  opinion,  therefore,  that  the  defense  founded 
upon  the  want  of  notice  and  certificate  is  of  no  validity. 

2.  The  defendant  set  up  the  award  of  the  arbitrators 
determining  the  amount  of  the  loss;  and  we  think  that 
its  position  in  this  regard  must  be  sustained.  The  pol- 
icy provides  that,  "  in  case  differences  shall  arise  touch- 
ing any  loss  or  damage,  after  proof  thereof  has  been 
received  in  due  form,  the  matter  may  at  the  written  re- 
quest of  either  party  be  submitted  to  competent  and  dis- 
interested appraisers,  one  to  be  appointed  by  the  assured 
and  one  by  the  company,  and  these  two  shall  select  a 
third  if  necessary,  whose  Award,  by  them  or  any  two  of 
them,  in  writing,  shall  determine  the  anvount  of  such  loss  or 
damage,  but  not  decide  the  question  of  the  liability  of 
this  company  under  this  policy,"  and  that  "  no  suit  or 
action  against  this  company  for  the  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sustainable  in  any 
court  of  law  or  chancery  until  an  award  shall  have  been 
obtained  Hxing  the  amount  of  such  claim  in  manner  here- 
inabove provided." 

A  similar  provision  was  held  to  be  valid,  and  to  be  a 
condition  precedent  to  any  right  of  action,  in  Saucelito 
L.  &  D,  D.  Co.  v.  C.  U.  A,  Co.,  66  Cal.  253 ;  and  this  case 
was  approved  and  followed  in  Adorns  v.  South  British  Ins. 
Co.,  70  Cal.  198.  It  is  argued  for  the  respondent  that 
these  cases  are  not  in  point,  for  the  reason  that  the  poli- 
cies there  considered  contained  express  provisions  that 
the  determination  of  the  arbitrators  should  be  "  binding 
on  both  parties."  But  we  are  unable  to  assent  to  this 
view.     The  provisions  of  the  policy  under  consideration 
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seem  to  us  to  be  substantially  the  same  as  those  in  the 
cases  mentioned,  and  to  be  to  the  effect  that  the  amount 
of  the  loss  shall  be  first  determined  in  the  manner  speci- 
fied, and  that  the  action  must  be  for  the  amount  as  fixed. 
And  it  is  no  more  open  to  the  respondent,  after  submit- 
ting to  the  arbitration,  to  say  that,  as  a  matter  of  fact, 
no  "  differences  "  existed,  than  it  would  be  for  the  appel- 
lant, if  it  had  been  dissatisfied  with  the  award,  to  say 
that  no  "  written "  request  for  arbitration  had  been 
made. 

The  logical  result  of  this  view  is  that  the  award  is  a 
necessary  element  of  the  plaintiff's  cause  of  action.  In 
contemplation  of  law  the  promise  is  not  to  pay  such 
damage  as  the  insured  should  suffer,  but  to  pay  such 
sum  as  the  arbitrators  should  fix  as  the  amount  of 
damage  sustained.  It  follows  that  the  action  should 
have  been  for  the  amount  of  the  award,  and  that  the 
award  should  have  been  set  forth  in  the  complaint. 
(See  Morse  on  Arbitration  and  Award,  95.)  The  alle- 
gation that  "  all  the  conditions  of  said  policy  of  insur- 
ance were  duly  performed  and  kept  by  this  plaintiff," 
is  not  equivalent  to  setting  forth  the  award,  because,  as 
has  been  stated,  the  award  is  a  necessary  element  of  the 
cause  of  action,  and  it  is  not  the  action  of  plaintiff,  but 
of  third  persons. 

If  a  fair  award  was  prevented  by  the  fraudulent  con- 
duct of  defendant,  the  complaint  should  have  set  forth 
the  acts  constituting  the  fraud. 

But  the  complaint,  although  it  set  out  the  policy, 
thereby  disclosing  the  provisions  as  to  the  award,  made 
no  mention  of  any  award  having  been  made,  or  of  any 
reason  why  not.  Hence  it  did  not  state  a  cause  of 
action,  and  the  demurrer  should  have  been  sustained. 
This  not  having  been  done,  the  defendant's  objections 
to  any  evidence  impeaching  the  award  set  up  in  the  an- 
swer should  have  been  allowed. 

It  would  not  help  the  plaintiff's  case  to  show  that  by 
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reason  of  any  irregularity  of  the  arbitrators,  such  as 
want  of  hearing,  or  the  like,  the  award  was  void.  For, 
if  the  defendant  could  not  be  charged  with  participation 
therein,  the  result  would  simply  be  that  the  action  was 
prematurely  brought. 

The  document  filed  by  plaintiff,  styled  "Answer  to  de- 
fendant's cross-complaint,"  must  be  ignored,  because  the 
defendant  filed  no  cross-complaint.  The  attempted  plead- 
ing was,  therefore,  wholly  unauthorized;  but  even  if  it 
could  have  any  effect  as  an  answer  to  a  cross-complaint,  it 
could  not  obviate  the  defects  in  the  complaint,  it  being  thor- 
oughly well  settled,  that  in  order  to  support  a  judgment,  the 
complaint  must  state  a  cause  of  action. 

For  these  reasons,  we  advise  that  the  judgment  and 
order  be  reversed,  with  directions  to  sustain  the  de- 
murrer to  the  complaint,  with  leave  to  plaintiff  to 
amend. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  with  direc- 
tion to  sustain  the  demurrer  to  the  complaint,  with  leave 
to  plaintiff  to  amend. 


[No.  11867.     Department  One.— May  20,  1887.] 

S.    A.    HICKS,   Appellant,   v.   RIVERSIDE    FRUIT 
COMPANY,   Respondent. 

pRAcncB — Examination  of  Witness — Form  of  Question. — It  is  not 
an  objectionable  form  of  question  to  request  a  witness  on  his  di- 
rect examination  to  state  only  what  he  knows  about  the  matter. 

Id. — Contract  for  Sale  of  Fruit — Action  for  Breach  of — Finding 
— Evidence. — In  an  action  by  a  vendor  to  recover  the  amount  al- 
leged to  be  due  him  under  a  contract  to  deliver  certain  fruit,  a 
finding  that  at  the  time  the  fruit  was  delivered  it  was  not  in  a 
good  and  merchantable  condition,  will  be  held  sustained  by  the 
evidence,  when  the  plaintiff  testifies  that  it  was  more  or  less 
bruised  at  that  time. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Harris  &  Allen,  for  Appellant. 

Curtis,  Otis  &  Conner,  for  Respondent. 

FooTE,  C.  —  Plaintiff  brought  this  action  to  recover 
from  the  defendant  a  sum  of  money  alleged  to  be  due  on 
a  contract  to  deliver  certain  peaches.  The  cause  was  tried 
by  the  court,  and  judgment  rendered  in  favor  of  the  defend- 
ant, and  from  that,  and  an  order  overruling  her  motion  for 
a  new  trial,  the  plaintiff  has  appealed. 

It  is  argued  for  plaintiff:  1.  That  the  court  erred  in 
overruling  the  objection,  interposed  by  her  counsel,  to  a 
question  propounded  to  Mr,  Burt,  a  witness  for  the  de- 
fendant, as  follows :  "  State  only  what  you  know  about 
the  matter." 

2.  That  the  evidence  did  not  justify  findings  1  and 
2,  —  she  alleging  that  the  evidence  was  uncontradicted  that 
the  fruit  delivered  "  was  in  good  and  merchantable  condi- 
tion," according  to  the  terms  of  the  contract,  which  had  been 
made  between  the  parties. 

As  to  the  first  contention,  it  is  only  necessary  to  say  that 
the  question  was  proper,  and  the  plaintiff's  counsel  pointed 
his  objection  at  the  question,  and  not  at  the  answer  thereto, 
which  last  was  not  responsive  to  the  question,  and  no  mo- 
tion was  made  to  strike  it  out. 

The  second  point  is  untenable,  for  the  reason  that  Mrs. 
Hicks,  the  plaintiff,  testified  in  effect  that  the  fruit  delivered 
was  bruised  more  or  less,  which  fact  rendered  it  impossible 
that  it  could  have  been  in  good  and  merchantable  condition, 
as  in  other  portions  of  her  testimony  she  claimed  it  to  have 
been.  Where  such  a  conflict  exists,  the  findings  should  be 
upheld. 

The  judgment  and  order  should  be  affirmed. 
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Hayne,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  11941.     Department  One.  — May  20,  1887.] 

ANNA   BEAL,   Respondent,  v.  J.   B.   OSBORNE  et 
AL.,  Appellants. 

Mmuro  CoBPOBATioN  —  Failure  of  DntscroBs  to  Post  Kepobt  — 
Action  to  Recover  fob  —  Finding  —  Evidence.  —  In  an  action 
by  a  stockholder  against  the  directors  of  a  mining  company  to 
recover  damages  for  their  failure  to  post  certain  reports  and  cur- 
rent accounts,  as  required  hy  the  act  of  1880,  a  finding  that  during 
the  month  alleged  the  corporation  was  engaged  in  working  their 
mine,  and  thereby  received  and  disbursed  moneys  and  incurred 
liabilities,  held,  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Harris  &  Allen,  and  Byron  Waters,  for  Appellants. 

Hargrove  &  Gray,  for  Respondent. 

Belcher,  C.  C.  —  This  action  is  brought  by  a  complain- 
ing stockholder  in  a  mining  corporation,  known  as  the  Al- 
vord  Consolidated  Mining  Company,  against  the  directors 
of  the  corporation,  to  recover  the  sum  of  one  thousand  dol- 
lars, as  liquidated  damages  for  the  failure  of  the  directors 
to  have  certain  reports  and  accounts  current  made  and 
posted,  as  required  by  an  act  of  the  legislature  of  this  state. 
(Stats.  1880,  p.  134.)  This  case  was  tried,  and  jud<2:ment 
rendered  in  favor  of  the  plaintiff.  The  defendants  moved 
for  a  new  trial,  and  now  appeal  from  the  judgment  and 
order  denying  their  motion. 

LXXII.    CAL. — 20 
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The  principal  point  made  for  the  appellants  is,  that  the 
finding  "  that  during  the  month  of  August,  1885,  said  cor- 
poration worked  its  said  mines,  and  was  engaged  in  carry- 
ing on  and  conducting  the  business  of  mining,  and  therein 
and  thereabout  received  and  disbursed  money  and  incurred 
liabilities,"  is  not  justified  by  the  evidence. 

It  was  clearly  proved  that  the  defendants  were  the  direc- 
tors of  the  corporation,  and  that  at  a  meeting  held  by  them 
in  June,  1885,  the  defendant  Osborne  was  elected  as  super- 
intendent. He  was  at  that  time  also  the  largest  stockholder 
in  the  corporation,  holding  more  than  one  half  of  all  its 
capital  stock.  During  the  month  of  August,  1885,  work 
was  carried  on  at  the  mine  and  mill  under  the  superintend- 
ence of  Osborne,  and  money  was  received  and  disbursed  and 
liabilities  incurred. 

It  is  claimed  for  the  appellants  that  the  work  was 
done,  the  money  received  and  disbursed,  and  the  liabili- 
ties incurred  by  Osborne  on  his  own  account;  that  under 
a  sheriff's  sale  he  had  acquired  some  title  to  the  prop- 
erty, which  he  was  asserting  against  the  company  until 
a  settlement  for  moneys  which  he  had  advanced  and 
paid  out  for  the  company  should  be  made,  and  that  in 
the  mean  time  he  was  putting  up  his  own  money  and 
doing  the  whole  business  in  his  own  name  and  for  him- 
self. 

All  record  evidence  showing  that  Osborne  had  ac- 
quired any  rights  to  the  property  as  against  the  com- 
pany is  omitted  from  the  transcript,  and  we  cannot  say 
what  its  effect  would  be  if  presented.  We  must  conclude, 
therefore,  in  support  of  the  judgment,  that  he  had  acquired 
no  valid  rights. 

The  case,  then,  is  this :  Osborne  was  a  stockholder  and 
director  of  the  corporation,  and  was  elected  superintend- 
ent of  its  works.  When  elected  superintendent,  he  told 
the  other  directors  that  he  would  not  serve  as  such,  but 
nevertheless  did  serve,  and  during  the  whole  month  of 
August  superintended  and  managed  the  business  of  tak- 
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ing  out  ores  from  the  company's  mine,  and  working  them 
in  its  mill. 

These  facts  were  sufficient  to  justify  the  finding  objected 
to;  and  looking  at  the  whole  record,  we  fail  to  find  any- 
thing which  can  be  held  to  excuse  the  defendants  for  their 
failure  to  have  reports  and  accounts  current  made  and 
posted,  as  required  by  the  statute. 

The  other  points  do  not  require  special  notice.  There 
are  two  of  them  only,  and  they  relate  to  alleged  errors  of 
the  court  in  overruling  objections  to  questions  propounded 
to  plaintiff's  witnesses.  We  see  no  error  in  the  rulings, 
but  assuming  that  they  were  improper,  no  harm  was  done 
to  the  defendants,  as  the  answers  to  the  questions  were 
immaterial. 

It  follows  that  the  judgment  and  order  should  be  af- 
firmed. 

FooTE,  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  11837.     Department  One.— May  20,  1887.] 

P.  A.  RAYNOR,  Respondent,  v,  H.  L.  DREW,  Appel- 
lant. 

MoBTOAOE  —  Deed  Given  as  Secukity  —  Trrus  does  not  Pass  by  — 
Right  of  Possession.  —  A  deed  absolute  on  its  face,  given  to 
secure  the  payment  of  a  promissory  note,  is  a  mortgage,  and  does 
not  convey  the  title,  nor  give  the  right  of  possession  of  the  mort- 
gaged premises  to  the  mortgagee. 

Lease  for  Indefinite  Term  —  Agreement  not  to  be  Performed 
WITHIN  Year  —  Statute  of  Frauds.  —  A  lease  of  real  estate  until 
such  time  as  the  lessor  should  pay  the  lessee  a  certain  indebtedness 
is  neither  an  agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof,  nor  an  agreement  for  a 
leasing  for  a  longer  period  than  one  year,  and  is  not  required  to 
be  in  writing. 

Id.  —  Promissory  Note  —  Parol  Agreement  Contradicting  —  Pay- 
ment OF  Interest  —  Lease  —  Rent.  —  A  stipulation  in  a  parol 
agreement  of  lease,  to  the  effect  that  the  rent  as  it  accrued  should 
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ofl'set  the  interest  on  a  certain  promissory  note  executed  at  the 
time  of  the  agreement  by  the  lessor  to  the  lessee,  is  not  contra- 
dictory of  a  provision  in  the  note  to  the  effect  that  if  the  interest 
was  not  paid  as  it  became  due  it  should  be  compounded. 

Id.  —  MoBTGAOE  —  Possession  by  Mobtgaqee  undeb  Lease  —  Ad- 
verse Possession.  —  Where  a  mortgagee  enters  into  possession  of 
the  mortgaged  premises  under  a  parol  lease  from  the  mortgagor 
for  one  year,  by  the  terms  of  which  the  rent  as  it  accrues  is  to  be 
applied  to  the  payment  of  the  interest  on  the  mortgage  debt,  his 
possession,  under  section  326  of  the  Code  of  Civil  Procedure,  can- 
not be  held  to  be  adverse  until  the  expiration  of  five  years  from 
the  last  payment  of  rent. 

Id  —  Redemption  of  Mortgage  —  Action  fob  Against  Mortgagee  in 
Possession.  —  Under  section  346  of  the  Code  of  Civil  Procedure, 
an  action  to  redeem  a  mortgage  may  be  brought  by  the  mortgagor 
against  the  mortgagee  in  possession  at  any  time,  imless  the  mort- 
gagee has  maintained  an  adverse  possession  of  the  mortgaged 
premises  for  five  years  after  breach  of  some  condition  of  the 
mortgage. 

Id.  —  Repairs  by  Mobtqaoee  —  Permanent  Improvements  —  Lia- 
BiLFTY  OF  Moutgagor  FOR.  —  A  mortgagee  in  possession  may  make 
such  repairs  on  the  mortgaged  property  as  are  reasonably  neces- 
sary for  its  preservation,  but  cannot  make  permanent  improve- 
ments, or  things  which  conduce  merely  to  his  comfort  or  con- 
venience. 

Id. — Mortgagor  when  not  Estopped  to  Deny  Liability. — ^Where  a 
mortgagee  in  possession  erects  permanent  improvements  on  the 
mortgaged  premises,  but  with  full  knowledge  that  the  mortgagor 
could  redeem,  if  he  chose,  under  the  belief  that  no  redemption 
would  be  made,  the  mortgagor  is  not  estopped  from  denying  his 
liability  for  such  improvements  bv  reason  of  the  fact  that  he 
knew  they  were  being  made,  and  did  not  object  to  them. 

Landlord  and  Tenant — Repairs  by  Tenant — Liability  of  Landlord 
FOR. — A  tenant  is  not  entitled  to  reimbursement  from  the  landlord 
for  sums  expended  by  him  in  repairing  the  leased  premises,  unless 
he  notifies  the  landlord  of  his  intention  to  repair,  as  provided  by 
section  1942  of  the  Civil  Code. 

Findings — Conflict  of  Evidence. — Where  the  evidence  on  a  partic- 
ular issue  is  conflicting,  a  finding  thereon  will  not  be  disturbed 
on  the  ground  that  it  is  not  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County,  and  from  an  order  refusing  a 
new  trial. 

The  action  was  brought  to  redeem  a  mortgage.  The 
further  facts  are  stated  in  the  opinion. 

Byron  Waters,  and  W.  G.  Webb,  for  Appellant 

Paris  &  Goodcell,  and  H,  M.  Willis,  for  Respondent, 
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Hayne,  C  —  On  May  14,  1876,  the  plaintiff  gave  to 
the  defendant  an  instrument  in  writing,  which  in  form 
was  an  absolute  deed.  It  is  admitted  by  the  pleading 
that  this  instrument  was  to  secure  the  payment  of  a 
promissory  note;  and  therefore  it  was  a  mortgage,  and 
under  the  present  doctrine,  did  not  convey  the  title 
{Taylor  v.  McLain,  64  Cal.  514;  Healy  v.  O'Brien,  66  Cal. 
519),  and  did  not  give  a  right  of  possession.  (Civ.  Code, 
sec.  2927.)  But  at  the  time  the  plaintiff  gave  to  the  de- 
fendant a  verbal  lease  of  the  premises  for  one  year.  The 
lease  is  alleged  in  the  complaint  to  have  been  "  until 
ruch  time  as  the  plaintiff  should  pay  him  said  sum." 
This  was  neither  "  an  agreement  that  by  its  terms  is  not 
to  be  performed  within  a  year  from  the  making  thereof  " 
(Dougherty  v.  Rosenberg,  62  Cal.  32),  nor  was  it  "an 
agreement  for  the  leasing  for  a  longer  period  than  one 
year.''  (Browne  on  Statute  of  Frauds,  sec.  32.)  Such  a 
lease,  therefore,  would  not  be  void.  The  defendant  testifies 
that  he  "  leased  the  premises  for  a  year,  during  which  the 
note  was  to  run,"  and  the  court  found  that  it  was  for  a  year. 
There  was  probably  a  variance,  but  under  the  circumstances 
we  do  not  think  it  misled  the  defendant  to  his  prejudice, 
and  therefore  it  was  not  material. 

As  part  of  the  agreement  of  lease,  it  was  stipulated  that 
the  rent  was  to  offset  the  interest  on  the  note.  The  de- 
fendant objected  to  oral  evidence  of  this,  as  contradictory 
of  the  provision  of  the  note  that  if  the  interest  was  not 
paid  when  due  it  was  to  be  compounded.  But  the  lease, 
although  made  at  the  time,  was  a  separate  and  supple- 
mentary matter,  and  provided  what  was  to  be  taken  as 
payment  of  the  interest,  and  hence  was  not  in  contradic- 
tion of  the  note. 

There  is  a  dispute  about  the  amount  of  the  rent.  The 
plaintiff  swears  that  it  was  to  offset  the  interest,  which 
would  make  it  thirty-three  dollars  per  month.  The  de- 
fendant swears  in  his  answer  that  it  was  fifteen  dollars 
per  month,  and  in  his  evidence  that  it  was  twenty  dol- 
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lars  a  month.  The  only  other  evidence  was  the  testimony 
of  experts  that  thirty-three  dollars  was  too  high  a  rent. 
The  finding  was  in  accordance  with  plaintiff's  evidence,  and 
under  the  well-settled  rule  as  to  conflict,  it  must  be  assumed 
here  that  such  was  the  agreement. 

The  defendant  entered  and  remained  in  possession  up 
to  the  commencement  of  the  action,  which  was  on  De- 
cember 18,  1884.  He  paid  the  taxes  and  insurance,  and 
made  a  good  many  repairs  and  improvements,  but  took 
no  steps  to  get  the  title,  either  by  foreclosure  or  other- 
wise. 

The  positions  of  the  defendant,  not  involved  in  the  fore- 
going, may  be  reduced  to  three. 

1.  It  is  contended  that  he  had  a  five  years'  adverse 
possession.  But  he  admits  that  he  accepted  a  lease,  and 
we  do  not  see  how  he  can  be  permitted  to  say  that  he 
did  not  enter  under  it.  Any  tenant  might  say  the  same 
thing.  Having  accepted  the  lease,  and  agreed  that  the 
rent  was  to  be  applied  to  keep  down  the  interest,  and 
then  entered,  his  possession  is  conclusively  presumed  to 
have  been  under  the  lease.  Being  a  tenant,  his  posses- 
sion could  not,  under  any  circumstances,  be  held  to  be 
adverse  until  the  expiration  of  five  years  from  the  last 
payment  of  rent.  (Code  Civ.  Proc.,  sec.  326.)  Under 
the  contract,  the  rent  was  paid  by  the  interest.  It  was 
the  duty  of  the  defendant  to  have  credited  such  pay- 
ments on  the  back  of  the  note.  It  must  be  presumed 
that  he  did  his  duty,  —  at  least,  he  cannot  gain  any  ad- 
vantage by  neglecting  it.  Therefore  it  must  be  held  that 
the  rent  was  credited  against  the  interest  as  long  as  de- 
fendant remained  in  possession  under  the  agreement. 
And  even  if  we  say  that  there  was  no  renewal  of  the  lease 
by  holding  over,  the  possession  could  not  commence  to 
be  adverse  until  five  years  from  the  expiration  of  the 
year,  which  would  at  most  give  the  defendant  an  adverse 
possession  of  only  three  years  and  seven  months. 

2.  It   is    urged    that    the    plaintiffs   claim    to    relief   is 
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barred  by  lapse  of  time.  The  argument  is,  that  the  right 
of  foreclosure  is  barred,  and  that  the  rights  of  redemption 
and  foreclosure,  being  reciprocal,  if  one  is  barred  the 
other  must  be.  Such  was  undoubtedly  the  rule  before 
the  code.  {Cunningham  v.  Hawkins,  24  Cal.  406;  S.  C, 
85  Am.  Dec.  602;  Arrington  v.  Liscom,  34  Cal.  369;  S.  C, 
94  Am.  Dec.  722;  Espinosa  v.  Gregory,  40  Cal.  58.)  But 
perhaps  it  may  be  doubted  whether  the  reason  of  the 
old  equity  rule  applies  under  a  system  where  no  title 
passes  to  the  mortgagee.  If  the  title  and  right  of  pos- 
session remain  in  the  mortgagor,  and  the  lien  of  the 
mortgage  is  extinguished  by  lapse  of  time  (Civ.  Code, 
sec.  2911),  what  is  it  that  the  mortgagee  has  which  can 
be  redeemed?  The  old  phraseology  has  come  down  to 
us,  and  found  a  place  in  the  statute.  But  it  is  manifest 
that  an  action  to  "  redeem "  under  these  circumstances 
is  in  effect  under  our  system  merely  an  action  to  remove  a 
cloud.  And  since  a  court  of  equity  may  require  justice  to 
be  done  as  a  condition  of  removing  the  cloud,  why  should 
there  be  any  period  of  limitation  for  such  an  action? 

Possibly  the  law-makers  had  this  in  view  when  they 
enacted  the  following  section  of  the  Code  of  Civil  Pro- 
cedure :  — 

"  Sec.  346.  An  act  to  redeem  a  mortgage  of  real  prop- 
erty, with  or  without  an  account  of  rents  and  profits, 
may  be  brought  by  the  mortgagor,  or  those  claiming 
under  him,  against  the  mortgagee  in  possession,  or  those 
claiming  under  him,  unless  he  or  they  have  continuously 
maintained  an  adverse  possession  of  the  mortgaged 
premises  for  five  years  after  breach  of  some  condition  of 
the  mortgage." 

Whatever  view  may  be  taken  of  this  section,  one  thing 
is  clear,  viz.,  that  if  the  mortgagee  be  in  possession,  the 
action  to  "  redeem  "  may  be  brought  at  any  time,  pro- 
vided there  shall  not  have  been  an  adverse  possession  of 
five  years. 

In  the  case  of  Taylor  v.  McLain,  60  Cal.  651,  the  above 
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section  was  not  cited  to  the  court,  and  it  escaped  atten- 
tion. But  whether  or  not  this  circumstance  takes  away 
the  authority  of  the  case,  the  record  shows  that  the 
mortgagee  was  not  in  possession  of  the  mortgaged  prem- 
ises in  that  case,  and  therefore  the  case  may  be  distin- 
guished. It  is  therefore  not  necessary  to  decide  whether 
section  346  changes  the  old  rule  where  the  mortgagee  is 
not  in  possession. 

3.  It  is  contended  that  the  defendant  should  have  been 
allowed  a  greater  sum  for  repairs  and  improvements.  He 
was  allowed  $158  for  taxes,  $202.50  for  insurance,  and 
$337.45  for  repairs,  making  $697.95  in  all  It  does  not 
clearly  appear  what  repairs  are  included  in  the  $337.45. 

The  defendant,  in  his  character  of  tenant,  was  not  en- 
titled to  any  sum  for  repairs,  for  the  reason  that  he  gave 
no  notice  of  his  intention  to  make  them.  (Civ.  Code, 
sec.  1942.)  If  in  his  character  of  mortgagee  he  was  en- 
titled to  do  anything  which  he  could  not  do  as  tenant, 
then  the  general  rule  would  apply,  viz.,  that  the  mortgagee 
may  make  such  repairs  as  are  reasonably  necessary  for 
the  preservation  of  the  property,  but  not  permanent 
improvements,  or  things  which  conduced  merely  to  his 
comfort  or  convenience.  (2  Story's  Eq.  Jur.,  sec.  1016  b;  3 
Pomeroy's  Eq.  Jur.,  sec.  1217;  Hidden  v.  Jordan,  28  Cal. 
309;  S.  C,  32  Cal.  401;  Murdoch  v.  Clark,  59  Cal.  695; 
Moore  v.  Cable,  1  Johns.  Ch.  384.)  The  cases  which  go  be- 
yond this  rest  upon  grounds  of  equitable  estoppel.  Apply- 
ing this  rule,  we  cannot  say  that  there  was  error  in  the 
action  of  the  court  below  with  reference  to  the  defendant's 
rights  as  mortgagee. 

Then,  was  there  any  ground  of  equitable  estoppel? 
The  finding  is,  that  "  none  of  said  improvements  were 
made  with  the  consent  or  acquiescence  of  the  plaintiff.'* 
The  evidence  shows  that  nothing  was  said  on  the  subject, 
but  that  the  plaintiff  in  passing  and  repassing  the  prop- 
erty must  have  seen  at  least  some  of  the  work  in  progress 
or   completed,    and   that   he   made   no   objection.     When 


Digitized  byVjOOQlC 


May,  1887.]      Tobelman  v,  Hildebrandt.  313 

asked  at  the  trial  why  he  had  kept  silent,  he  answered: 
"  Because  I  did  not  want  him  to  foreclose  till  I  was  ready 
to  take  it  up." 

It  is  essential,  however,  to  any  claim  of  this  character 
on  the  part  of  the  defendant  that  he  acted  in  ignorance 
of  his  real  position.  (Boggs  v.  Merced  Mining  Co,,  14 
Cal.  368;  Kelly  v.  Taylor,  23  Cal.  15;  Carpentier  v.  Thirs- 
ton,  24  Cal.  281 ;  Maine  Boys  T.  Co.  v.  Boston  T.  Co.,  37 
Cal.  50.)  The  defendant's  state  of  mind  is  shown  by  his 
own  statement  He  says :  "  I  went  on  and  made  certain 
improvements  on  the  place.  I  made  up  my  mind  that  the 
place  was  mine,  from  the  fact  that  the  place  was  n't  worth 
the  money,  even  if  Mr.  Raynor  agreed  to  redeem  it,  or  had 
the  money  to  redeem  it.  /  of  course  knew  he  could  redeem 
within  a  short  time  if  he  saw  Ht  to,  and  the  property  not 
being  worth  that,  I  was  satisfied  he  would  n't  do  it." 

The  other  points  do  not  require  special  mention. 

We  therefore  advise  that  the  judgment  and  order  be 
affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  9597.    Department  Two.— May  20,  1887.] 

MARGARET  TOBELMAN  et  al.,  Appellants,  v. 
HENRY  HILDEBRANDT  et  al..  Respondents. 

Estate  of  Decedent — Omission  of  Executor  to  Charge  Himself 
WITH  Individual  Debt — Final  Account — Settlement  Binding 
ON  Heirs. — Where  the  executor  of  the  last  will  c5  a  deceased  per- 
son fraudulently  omits  to  include  in  the  inventory  cT  the  estate, 
or  to  charge  himself  in  his  final  account  with,  an  indebtedness  due 
from  himself  to  the  decedent,  and  the  account  is  settled  by  the 
court  as  presented,  the  heirs  of  the  decedent,  having  knowledge  of 
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the  fraudulent  conduct  of  the  executor  prior  to  the  settlement  of 
the  account,  are  concluded  by  the  decree,  and  cannot  afterwards 
maintain  an  action  against  the  executor  to  recover  the  indebted- 
ness. 
Id.— Conclusiveness  of  Decbee  Settling  Account. — An  order  of  a 
probate  court  allowing  or  disallowing  a  final  account  is  a  final 
settlement  and  adjudication  of  the  matter  of  which  it  assumes  to 
aispose,  and  cannot  afterwards  be  collaterally  attacked  or  im- 
peached in  the  same  or  any  other  court  by  the  parties  thereto  or 
their  privies. 

Appeal  from  a  judgment  of  the  Superior  Court  of  th^ 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

/.  C  Bates,  for  Appellants. 

A,  H.  Loughboroughj  for  Respondent  Hildebrandt. 

Searls,  C.  —  This  is  an  action  to  recover  upon  a  prom- 
issory note,  alleged  to  have  been  made  by  defendant 
Hildebrandt  to  August  Tittel,  the  testator  of  plaintiffs. 
Judgment  of  nonsuit  was  rendered,  from  which,  and 
from  an  order  denying  a  new  trial,  plaintiffs  appeal.  The 
complaint  alleges  that  on  the  twentieth  day  of  August, 
1866,  August  Tittel,  in  consideration  of  thirteen  thousand 
dollars,  sold  and  conveyed  to  defendant  Hildebrandt  a  lot 
of  land  on  Sutter  Street,  San  Francisco;  that  defendant 
paid  in  cash  three  thousand  dollars,  and  made  his  promis- 
sory note  for  the  sum  of  ten  thousa.id  dollar^,  the  residue  of 
the  purchase  price  of  said  lot ;  that  H*l3  promissory  note  was, 
with  other  papers  of  Tittel,  placed  i.i  an  iron  safe,  to  which 
defendant  had  access,  and  that  defendant  was  the  confiden- 
tial agent  of  Tittel. 

August  Tittel  departed  this  life  February  1,  1868, 
leaving  a  last  will,  under  which  defendant  Hildebrandt  w^as 
appointed  executor. 

The  will  was  duly  admitted  to  probate,  and  adminis- 
tered upon  by  the  defendant  as  executor,  who  filed  an 
inventory,  and  ultimately  rendered  his  final  account, 
which  was  approved,  and  a  decree  made  distributing  the 
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estate.  The  note  in  question  was  not  included  in  the 
inventory,  and,  the  complaint  charges,  was  fraudulently  de- 
stroyed by  the  defendant,  and  omitted  from  the  inventory 
with  the  fraudulent  intent  of  cheating  plaintiffs,  who  are 
beneficiaries  under  the  will.  The  answer  denies  making  the 
note,  and  all  allegations  relating  thereto. 

At  the  trial  plaintiffs  sought  to  prove,  by  plaintiff 
Margaret  Tobelman,  conversation,  between  August  Tittel. 
deceased,  and  his  wife,  including  declarations  of  the 
former  in  his  own  favor,  touching  the  existence  of  the 
promissory  note  in  suit.  The  court  sustained  an  objec- 
tion to  the  testimony.  These  declarations  were  hearsay, 
and  clearly  incompetent. 

The  motion  for  a  nonsuit  was  based  upon  the  follow- 
ing ground :  — 

"  The  complaint,  containing  a  copy  of  decree  settling  a 
final  account,  is  final  and  conclusive  as  to  the  parties,  and 
cannot  be  disturbed  except  by  a  direct  proceeding." 

According  to  the  allegations  of  the  complaint,  defend- 
ant filed  his  final  account,  and  prayed  for  a  decree  of 
distribution  of  the  estate,  which  was  granted,  and  the 
decree,  a  copy  of  which  is  attached  to  the  complaint  and 
made  a  part  thereof,  was  duly  signed,  and  filed  January 
4, 1882. 

"  The  settlement  of  the  account  and  the  allowance 
thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate." 
(Code  Civ.  Proc.,  sec.  1637.)  Section  1908  of  the  same 
code  declares  that  the  judgment  or  order  of  a  court  hav- 
ing jurisdiction  as  to  the  administration  of  an  estate  is 
conclusive.  {Reynolds  v.  Brumagim,  54  Cal.  254;  Tilton 
V.  Tebbetts,  24  N.  H.  120 ;  Grady  v.  Porter,  53  Cal.  680 ; 
Estate  of  Stott,  52  Cal.  403.) 

The  plaintiffs  herein  appeared  in  the  Probate  Court, 
and  filed  objections  to  the  final  account  of  defendant  as 
executor.  They  do  not  aver  in  their  complaint  that  they 
were  ignorant  of  the  facts  constituting  the  alleged  fraud 
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on  the  part  of  the  defendant  at  the  time  the  executor's 
account  was  settled,  and  the  evidence  shows  that  they 
were  aware  of  such  facts  long  prior  thereto. 

The  decrees  and  orders  of  a  Probate  Court,  made  in 
the  exercise  of  jurisdiction  conferred  upon  it  by  law,  are 
as  final  and  conclusive  as  the  judgments,  decrees,  or  or- 
ders of  any  other  court. 

The  character  and  finality  of  res  adjudkata  attach  to 
the  decisions  of  Probate  Courts,  irrespective  of  the  na- 
ture of  the  issue  determined,  provided  the  court  had 
jurisdiction  to  determine  it.  (Freeman  on  Judgments, 
sec.  819  a.) 

It  follows  that  an  order  of  a  Probate  Court,  allowing 
or  disallowing  a  final  account,  is  a  final  settlement  and 
adjudication  of  the  matter  of  which  it  assumes  to  dis- 
pose, and  it  cannot  thereafter  be  collaterally  attacked  or 
impeached  in  the  same  or  any  other  court  by  the  parties 
thereto,  or  those  in  privity  with  them. 

The  decree  of  a  Probate  Court,  settling  the  account  of 
an  administrator,  may  be  attacked  for  fraud  or  mistake, 
like  other  judgments. 

It  was  said  in  GrMth  v.  Godey,  113  U.  S.  93 :  "  If  the 
property  be  omitted  by  mistake,  or  be  subsequently  discov- 
ered, a  court  of  equity  may  exercise  its  jurisdiction  in  the 
premises,  and  take  such  action  as  justice  to  the  heirs  of 
the  deceased,  or  to  the  creditors  of  the  estate,  may  require, 
even  if  the  Probate  Court  might,  in  such  case,  open  its  de- 
cree and  administer  upon  the  omitted  property.  And  a 
fraudulent  concealment  of  property,  or  a  fraudulent  disposi- 
tion of  it,  is  a  general  and  always  existing  ground  for  the 
interposition  of  equity.'' 

The  evidence,  as  before  stated,  shows  affirmatively 
that  plaintiffs  were  aware  of  the  facts  constituting  the 
alleged  fraud  long  prior  to  the  settlement  of  the  final 
account  of  the  administrator.  This  being  so,  and  there 
being  no  impediment  to  the  investigation  in  the  Probate 
Court,  plaintiffs  are  concluded  by  the  action  of  such 
court 
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For  this  reason,  and  for  the  further  reason  that  there 
was  no  sufficient  evidence  to  support  a  verdict  in  favor  of 
plaintiffs,  had  such  verdict  been  rendered,  the  judgment  and 
order  appealed  from  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  12035.    Department  Two.— May  20,  1887.] 

FRANCISCO  ESTUDILLO,  Respondent,  v.  JULIUS 
MEYERSTEIN  et  al..  Appellants. 

Insolvency — Fbaudulent  Dischabqe — Agreement  to  Pat  Certain 
Creditobs  in  Full. — Under  section  49  of  the  Insolvent  Act  of 
1880,  a  discharge  granted  to  an  insolvent  debtor  13  invalid  and 
will  be  set  aside,  if  the  insolvent,  pending  his  application  for  a 
discharge,  verbally  agrees  with  certain  of  his  creditors  to  pay 
them  their  claims  in  full  in  consideration  of  their  not  opposing 
his  application.  Such  an  agreement  is  a  "pecuniary  consideration 
or  obligation/'  within  the  meaning  of  that  section. 

Id. — Settinc  Aside  Discharge — Form  of  Proceeding. — Under  section 
53  of  the  Insolvent  Act,  a  discharge  fraudulently  granted  may  be 
set  aside  by  the  court  which  granted  it,  in  any  suitable  proceed- 
ing brought  for  that  purpose.  The  application  to  set  aside  need 
not  necessarily  be  made  by  motion  in  the  insolvency  proceedings. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Byron  Waters,  Henry  W.  Willis,  and  Naphtaly,  Freid- 
enrich  &  Ackerman,  for  Appellants. 

H.  C.  Rolfe,  and  Paris  &  Goodcell,  for  Respondent. 

Belcher,  C.  C. — This  is  an  action  to  set  aside  and 
annual  the  discharge  from  their  debts,  granted  to  the  de- 
fendants   in    certain    insolvency    proceedings    under    the 
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Insolvent  Act  of  1880.  It  is  alleged  in  the  complaint 
that  on  the  seventeenth  day  of  February,  1885,  the  de- 
fendants were  doing  business  as  partners,  and  the  plain- 
tiff had  a  claim  against  them,  which  was  provable  against 
their  estate  in  insolvency;  that  on  that  day  a  creditors' 
petition  was  filed  against  them,  upon  which  they  were, 
on  the  6th  of  March,  1885,  adjudged  insolvents;  that 
thereafter  they  applied  for  their  discharge,  and  on  the 
27th  of  August,  1885,  the  court  duly  made  an  order  dis- 
charging them  from  all  their  individual  and  partnership 
debts,  in  accordance  with  the  provisions  of  the  Insolvent 
Act.  It  is  then  alleged,  as  ground  for  setting  aside  and 
annulling  the  discharge,  that  while  the  proceedings  in 
insolvency  were  pending,  and  prior  to  the  granting  of 
the  discharge,  the  defendants,  and  each  of  them,  prom- 
ised and  agreed  to  and  with  two  of  their  creditors,  C. 
Jansen  and  E.  Sommer,  that,  if  they  would  not  oppose 
the  application  for  discharge,  then  the  defendants,  in 
consideration  thereof,  would,  after  the  granting  of  such 
discharge,  pay  to  the  said  creditors  the  full  amounts  re- 
spectively due  them;  that  these  promises  and  agree- 
ments were  made  with  the  intent  and  for  the  purpose  of 
influencing  the  action  of  Jansen  and  Sommer,  and  of  in- 
ducing them,  and  each  of  them,  not  to  oppose,  delay,  or 
obstruct  the  granting  of  a  discharge  to  the  defendants; 
that  Jansen  and  Sommer,  prior  and  up  to  the  time  of 
the  making  of  said  promise  and  agreement,  intended,  in 
good  faith  and  upon  what  they  deemed  good  and  suffi- 
cient grounds,  to  oppose  the  granting  of  a  discharge  to 
either  of  the  defendants,  and  that  they  would  have  op- 
posed it  but  for  the  said  promise  and  agreement;  that 
they  relied  upon  the  said  promise  and  agreement,  and 
were  thereby  influenced  and  induced  not  to  oppose  the 
discharge  of  defendants;  that  the  discharge  was  thus 
fraudulently  obtained;  and  that  plaintiff  had  no  notice  or 
information  of  the  facts  constituting  the  fraud  until  after 
the  discharge  was  granted. 
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The  defendants  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  overruled  the  demurrer,  and 
thereupon  defendants  answered  specifically,  denying  that 
they  made  any  promise  to  Jansen  or  Sommer,  or  influenced 
them  in  any  way,  or  to  any  extent,  not  to  oppose  their  dis- 
charge. Upon  the  trial  the  court  found  against  the  de- 
fendants, and  adjudged  that  their  discharge  be  set  aside 
and  annulled.  The  appeal  is  from  the  judgment  and  an 
order  denying  a  new  trial. 

1.  The  Insolvent  Act  provides  (section  49)  that  "no 
discharge  shall  be  granted,  or,  if  granted,  shall  be  valid, 
if  the  debtor,  ....  or  any  other  person  on  his  account 
or  in  his  behalf,  has  influenced  the  action  of  any  credi- 
tor at  any  stage  of  the  proceedings  by  any  pecuniary  con- 
sideration or  obligation."  It  further  provides  (section  53) 
"  that  any  creditor  of  said  debtor,  whose  debt  was  proved 
or  provable  against  the  estate  in  insolvency,  who  shall  see 
fit  to  contest  the  validity  of  such  discharge  on  the  ground 
that  it  was  fraudulently  obtained,  and  who  has  discovered 
the  facts  constituting  the  fraud  subsequent  to  the  dis- 
charge, may,  at  any  time  within  two  years  after  the  date 
thereof,  apply  to  the  court  which  granted  it,  to  set  aside 
and  annul  the  same." 

It  is  urged  for  the  appellants  that  the  promise  to  pay 
Jansen  and  Sommer  was  verbal,  and  against  the  policy  of 
the  bw  and  void,  and  therefore  it  did  not  constitute  a 
"  pecuniary  consideration  or  obligation  " ;  that  the  plain- 
tiff should  have  alleged  and  shown  that  something  besides 
a  mere  verbal  promise  was  actually  received  by  them. 
Whether  the  promise  was  verbal  or  in  writing  does  not 
appear  from  the  record;  but  in  whichever  way  made,  it 
was  equally  against  the  policy  of  the  insolvent  law,  and 
void.  The  rule  is,  that  even  a  promissory  note  or  bond 
given  by  an  insolvent,  or  any  one  in  his  behalf,  to  pre- 
vent opposition  to  his  discharge,  is  illegal  and  void,  and 
its  collection  cannot  be  enforced.     {Bell  v.  Leggett,  7  N.  Y. 
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176;  Rice  v.  Maxwell,  13  Smedes  &  M.  289;  S.  C,  53 
Am.  Dec.  85;  Tiixbury  v.  Miller,  19  Johns.  311.) 

A  pecuniary  obligation  is  an  obligation  to  pay  money, 
and,  in  the  absence  of  a  statute  requiring  it  to  be  in  writ- 
ing, may  be  verbal.  The  statute  controlling  this  case,  as 
has  been  seen,  does  not  require  that  the  obligation  be  in 
writing,  or  be  one  that  can  be  enforced  in  the  courts.  It 
provides  simply  that,  when  the  action  of  any  creditor  has 
been  influenced  at  any  stage  of  the  proceedings  by  any 
pecuniary  consideration  or  obligation,  the  discharge  shall 
not  be  valid;  and  any  other  creditor,  who  had  no  knowl- 
edge of  the  facts  constituting  the  fraud  when  the  dis- 
charge was  granted,  may,  at  any  time  within  two  years 
thereafter,  apply  to  have  it  set  aside  and  annulled.  In 
our  opinion,  the  complaint  stated  all  the  facts  required 
by  the  statute  to  render  the  defendants'  discharge  invalid, 
and  the  demurrer  was  therefore  properly  overruled 

2.  It  is  claimed  that  the  mode  of  proceeding  adopted 
by  the  plaintiff  to  have  the  discharge  set  aside  is  not  the 
proper  one;  that  the  remedy  should  have  been  sought 
by  motion  in  the  insolvency  proceeding,  and  not  by  an 
independent  action.  The  statute  says  that  any  creditor, 
having  a  provable  debt,  may  apply  to  the  court  which 
granted  the  discharge  to  set  aside  and  annul  the  same, 
but  does  not  say  how  the  application  shall  be  made.  In 
such  a  case,  any  suitable  mode  of  proceeding  may  be 
adopted  (Code  Civil  Proc.,  sec.  187),  and  we  fail  to  see 
why  the  mode  adopted  here  is  not  suitable  and  proper. 

3.  It  is  further  claimed  that  the  findings  are  not  justi- 
fied  by  the  evidence.  In  answer  to  this,  it  is  enough  to 
say  that  the  court  found  the  facts  to  be  as  they  are  set 
out  in  the  complaint,  and  there  was  testimony  tending 
to  support  all  of  its  averments.  A  new  trial  cannot  there- 
fore be  granted  upon  this  ground. 

It  follows  that  the  judgment  and  order  should  be  af- 
firmed. 

FooTE,  C,  concurred. 
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The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  9640.    Department  Two.— May  20,  1887.] 

T.  Z.  BLAKEMAN,  Appellant,  v.  PUGET  SOUND 
IRON  COMPANY,  Respondent. 

Execution  Salb — Defect  in  Title  of  Debtor — Pubchaseb  with  No- 
tice.— A  purchaser  at  an  execution  sale  of  shares  of  stock  in  a 
corporation,  having  notice  that  the  execution  debtor  is  not  the 
owner  thereof,  acquires  no  better  title  thereto  than  was  possessed 
by  the  latter. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

T.  Z.  Blakeman,  for  Appellant. 

John  C  Holly  for  Respondent 

FooTE,  C.  —  Blakeman  instituted  this  action  for  the  pur- 
pose of  compelling  the  corporation  defendant  to  transfer 
to  him  two  thousand  five  hundred  shares  of  its  capital 
stock,  of  which  he  claimed  to  have  become  the  owner 
by  reason  of  his  purchase  thereof  at  sheriff's  sale  under 
execution  against  one  C.  H.  Simpkins.  The  court  found 
that  the  latter  was  the  owner  of  five  shares  of  the  stock 
in  controversy,  and  gave  judgment  that  the  same  be 
transferred  to  the  plaintiff,  as  prayed  for  in  the  com- 
plaint. From  that  and  the  order  denying  him  a  new  trial 
he  has  appealed.  From  the  record  it  appears  that  the 
plaintiff  purchased  the  whole  of  the  stock  he  claims  at 
sheriff*s  sale,  under  execution,  as  the  property  of  C.  H. 
Simpkins,  and  paid  therefor  the  sum  of  three  dollars; 
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that  Simpkins  was  not  the  owner  of  the  stock  then  being 
offered  for  sale,  except  five  shares  thereof,  and  that  the 
plaintiff  had  full  notice  of  such  facts.  Blakeman  was, 
therefore,  a  purchaser  at  such  sale,  with  full  notice  of  the 
defects  in  Simpkin's  title  to  the  property  sold,  and  could 
riot  and  did  not  acquire  any  better  title  thereto  than  w^as 
possessed  by  Simpkins,  and  under  such  circumstances  can 
have  no  just  ground  of  complaint  against  the  judgment 
and  order  made  and  entered  by  the  court  below,  which 
should  be  affirmed. 

Belcher,  C.  C,  and  Searls,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  9674.     Department  One.— May  21,  1887.] 

THOMAS  FURLONG,  et  al.,  Respondents,  v.  HAN- 
NAH COONEY  et  al..  Appellants. 

Adverse  Possession — Title  Acquired  by — Offer  by  Adverse  Pos- 
sessor TO  Buy  Paper  Title. — ^After  the  title  to  certain  land  has 
been  acquired  by  adverse  possession,  an  offer  made  by  the  adverse 
possessor  to  the  holder  of  the  paper  title,  to  buy  whatever  rights 
he  has  in  the  land  for  the  purpose  of  avoiding  a  lawsuit,  is  not  an 
admission  that  the  title  of  the  latter  is  good,  nor  does  it  invali- 
date the  title  acquired  by  the  adverse  possession. 

Ejectment — Damages  to  Other  Lands  cannot  be  Begovered. — In  an 
action  to  recover  the  possession  of  certain  specific  real  property, 
with  damages  for  the  withholding  thereof,  the  plaintiff  is  not  en- 
titled to  recover  and  cannot  join  a  cause  of  action  for  damages 
done  to  other  land  belonging  to  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
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M.  Cooney,  for  Appellants. 

B,  McKinne,  and  Eugene  N,  Deuprey,  for  Respondents. 

Belcher,  C.  C.  —  The  controversy  in  this  case  is  about 
a  strip  of  land  sixty-eight  feet  nine  inches  long  and  from 
four  to  thirteen  inches  wide.  The  strip  is  a  part  of  fifty- 
vara  lot  No.  186,  which  is  situated  on  the  side  of  Tele- 
graph Hill,  in  the  city  of  San  Francisco,  and  is  bounded 
on  the  north  by  Union  Street,  and  on  the  west  by  Mont- 
gomery Street.  The  plaintiffs  claim  title  to  the  strip  un- 
der an  alcalde  grant  of  the  lot,  and  through  sundry  mesne 
conveyances  from  the  grantee,  and  the  defendants  claim 
title  to  it  under  the  statute  of  limitations.  The  case  was 
tried  before  a  jury,  and  the  plaintiffs  recovered  a 
verdict,  on  which  judgment  was  entered  for  the  pos- 
session of  the  strip  in  question,  and  damages  in  the  sum 
of  three  hundred  dollars  for  the  withholding  thereof. 
The  defendants  moved  for  a  new  trial,  and  now  prosecute 
this  appeal  from  the  judgment  and  an  order  denying  their 
motion. 

The  material  facts  of  the  case,  as  disclosed  by  the  evi- 
dence, are  as  follows :  — 

In  1850,  John  J.  Cooney,  the  husband  of  the  defend- 
ant Hannah  Cooney,  became  the  owner  of  a  part  of  lot 
186,  bounded  on  the  north  by  Union  Street,  and  extend- 
ing back  southerly  sixty-eight  and  three  fourths  feet,  and 
having  its  western  line  parallel  with  Montgomery  Street, 
and  distant  therefrom  sixty-eight  and  three  fourths  feet. 
In  1851,  Cooney  had  his  lot  surveyed  out,  and  then  built 
a  two-story  house  thereon.  The  house  faced  on  Union 
Street,  and  from  its  southwest  corner  he  built  a  fence 
back  to  his  rear  line,  and  then  around,  so  that  with  the 
house  the  lot  was  wholly  inclosed.  Subsequently  he  built 
a  one-story  dining-room  and  kitchen  at  the  end  of 
his  house,  leaving  then  about  fifteen  feet  of  the  rear  por- 
tion of  his  lot  uncovered  by   buildings.      The  west  line 
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of  the  dining-room  and  kitchen  was  four  inches  farther 
west  than  the  corresponding  line  of  the  main  house,  and 
the  roof  extended  out  five  inches  farther.  From  the  time 
of  its  construction  until  his  death,  in  1879,  Cooney  re- 
sided with  his  family  continuously  in  this  house,  and  since 
his  death  his  widow  has  resided  in  it.  During  all  the 
time  of  his  residence  there  Cooney  claimed  to  own  all 
the  land  covered  by  his  buildings  and  improvements,  and, 
so  far  as  appears,  his  ownership  was  never  questioned 
or  disputed  until  1876,  when  the  plaintiffs  became  the 
owners  of  the  lot  lying  west  and  adjacent  to  his  prop- 
erty. 

A  few  years  after  Cooney  erected  his  house,  one  O'Con- 
nor built  a  two-story  house  on  the  lot  now  owned  by  the 
plaintiffs,  placing  it  back  from  Union  Street,  so  that  the 
front  line  of  it  was  only  a  few  inches  north  of  the  rear 
line  of  Cooney's  main  building.  Prior  to  1876  that  lot 
was  owned  and  occupied  by  several  different  parties,  one 
of  whom,  E.  B.  Mastick,  was  called  as  a  witness  for  the 
plaintiffs,  and  he  was  the  only  one  of  them  called  by 
either  side.  He  testified  that  he  knew  the  lot  from  1853 
to  1864,  and  that  he  bought  it  and  was  in  the  use  of  it 
for  five  or  six  years,  and  built  a  barn  there.  "  I  never 
had  the  place  surveyed.  I  supposed  that  the  Cooney  houses 
were  east  of  my  easterly  line,  —  the  easterly  line  of  this 
land  in  controversy.  No  question  arose  about  it  when 
I  lived  there.  When  I  bought  the  lot,  Mr.  Cooney's 
buildings  were  standing  on  the  west  line  of  his  lot,  where 
they  stood  during  all  the  years  I  was  there.  We  never 
had  any  dispute  about  our  lines  of  land.  They  were 
good  neighbors.  Mr.  Cooney's  house  was,  I  think,  a  two- 
story  in  front  and  one-story  in  rear,  and  a  high  board 
fence  extended  from  his  kitchen  to  the  rear  of  the  lot 
south.  It  was  all  inclosed.  It  was  in  that  way  all  the 
time  I  was  there."  And  on  cross-examination  he  said: 
"  When  I  bought  my  lot  I  saw  the  Cooney  buildings 
and    fence    there.      Mr.    Cooney    occupied    these    prem- 
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ises  and  buildings  with  his  family  from  1853  to  1864. 
To  my  own  knowledge,  he  was  in  actual  possession  of 
the  ground  all  that  time.  I  never  disturbed  him,  nor  did 
he  disturb  me.  The  house  now  called  Furlong  House 
formed  the  inclosure  on  the  east,  and  the  Cooney  fence 
was  to  the  rear.  Question.  Did  you  during  all  that 
period,  from  1853  to  1864,  acquiesce  in  the  possession 
by  John  J.  Cooney  of  all  this  land  inclosed  and  built  upon 
by  him?  Answer,  Yes,  sir;  I  never  knew  of  their  be- 
ing beyond  the  line." 

The  defendant  Hannah  Cooney  was  called  as  a  witness 
for  defendants,  and  testified,  among  other  things,  that 
she  began  to  live  on  the  lot  in  1850,  and  had  resided 
there  ever  since.  "  My  husband  and  family  occupied  the 
land  and  premises,  upon  which  our  buildings  and  fences 
now  stand,  since  1850  to  the  time  of  his  death,  continu- 
ously, without  any  interruption  by  anybody  until  Mr.  Fur- 
long interfered  with  us He  did  not  hold  this  strip 

of  land  under  anybody.  He  claimed  it  in  his  own  right. 
He  occupied   it  as  his  home  and  for  his  family  during 

all  those  years,  and  he  held  it  as  his  own Mr. 

O'Connor  built  this  Furlong  House  where  it  stands.  The 
eaves  of  my  kitchen  and  the  main  house  were  just  the  same 

when  he  built  his  house  as  they  are  now We  did 

not  know  we  were  off  our  line,  and  did  not  know  until 

after  survey  made  in  June,  1876 I  believe  my 

husband  had  a  survey  made  in  early  times,  —  I  think  it 
was  in  1851,  —  and  according  to  the  survey,  we  built  our 
house  there.  I  recollect  his  making  a  survey.  We  lived 
on  this  property  before  we  put  up  our  building.  We  had 
a  tent  there  before  that." 

Another  witness  was  called  for  defendants,  who  had 
owned  and  lived  upon  the  lot  adjoining  on  the  south  the 
Cooney  and  Furlong  lots  for  about  thirty  years.  He  tes- 
tified that  he  had  known  these  lots  since  1851,  and  as  to 
the  times  when  and  the  persons  by  whom  the  improve- 
ments thereon  were  erected  and  occupied,  and  then  said^ 
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"  I  never  heard  any  of  the  former  owners  of  the  Furlong 
lot  dispute  Mr.  Cooney's  right  to  occupy  this  land  upon 
which  his  buildings  stood.  I  never  heard  any  one  dis- 
pute Mr.  Cooney's  right  to  occupy  the  land  in  dispute, 
and  upon  which  his  buildings  have  stood  since  1851. 
Hudson  occupied  the  adjoining  lot  at  one  time  as  owner. 
He  never  disputed  Cooney's  right  to  it.  His  right  to  it 
was  never  questioned  by  the  owners  before  Furlong.  I 
never  heard  any  controversy  between  them,  —  Cooney  and 
Furlong's  predecessors,  —  as  to  this  boundary  line.  There 
never  was  any  claim  made,  to  my  knowledge,  by  any  owner 
before  Furlong,  for  anything  east  of  the  Furlong  House; 
they  never  claimed  east  of  that.  Mr.  Cooney  always,  since 
1851  to  the  time  of  his  death,  claimed  all  the  land,  upon 
which  his  buildings  stand,  to  be  his  property."  And  on 
cross-examination  he  said :  "  I  did  hear  Mr.  Cooney  speak 
of  this  property;  of  course  I  did.  He  said  he  owned  it. 
He  claimed  it  all,  because  he  had  a  survey  made  in  1850 
or  1851.  When  he  built  his  house  he  told  me  so.  When 
I  bought  my  lot  he  told  me  that  the  lot  was  his  lot.  I 
never  heard  him  say  anything  about  thirteen  inches  of  land 
on  Furlong  lot.  He  did  not  know  that  he  was  on  the  Fur- 
long lot." 

In  June,  1876,  after  the  plaintiffs  purchased  their  lot, 
they  had  it  surveyed,  and  then  for  the  first  time  dis- 
covered that  Cooney's  main  building  extended  over  their 
line  four  inches,  his  dining-room  and  kitchen  eight  inches, 
the  roof  reaching  out  five  inches  still  farther,  and 
that  the  fence  in  the  rear  was  over  the  line  four 
inches.  Thomas  Furlong,  one  of  the  plaintiffs,  testified 
that  after  making  this  discovery  he  at  once  notified 
Cooney  of  it,  and  that,  after  looking  at  the  surveyor's 
lines  and  conversing  upon  the  subject  for  about  an  nour, 
Cooney  said  he  "  did  not  want  any  man's  land,  and  that 
he  would  fix  it,  and  would  pay  whatever  the  land  was 

worth,  —  the  value  he  would  leave  to  arbitration 

He  told  me  in  June,  1876,  if  he  had  any  land  belonging 
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to  anybody  he  would  leave  it  to  arbitration;  he  would 
rather  compromise  than  have  any  trouble/'  And  in  July, 
1879,  "  he  made  the  proposition  to  me  to  purchase  the 
strip  of  land  upon  which  his  buildings  encroached. 
....   He  said  he  did  not  desire  to  go  to  law;  that  he 

wanted  to  settle  matters He  then  told  me  he  had 

so  much  trouble  about  the  land  that  he  would  rather  fix 
it  in  some  way.  He  said  his  buildings  were  upon  it, 
and  he  supposed  he  was  on  his  own  land."  The  witness 
further  testified  that  the  first  intimation  Cooney  ever  gave 
him  that  he  claimed  any  adverse  interest  in  this  strip 
of  land  was  in  February,  1877,  and  from  that  time 
until  July,  1879,  he  was  not  on  friendly  terms  with  Cooney. 
Mrs.  Furlong  testified  that  she  heard  the  conversation 
in  July,  1879,  and  that  her  "husband  then  told  him 
that  he  was  on  a  part  of  our  land,  and  he  [Mr.  Cooney] 
seemed  surprised.  He  said  he  was  willing  to  leave 
it  to  arbitration;  but  nothing  was  ever  done  about 
if' 

1.  The  action  was  commenced  in  April,  1881,  and  the 
first  question  is,  Did  John  J.  Cooney  acquire  title 
to  the  demanded  premises  by  adverse  possession,  under 
the  operation  of  the  statute  of  limitations?  It  is,  of 
course,  settled  law  that,  to  constitute  an  adverse  posses- 
sion of  land  so  as  to  set  and  keep  the  statute  of  limitations 
in  motion,  the  occupation  of  the  one  claiming  to  hold 
adversely  must  be  open,  visible,  notorious,  and  exclusive, 
and  must  be  retained  under  a  claim  of  right  to  hold 
against  the  owner,  and  the  owner  must  have  knowledge, 
or  the  means  of  knowledge,  of  such  occupation  and  claim 
or  right.  {Thompson  v.  Pioche,  44  Cal.  508;  Thomp- 
son V.  Felion,  54  Cal.  547.)  Here  the  testimony  shows, 
without  conflict,  that  Cooney's  occupation  of  the  strip  of 
land  in  controversy  met  all  these  requirements.  For 
twenty-five  years  his  occupation  of  it  was  open,  visible, 
notorious,  and  exclusive.  He  claimed  it,  too,  as  his  own 
during  all  that  time,   and  the  true  owners  had   knowl- 
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edge,  or  the  means  of  knowledge,  of  his  occupation  and 
claim. 

But  it  is  urged  on  behalf  of  respondents  that  Cooney's 
statements  made  to  Furlong  in  June,  1876,  and  July,  1879, 
were,  in  effect,  admissions  that  plaintiff's  title  was  good, 
and  that  he  had  not  so  claimed  and  occupied  the  prop- 
erty as  to  give  him  any  right  or  title  thereto  under  the 
statute.  We  do  not  think  the  statements  referred  to  can 
have  the  effect  claimed  for  them.  They  only  show  that 
he  did  not  want  any  trouble  or  suit  about  the  matter,  and 
was  willing  to  buy  his  peace.  By  his  adverse  occupancy 
he  had  already  become  invested  with  a  perfect  title,  which 
could  only  be  divested  by  a  conveyance  or  an  adverse 
occupancy  against  him  for  five  years;  and  by  offering 
to  buy  out  the  plaintiffs'  claim  of  title,  he  did  not  thereby 
make  good  their  title,  or  in  any  way  render  invalid  his  own 
title.  (Arrington  v.  Liscom,  34  Cal.  365;  S.  C,  94  Am. 
Dec.  722;  Cannon  v.  Stocknwn,  36  Cal.  535;  S.  C,  95  Am. 
Dec.  205.) 

In  both  these  cases,  it  was  held  that  an  adverse  posses- 
sion of  land  for  the  period  prescribed  by  the  statute  of 
limitations  not  only  bars  the  remedy,  but  practically  ex- 
tinguishes the  right  of  the  party  having  the  true  paper 
title,  and  vests  a  perfect  title  in  the  adverse  holder.  And 
in  the  last  case  an  instruction  in  the  following  words  was 
asked  by  the  defendant,  and  refused :  "  A  party  in  posses- 
sion of  premises,  claiming  to  own  the  same,  may  buy  his 
peace  by  purchasing  any  outstanding  title  or  claim  of  title 
without  admitting  such  title  or  claim  of  title  to  be 
valid."  Of  this  the  court  said :  "  We  have  no  doubt  that 
the  instruction  refused  correctly  states  the  law  on  the 
point.  A  party  may  very  well  deny  the  validity  of  an 
adverse  claim  or  title,  and  yet  chose  to  buy  his  peace  at 
a  small  price  rather  than  be  at  great  expense  and  annoy- 
ance in  litigating  it.  And  such  is,  doubtless,  often  the 
wiser  course.  It  is  notorious  that,  in  the  confusion  of 
titles  to  land  in  this  state,  it  is  a  matter  of  every-day  ex- 
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perience  to  buy  up,  not  one  only,  but  many  adverse  claims, 
even  where  the  party  buying  believes  he  has,  and  actu- 
ally has,  the  better  title.  To  adopt  any  other  principle 
than  that  embraced  in  the  instruction  refused  would,  in 
this  state,  be  to  deprive  a  very  large  portion  of  the  holders 
of  real  estate,  if  not  all  of  them,  who  stand  in  need  of  it, 
of  all  benefit  of  the  statute  of  limitations.  A  party  is 
not  bound  to  admit,  and  does  not  necessarily  admit,  title 
in  another,  because  he  prefers  to  get  rid  of  that  other's 
claim  by  purchasing  it.  He  had  a  right  to  quiet  his  pos- 
session, and  protect  himself  from  litigation,  in  any  lawful 
mode  that  appears  to  him  most  advantageous  or  desir- 
able." 

2.  The  only  other  question  which  need  be  considered 
relates  to  the  damages  awarded  the  plaintiffs.  In  their 
complaint,  the  plaintiffs  alleged  that  the  value  of  the 
rents  and  profits  of  the  property  sued  for  was  one  dollar 
per  month,  and  for  this  they  prayed  judgment  in  the 
sum  of  forty-nine  dollars.  They  also  alleged  that  they 
had  been  damaged  by  the  withholding  of  the  property  in 
the  sum  of  five  thousand  dollars,  and  for  this  they  prayed 
judgment.  The  answer  denied  that  the  value  of  the  rents 
and  profits  was  any  sum  greater  that  twenty  cents  per 
month,  and  denied  that  the  plaintiffs  had  been  damaged 
by  the  withholding  of  the  property  in  the  sum  of  five 
thousand  dollars,  or  in  any  sum  whatever.  No  proof  was 
offered  as  to  the  value  of  the  rents  and  profits,  but  it  was 
attempted  to  be  shown  that  the  plaintiffs'  house  on  their 
adjacent  land  had  been  damaged  very  considerably  by 
the  obstruction  by  defendants  of  its  lights,  etc.  Under 
our  code  the  plaintiff  may  unite  in  the  same  complaint 
a  claim  to  recover  specific  real  property  with  damages 
for  the  withholding  thereof,  or  for  waste  committed  thereon, 
and  the  rents  and  profits  of  the  same.  (Code  Civ.  Proc. 
sec.  427. )  The  measure  of  damages  caused  by  the  wrong- 
ful occupation  of  real  property  in  a  case  like  this  is 
deemed  to  be  the  value  of  the  use  of  the  property  for  the 
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time  of  such  occupation,  not  exceeding  five  years  next 
preceding  the  commencement  of  the  action,  and  the  costs, 
if  any,  of  recovering  the  possession.  Interest  may  also  be 
allowed  when  necessary  to  a  complete  indemnity.  (Civ. 
Code,  sees.  3287,  ^ZZ^\Haggin  v.  Clark,  51  Cal.  112;  Van- 
deruoort  v.  Gould,  36  N.  Y.  646.) 

But  a  claim  for  damages  done  by  the  defendants  to 
other  lands  or  property  of  the  plaintiffs  cannot  be  joined 
in  an  action  like  this.  If  such  damages  have  been  sus- 
tained, they  must  be  sued  for  separately.  Here  the  dam- 
ages given  the  plaintiffs  were  clearly  in  excess  of  the 
value  of  the  use  of  the  demanded  premises  for  five  years 
before  the  action  was  brought,  with  interest  thereon;  and 
besides,  they  were  admittedly  for  injuries  done  to  other 
property. 

It  follows,  in  our  opinion,  that  the  judgment  and  or- 
der should  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Searls,  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 


[No.  9465.    Department  Two.— May  21,  1887.] 

A.  T.  NOBLE,  Respondent,  v.  THOMAS  DESMOND 
ET  AL.,  Appellants. 

Sheriff — Release  of  Attached  Property — Negliqence. — The  plain- 
tiff brought  an  action  against  once  Bruce,  in  which  an  attachment 
was  regularly  issued  and  placed  in  the  hands  of  the  defendant  as 
sheriff,  who  levied  it  upon  certain  cattle  as  the  property  of  Bruce. 
One  Goss,  claiming  to  own  the  cattle,  commenced  an  action  of 
claim  and  delivery  therefor  against  the  defendant,  and  upon  exe- 
cuting the  undertaking  required  by  the  statute,  the  coroner  took 
possession  thereof  and  delivered  them  to  him.  The  defendant  did 
not  execute  the  counter-undertaking  as  required  by  section  514  of 
the  Code  of  Civil  Procedure,  nor  did  he  except  to  the  sufficiency 
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of  the  sureties  on  the  undertaking  given  by  Goss,  or  notify  the 
plaintiff  of  the  action  or  of  the  giving  of  the  undertaking.  Soon 
after  receiving  the  possession,  Goss  sold  the  cattle  and  left  the 
st-ate.  In  the  action  brought  by  Goss,  judgment  was  rendered  in 
favor  of  the  defendant.  The  plaintiff  herein  recovered  judgment 
against  Bruce,  on  which  he  has  been  unable  to  realize  anything. 
The  judgment  against  Goss  has  not  been  enforced,  nor  any  portion 
of  it  paid.  At  the  time  of  the  execution  of  the  undertaking  by 
Goss,  he  and  the  sureties  thereon  were  and  since  have  continued 
to  be  insolvent.  Held^  that  the  defendant  was  guilty  of  neglig<»n^e 
in  accepting  the  imdertaking  given  by  Goss  without  compelling  the 
sureties  to  justify. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clittis  Barbour,  for  Appellants. 

Stetson  &  Houghton,  and  IVhdttinwre  &  McKee,  for  Re- 
spondent. 

Thornton,  J.  —  In  an  action  brought  by  plaintiff 
against  one  Bruce,  an  attachment  was  regularly  sued  out 
and  placed  in  the  hands  of  the  defendant  as  sheriff  of  the 
city  and  county  of  San  Francisco,  who  levied  it  upon  a 
lot  of  cattle  as  the  property  of  Bruce,  and  took  them  into 
his  possession.  One  Goss  claimed  the  property,  and 
sued  the  defendant  in  an  action  of  claim  and  delivery, 
usually  with  us  styled  replevin  to  recover  the  cattle 
seized  under  the  writ.  Goss  made  affidavit,  and  executed 
the  usual  undertaking  with  sureties,  as  required  by  the 
statute  (Code  Civ.  Proc,  sees.  510-519),  and  upon  the 
receipt  of  the  affidavit,  undertaking,  and  requisite  notice, 
the  coroner  took  the  cattle  from  the  possession  of  the  de- 
fendant. The  latter  did  not  execute  the  counter-under- 
taking, as  required  by  section  514  of  the  Code  of  Civil 
Procedure,  nor  did  he  give  notice  that  he  excepted  to  the 
sufficiency  of  the  sureties  (see  Code  Civ.  Proc,  sec.  513,) 
and  the  coroner  delivered  the  cattle  to  Goss.  It  appears 
that    Goss,    not    long    after    receiving    possession    of    the 
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property,  sold  it,  and  left  the  state.  The  action  brought 
by  Goss  was  tried,  and  the  usual  judgment  in  replevin 
passed  for  the  defendant.  The  plaintiff  herein  recovered 
judgment  against  Bruce,  on  which  he  has  been  unable 
to  make  anything.  Bruce  had  no  other  property  at  the 
time  the  attachment  was  sued  out,  except  the  cattle  above 
mentioned.  The  judgment  against  Goss  has  not  been  en- 
forced, nor  any  part  of  it  paid  or  satisfied. 

It  is  claimed  that  Goss,  and  the  sureties  on  the  undertak- 
ing given  by  him,  were  insolvent  when  it  was  executed, 
and  still  continue  insolvent;  that  the  sheriff  (Desmond) 
failed  to  except  to  the  sufficiency  of  the  sureties  on  the 
undertaking;  that  the  sheriff  did  not  reclaim,  or  attempt 
to  reclaim,  the  property  levied  on,  and  did  not  notify  either 
plaintiff  or  his  attorneys  of  the  commencement  of  the  ac- 
tion against  him  by  Goss,  or  that  any  undertaking  had  been 
given  by  Goss. 

The  evidence  tends  to  show  that  the  sureties  were  in- 
sufficient at  the  time  they  executed  the  undertaking,  and 
the  jury  must  have  found  such  to  be  the  fact  in  render- 
ing a  verdict  for  plaintiff.  On  the  evidence  appearing 
in  the  statement,  we  cannot  say  that  it  was  insufficient  to 
sustain  the  verdict.  It  was  for  the  jury  to  say  what  weight 
the  evidence  was  entitled  to;  and  as  it  tended  to  show 
that  the  sureties  were  insolvent  at  the  time  men- 
tioned, we  cannot  interfere  with  the  judgment  or  order 
in  this  case  on  that  ground.  That  the  sheriff  did  not 
except  to  the  sureties,  or  give  a  counter-bond,  is  not  dis- 
puted. And  we  are  of  opinion  that  the  plaintiff  knew 
nothing  of  the  action  brought  by  Goss,  or  of  his  having 
executed  the  undertaking  above  mentioned,  until  after 
the  property  had  been  delivered  to  Goss,  when  it  was  too 
late  to  except  to  the  sureties,  or  execute  a  counter-under- 
taking. 

It  is  argued  that  the  defendant  did  nothing  and  omit- 
ted nothing  in  his  capacity  as  sheriff  for  which  he  is 
responsible.     In   our   opinion,    the   evidence   shows   negli- 
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gence  in  the  sheriflF  for  which  he  is  clearly  responsible. 
When  the  sheriflF  seized  the  cattle  under  the  writ  of  at- 
tachment, he  was  bound  to  hold  them  to  satisfy  any  judg- 
ment which  might  be  recovered  in  the  action  of  Noble 
against  Bruce.  The  measure  of  his  obligation  in  regard 
to  the  property  seized  is  that  of  a  person  of  ordinary  dis- 
cretion and  judgment  in  respect  to  his  own  property;  that 
is,  he  is  bound  to  use  such  care  and  diligence  as  a  person 
of  ordinary  prudence  might  reasonably  be  expected  to 
use  in  regard  to  his  own  property.  {Jones  v.  McGuirk,  51 
111.  382.  See  the  cases  cited  in  Shearman  and  Redfield  on 
Negligence,  sec.  630,  and  notes.) 

The  undertaking  given  in  this  case  is  intended  by  the 
law  as  standing  in  place  of  the  property  taken  under  it, 
—  as  the  equivalent  of  it.  (See  Swezey  v.  Lott,  21  N.  Y. 
483;  S.  C,  78  Am.  Dec,  160.)  It  is  conditioned  for  the 
return  of  the  property  taken  to  the  defendant  if  return 
thereof  be  adjudged,  and  for  the  payment  to  the  defend- 
ant of  such  sum  as  may  from  any  cause  be  recovered  in 
the  action  against  plaintiflf.  The  sheriflF  is  holding  the 
property  for  another,  and  is  acting  for  another.  He  is  to 
be  regarded  as  an  agent,  and  a  paid  agent  of  the  plaintiflF, 
for  whom  he  was  acting.  He  is  bound,  in  regard  to  the 
undertaking  given  to  him  as  the  equivalent  of  the  property, 
to  see  that  it  is  valuable,  —  to  act  as  an  agent  or  a 
bailee  for  hire  might  reasonably  be  expected  to  act  under 
the  circumstances.  Such  agent  or  bailee  would  be  ex- 
pected to  use  every  means  to  have  his  principal  or  bailor 
protected.  It  would  be  reasonable  to  expect  him  to  in- 
quire into  the  suflficiency  of  the  sureties,  and  to  use  every 
reasonable  mode  of  ascertaining  whether  they  were  or  not 
solvent.  If  the  plaintiflF,  in  the  action  in  which  he  had 
seized  the  property,  or  his  attorney,  could  be  seen  or  com- 
municated with,  an  agent  of  ordinary  prudence  would 
inform  them,  or  one  of  them,  that  they  might  aid  in 
ascertaining  the  condition  of  the  sureties  in  point  of  re- 
sponsibility. 
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In  this  case  we  are  of  opinion  that  the  sheriff  was 
clearly  negligent  in  accepting  the  undertaking  in  ques- 
tion without  taking  the  steps  to  find  out  whether  the  sureties 
were  sufficient.  At  any  rate,  he  should  have  compelled 
them  to  justify,  which  he  totally  neglected  to  do.  It  does 
not  appear  that  he  made  any  inquiry  as  to  the  pecuniary 
condition  of  the  sureties,  and  we  are  convinced  that  if  the 
sureties  had  been  held  to  justify,  that  they  would  have 
been  rejected  as  insufficient.  The  sheriff  did  not  come 
up  to  the  obligation  of  care  and  diligence  required  by  law. 
He  was  therefore  guilty  of  negligence  in  the  discharge  of 
the  duties  required  of  him  by  law,  for  which  he  and  his 
sureties  are  responsible. 

We  find  no  error  in  the  record,  and  the  judgment  and 
order  are  affirmed. 

We  think  it  proper  to  say  that,  feeling  some  doubt  on 
the  point  whether  the  appeal  should  be  dismissed  on 
account  of  the  language  of  the  stipulation  in  regard  to 
the  transcript,  we  do  not  pass  on  the  motion;  and,  as  we 
conclude  to  affirm  the  judgment  and  order,  it  is  unneces- 
sary to  pass  on  it.     Ordered  as  above. 

McFarland,  J.,  Sharpstein,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  12081.     Department  One.— May  24,  1887.] 

E.   H.  GALE,  Appellant,  v,  I.  L.   McDANIEL,  Re- 
spondent. 

Statute  op  Limitations — Maliciously  Burning  Buildino — ^Action 
FOR  WHEN  Barred. — An  action  for  maliciously  burning  a  building, 
and  the  personal  property  contained  therein,  whether  considered  as 
an  action  for  a  trespass  upon  real  property,  or  for  injurinff  per- 
sonal property,  is  barred  by  the  statute  of  limitations  after  the  ex- 
piration of  three  years  from  the  time  of  the  injury. 

Id. — Statute  Commences  to  Run  from  Time  of  Injury. — The  statute 
of  limitations  commences  to  run  against  such  an  action  from  the 
time  of  the  injury,  and  not  from  the  time  the  plaintiff  discovered 
the  person  who  did  it. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Butte  County. 

The  facts  are  stated  in  the  opinion- 
Gray  &  Sexton,  for  Appellant. 
Hundley  &  Gale,  for  Respondent. 

Hayne,  C.  —  The  action  is  for  maliciously  destroying 
by  fire  a  stable  and  saloon,  and  the  personal  property  con- 
tained therein.  More  than  three  years  elapsed  before  the 
commencement  of  the  action.  Whether  it  be  considered 
as  an  pction  for  trespass  upon  real  property,  or  for  injur- 
ing personal  property,  it  is  barred  by  limitation.  (Code 
Civ.  Proc,  sec.  338.)  The  fact  that  plaintiff  only  re- 
cently discovered  who  did  the  wrong  makes  no  difference. 
The  demurrer  was  properly  sustained,  and  the  judgment 
should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  9767.    Department  One.— May  24,  1887.] 

In  the  Matter  of  the  Estate  of  WILLIAM  H. 
MOORE,  Deceased.  WILLIAM  H.  MOORE,  Appel- 
lant, V.  THOMAS  W.  MOORE,  Administrator, 
Respondent. 

Estate  of  Decedent — Settlement  of  Account — Tbial  by  Jury — 
Contest — Instructions. — A  trial  by  jury  of  the  issues  raised  by 
a  contest  to  the  account  of  an  administrator  of  the  estate  of  a 
deceased  person  is  not  a  matter  of  right,  and  their  verdict  thereon 
is  merely  advisory  to  the  court;  consequently,  an  irregularity  in 
the  formation  of  the  jury,  or  an  error  in  the  instructions,  is  im- 
material. 

Id.— Expenditures  for  Support  of  Minors — Evidence  to  Rebut  Ne- 
cessity OF. — On  the  trial  of  an  objection  to  certain  items  in  the 
account   wherein   the   administrator   seeks   credit   for   expenditures 
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made  by  him  for  the  care  and  support  of  the  minor  children  of 
the  deceased,  for  the  alleged  reason  that  their  mother,  in  whose 
favor  a  ftimily  allowance  had  been  made,  had  voluntarily  left  the 
family  residence,  and  abandoned  the  children  and  refused  to  con- 
tribute to  their  support,  evidence  of  the  mother  tending  to  show 
the  contrary,  and  that  she  had  been  forcibly  ejected  from  the  fam- 
ily residence  by  the  administrator,  is  admissible. 

Id. — Attorney's  Fees — Traveling  Expenses. — An  administrator  is  en- 
titled to  credit  for  payments  made  for  the  services  and  traveling 
expenses  of  his  attorney,  not  exceeding  a  reasonable  compensation 
for  the  labor  actually  performed,  when  the  same  were  necessary 
to  enable  him  to  properly  j-^rform  the  duties  of  his  trust. 

Id. — ^Unauthorized  Expenditures — Unnecessary  Services  of  Attor- 
ney AND  Book-keeper — Purchase  of  Land— Erection  of  Build- 
ing.— An  administrator  is  not  entitled  to  be  allowed  for  payments 
made  to  an  attorney  or  book-keeper  for  services  which  he  should 
have  performed  himself,  and  for  doing  which  he  receives  a  com- 
mission; nor  for  services  made  necessary  in  consequence  of  neg- 
lect of  duty  or  unnecessary  and  unreasonable  delay  in  closing  the 
administration;  nor  for  moneys  expended  in  the  purchase  of  land 
and  the  erection  thereon  of  a  building  adjoining  a  hotel  belonging 
to  the  estate. 

Id. — Services  of  Book-keeper  when  Proper. — ^Whether  an  adminis- 
trator should  be  allowed  for  payments  made  for  the  services  of  a 
book-keeper  depends  upon  the  circumstances  of  the  estate,  and  the 
allowance  thereof  is  properly  within  the  discretion  of  the  probate 
judge. 

Id. — ^Delay  in  Administration — Evidence. — On  such  a  contest,  evi- 
dence tending  to  show  that  the  administration  of  the  estate  was 
unnecessarily  prolonged  through  the  willful  fault  of  the  adminis- 
trator, and  that  certain  expenditures  were  necessitated  by  the 
delay,  is  admissible. 

Id. — Payment  or  Taxes — Loss  of  Tax  Receipts. — Parol  evidence  ot 
the  payment  of  taxes  by  the  administrator  on  the  property  of  the 
estate  is  admissible,  after  the  loss  of  the  tax  receipts  has  been 
shown. 

Id. — Insanity  of  Administrator — Subsequent  Ratification  of  Ex- 
penditures.— Expenditures  made  by  or  on  behalf  of  an  adminis- 
trator, while  legally  confined  in  an  insane  asylum,  may  be  rati- 
fied by  him  after  his  restoration  to  mental  capacity  has  been  ju- 
dicially determined. 

Id. — Loan  by  Administrator — Failure  to  Collect  Interest. — An 
administrator  is  not  chargeable  with  the  interest  stipulated  to  be 
paid  on  a  loan  of  the  moneys  of  the  estate  made  by  him,  which  he 
afterwards  fails  to  collect,  unless  it  is  shown  that  the  interest  has 
been  or  can  be  collected  by  him. 

Appeal  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County  settling  the  accounts  of  an  administrator  of 
the  estate  of  a  deceased  person. 

Pending  the  settlement  of  the  estate  in  question,  the 
administrator   was   judicially   declared   insane,   and   corn- 
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mitted  to  the  lunatic  asylum.  He  was  granted  a  certifi- 
cate of  discharge  therefrom,  and  subsequently  judicially 
declared  restored  to  capacity  and  of  sound  mind.  On  the 
trial,  the  court  charged  the  jury  in  effect  that  the  expendi- 
tures made  by  or  on  behalf  of  the  administrator,  while 
he  was  in  the  asylum,  could  be  ratified  by  him  after  his 
restoration  to  mental  capacity  had  been  determined.  The 
Pacific  Ocean  House,  mentioned  in  the  opinion,  was  a  hotel 
in  which  the  decedent  owned  an  undivided  half  interest. 
The  further  facts  are  stated  in  the  opinion  of  the 
court. 

Underwood  McCann,  guardian  ad  litem,  and  Charles  B. 
Younger,  for  Appellant. 

Hall  &  Rodgers,  for  Respondent. 

Temple,  J.  —  The  decedent  died  October  30,  1871,  leav- 
ing a  widow  and  five  minor  children,  four  of  whom  were 
the  offspring  of  a  previous  marriage.  Letters  of  admin- 
istration were  issued  to  the  respondent  March  4,  1872, 
and  an  inventory  filed  June  27,  1872.  Respondent,  as 
administrator,  took  possession  of  the  property  of  the  es- 
tate, but  allowed  the  widow  and  the  children  to  occupy 
the  residence  until  May,  1877,  when,  as  is  claimed  by 
respondent,  she  voluntarily  left  with  her  own  child,  but, 
as  she  contends,  she  was  forcibly  excluded  by  the  re- 
spondent. 

On  the  29th  of  April,  1874,  the  court  made  an  order  al- 
lowing "  for  the  support  and  maintenance  of  the  family 
of  deceased,  consisting  of  a  widow  and  five  minor  chil- 
dren, the  sum  of  $250  per  month,  from  the  death  of  the 
deceased  until  the  close  of  the  administration." 

September  16,  1882,  the  respondent  filed  an  account  of 
his  administration.  The  appellant,  William  H.  Moore,  a 
minor  child  of  the  deceased  and  a  son  of  the  widow,  con- 
tested  the  account,   filing  twenty-six  so-called   exceptions 

to  different  items,  each  exception  based  upon  many  dif- 
Lxxn.  OAL. — ^22 
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ferent  grounds,  and  some  of  them  attacking  many  items 
of  the  account. 

Upon  the  trial  of  the  issues  thus  made,  the  contestant 
demanded  a  jury,  which  was  granted  by  the  court,  and 
special  issues  were  framed. 

The  account  was  very  lengthy,  extending  through 
many  years,  and  including  a  great  many  receipts  and  ex- 
penditures. The  trial  was  long,  tedious,  and  complicated, 
imposing  upon  court  and  counsel  a  vact  amount  of  b.bor, 
which  would  not  have  been  necessary  had  the  trial  been 
before  the  court  without  a  jury. 

Very  many  of  the  alleged  errors  complained  of  arose 
in  the  impaneling  of  the  jury,  and  the  allowance  or 
refusal  of  instructions.  The  record  in  fact  affords  very 
convincing  evidence  of  the  unsuitableness  of  this  mode  of 
trial  in  such  contests,  and  the  question  arises  whether  th^ 
contestant  was  entitled  to  a  jury  trial  as  a  matter  of  right, 
or  whether  it  was  allowed  only  as  a  matter  of  discretion, 
as  in  equity  cases,  the  verdict  being  only  advisory  to  the 
court. 

The  fact  that  a  jury  trial  is  so  inappropriate  and  in- 
convenient upon  such  a  settlement  raises  a  strong  pre- 
sumption that  it  was  never  intended  to  allow  it  as  a 
matter  of  right.  It  is  utterly  impracticable  for  a  jury  to 
wade  through,  comprehend,  and  disentangle  a  long  ac- 
count, or  to  express  an  intelligent  judgment  upon  each  item. 
Furthermore,  it  was  evidently  contemplated  that  the  set- 
tlement should  be  made  by  the  court.  Many  matters  are 
left  entirely  to  the  discretion  of  the  court  to  allow  or  dis- 
allow. In  many  places  the  code  speaks  of  claims  allowed 
by  the  court,  and  provides  for  a  referee  to  examine  the  ac- 
count and  report  thereon. 

It  has  been  held  that  the  right  of  trial  by  jury  is  se- 
cured by  the  constitution  only  in  cases  in  which  it  had 
previously  existed,  in  the  administration  of  justice  accord- 
ing to  the  course  of  the  common  law.  Probate  matters 
belonged  to  ecclesiastical  jurisdiction,  where  a  jury  was 
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not  a  right  Such  a  proceeding  is  not  really  an  action 
at  law  as  defined  in  the  code.  (Code  Civ.  Proc.,  sec. 
22.) 

There  may  be  cases  in  which  it  would  be  very  desir- 
able to  submit  an  issue  arising  on  the  settlement  of  an 
account  to  a  jury.  In  such  cases  no  doubt  the  court  may 
frame  an  issue  for  a  jury,  and  the  verdict  will  even  then 
be  only  advisory  to  the  court. 

The  trial  of  the  issues  made  required  the  examination 
of  a  long  account ;  that,  indeed,  was  the  purpose  of  the  en- 
tire proceeding.  In  such  cases  the  court  may  of  its  own 
motion,  and  without  the  consent  of  the  parties,  refer  such 
issue  to  a  referee  to  hear  and  report.  And  we  do  not  un- 
derstand that  at  common  law  the  right  existed  to  have  the 
examination  of  a  long  and  complicated  account  made  by  a 
jury. 

If  the  verdict  is  only  advisory  to  the  court,  and  the 
court  has  found  upon  all  the  issues  submitted,  it  would 
seem  that  a  mere  irregularity  in  the  formation  of  the 
jury  or  error  in  the  instructions  could  not  affect  the  sub- 
stantial rights  of  the  appellant. 

The  difficulty  with  this  construction  is  found  in  sections 
1716  and  1717  of  the  Code  of  Civil  Procedure. 

Section  1716  is:  "All  issues  of  fact  joined  in  probate 
proceedings  must  be  tried  in  conformity  with  the  require- 
ments of  article  two,  chapter  two,  of  this  title,  and  in  all 
such  proceedings  the  party  affirming  is  plaintiff,  and  the 
one  denying  or  avoiding  is  defendant.  Judgment  therein, 
on  the  issues  joined,  as  well  as  for  costs,  may  be  entered 
by  the  court,  and  enforced  by  execution  or  otherwise  by 
the  court,  as  in  civil  actions." 

Section  1717  reads :  "  If  no  jury  is  demanded,  the  court 
must  try  the  issues  joined.  If,  on  written  demand,  a 
jury  is  called  by  either  party,  and  the  issues  are  not  suf- 
ficiently made  up  by  the  written  pleadings  on  file,  the 
court,  on  due  notice  to  the  opposite  party,  must  settle 
and  frame  the  issues  to  be  tried,  and  submit  the  same, 
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together  with  the  evidence  of  each  party,  to  the  jury,  on 
which  they  must  render  a  verdict." 

This  language  is  certainly  very  positive  and  compre- 
hensive. Was  it  really  intended  that  every  possible  dis- 
puted fact  in  any  step  in  the  administration  of  an  estate 
might,  as  a  matter  of  right,  be  made  an  issue  to  be  tried 
by  a  jury?  If  such  be  the  construction,  any  litigious 
heir,  though  entitled  to  but  an  infinitesimal  share  of  the 
estate,  might  devote  the  entire  amount  to  court  costs,  and 
indefinitely  prolong  the  settlement;  for  the  same  chapter 
provides  for  motions  for  new  trial,  bills  of  exception,  and 
appeals,  as  in  civil  actions. 

We  think  the  courts  would  have  little  difficulty  in  con- 
fining the  operation  of  these  sections  to  those  cases  in  which 
the  code  has  expressly  authorized  issues  of  fact  to  be 
framed.  Without  such  a  provision,  under  the  decisions, 
parties  to  a  contest  in  the  Probate  Court  would  never  be 
entitled  to  a  jury  trial.  But  we  think  the  statute  should 
not  be  construed  as  granting  an  absolute  right  to  a  jury 
trial  in  cases  in  which,  according  to  the  course  of  the  com- 
mon law,  a  jury  trial  was  denied  as  inappropriate,  and 
especially  upon  the  settlement  of  the  accounts  of  admin- 
istrators and  executors,  where  so  much  is  left  to  the  mere 
discretion  of  the  judge,  and  in  the  face  of  the  language  of 
the  code,  in  many  sections  implying  that  the  settlement 
shall  be  by  the  court.  Code  Civ.  Proc,  sees.  1632,  1636- 
1638.) 

We  think  the  court  erred  in  excluding  the  testimony 
offered  to  show  that  the  widow  was  forcibly  excluded  from 
the  family  residence.  It  was  claimed  by  the  administra- 
tor that  she  had  voluntarily  left  with  her  own  child,  and 
thereupon  the  administrator  seems  to  have  taken  charge 
of  the  residence  and  the  other  children  of  the  deceased. 
From  that  time  only  fifty  dollars  per  month  was  paid  to 
the  widow,  although  $250  had  been  allowed  by  the  court. 
The  pretended  reason  for  this  of  course  was,  that  she  had 
abandoned  the  other  children  of  the  deceased.     The  same 


Digitized  byVjOOQlC 


May,  1887.]  In  re  Moore.  341 

fact  constituted  the  excuse  for  expending  the  money  of  the 
estate  in  the  support  of  the  other  children. 

The  administrator  had  been  allowed  to  testify  that  she 
voluntarily  left,  that  she  had  not  offered  to  return,  and 
that  he  had  interposed  no  objections  to  her  doing  so. 

She  offered  evidence  to  disprove  all  this,  and  to  show 
that  all  the  supplies,  clothing,  groceries,  etc.,  contained 
in  the  account,  were  to  maintain  the  homestead  and  family 
in  the  exclusive  possession  of  respondent  while  she  was 
forcibly  excluded  from  the  family  residence  by  the  ad- 
ministrator. 

Presumptively  the  mother  would  be  the  head  of  the  fam- 
ily, and  the  proper  person  to  receive  the  family  allow- 
ance. It  must  be,  however,  in  the  power  of  the  court  to 
direct  the  expenditure  of  the  allowance  in  such  manner 
as  will  insure  the  maintenance  of  the  family,  and  it  may 
happen  in  some  cases  that  the  mother  would  not  be  a 
suitable  person  to  be  intrusted  with  it.  The  administra- 
tor does  not,  however,  by  virtue  of  his  office,  become 
charged  with  the  care  of  the  family,  and  had  no  right, 
arbitrarily,  to  remove  the  children  from  the  mother.  Nor 
were  the  disbursements  here  in  question  proper  charge, 
against  the  estate.  If,  however,  the  conduct  of  the 
administrator  was  upon  investigation  found  to  be  justifi- 
able, and  the  expenditures  for  the  family  necessary,  a  reason- 
able allowance  could  be  made  for  the  support  of 
that  portion  of  the  family.  It  would  appear  that  to  de- 
termine this  question  the  evidence  excluded  was  material 
and  proper. 

For  the  same  reasons  we  think  the  court  erred  in  sus- 
taining the  objection  to  the  question  asked  Mrs.  Moore 
relative  to  her  readiness  and  willingness  to  care  for,  edu- 
cate, and  support  the  minor  children  of  deceased. 

We  cannot  say  that  the  court  erred  in  admitting  testi- 
mony as  to  the  traveling  expenses  of  the  attorney  for  the 
administrator.  In  allowing  such  claims,  two  limitations 
must  always  be  kept  in  view. 
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1.  The  allowance  should  not  exceed  a  reasonable  com- 
pensation for  the  labor  actually  performed. 

2.  It  should  never  exceed  just  compensation  for  such 
legal  assistance  as  was  necessary  to  enable  the  adminis- 
trator to  properly  discharge  the  duties  of  his  trust. 

This  measure  of  compensation  would  be  the  same  whether 
the  attorney  resided  in  Santa  Cruz  or  San  Francisco.  The 
question  is,  What  would  be  a  reasonable  compensation  for 
the  services  required  ? 

An  allowance  ought  not  to  be  made  for  an  attorney  for 
services  which  the  administrator  should  perform  himself, 
and  for  doing  which  he  receives  a  commission,  nor  for 
services  made  necessary  in  consequence  of  neglect  of  duty, 
or  unnecessary  and  unreasonable  delay  in  closing  the  ad- 
ministration;  such  services  should  be  paid  for  by  the  ad- 
ministrator from  his  commissions. 

We  think  the  court  erred  in  allowing  the  claim  for 
moneys  expended  in  the  erection  of  a  new  building  to 
the  Pacific  Ocean  House.  This  money  was  not  expended 
in  the  care  and  management  of  the  estate.  It  was  the 
duty  of  the  administrator  to  administer  and  turn  over  the 
estate  as  soon  as  possible,  and  not  to  speculate  with  it. 
or  carry  on  business  on  its  account,  or  to  improve  it  for 
the  benefit  of  the  heirs.  (Pagers  Estate,  57  Cal.  2\0: 
Brenham  v.  Story,  39  Cal.  179;  Tompkins  v.  Weeks,  2() 
Cal.  50;  Knight's  Estate,  12  Cal.  200;  S.  C,  73  Am.  Dec. 
531.) 

In  the  matter  of  the  items  for  clothing  and  supplies 
for  the  children  of  decedent,  enough  has  already  been 
said.  If  there  was  error  in  allowing  the  other  charges  set 
out  in  point  6  of  appellant's  brief,  such  error  is  not  made 
to  appear  to  us. 

As  to  the  books  of  account,  it  does  not  appear  what  the 
nature  of  the  account  was.  Probably  it  was  an  account 
of  the  receipts  and  expenditures  on  the  farm.  Nor  does 
it  appear  that  there  was  not  other  evidence  as  to  each  of 
those  exi:)enditures.     From  the  bill  of  exceptions,  we  can- 
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not  undertake  to  say  that  the  evidence  was  not  admissible 
in  connection  with  other  testimony. 

We  cannot  lay  down  as  a  universal  rule  that  in  no 
case  should  an  administrator  be  allowed  to  employ  a 
book-keeper.  This  may  properly  be  left  to  the  probate 
judge.  He  may  allow  it  if  proper.  If  the  services  were 
such  as,  under  the  circumstances,  the  administrator  ought 
to  have  performed,  and  for  which  his  commissions  are  in- 
tended to  compensate  him,  such  charge  should  be  disal- 
lowed. 

We  think  the  court  erred  in  allowing  the  sum  of  eight 
hundred  dollars  for  the  lot  of  land  adjacent  to  the  Pa- 
cific Ocean  House.  After  what  we  have  said  in  regard 
to  the  expenditure  for  building  the  addition  to  the  hotel, 
it  is  not  necessary  to  discuss  the  matter  further. 

We  are  unable  to  see  how  the  appellant  was  injured  by 
the  ruling  in  regard  to  the  certificate  of  discharge  from 
the  lunatic  asylum. 

We  also  think  the  court  erred  in  excluding  testimony 
offered  to  prove  that  the  administration  of  the  estate 
was  unnecessarily  prolonged  through  the  willful  fault 
of  the  administrator.  This  point  seems  to  have  been  made 
in  most,  if  not  all,  of  the  exceptions,  and  was  a  most  im- 
portant question  with  reference  to  the  settlement.  We  re- 
frain from  expressing  any  opinion  as  to  whether,  as  a  mat- 
ter of  fact,  the  administrator  is  in  fault  in  that  respect, 
but  so  far  as  the  bill  of  exceptions  discloses,  there  is  no 
good  reason  why  the  estate  could  not  have  been  settled 
up  and  the  property  turned  over  to  the  owners  within  one 
year.  If  he  has  failed  in  his  duty  in  this  respect,  he  should 
not  be  allowed  any  costs  incurred  which  have  been  neces- 
sitated by  such  delay.  It  would  seriously  affect  the  ques- 
tion of  the  allowance  of  attorney's  fees,  and  still  more 
seriously  the  matter  of  the  allowance  for  the  support  of  the 
family.  Apparently,  it  is  the  most  important  question  in- 
volved in  the  controversy. 

There  seems  to  have  been  no  lack  of  evidence  in  re- 
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gard  to  the  expenses  paid  by  the  administrator  before  his 
appointment.  They  were  fully  proved  to  the  satisfaction 
of  the  court. 

There  was  no  error  in  admitting  oral  testimony  of  the 
payment  of  taxes.  The  tax  receipt  is  an  official  docu- 
ment provided  by  law,  and  raises  a  presumption  that  it 
is  given  for  taxes  duly  assessed.  This  evidence,  however, 
does  not  preclude  other  evidence,  and  in  this  case  the  loss 
of  the  receipts  was  shown  before  the  oral  testimony  was 
received. 

We  do  not  understand  from  the  findings  that  the  estate 
suffered  any  loss  from  the  loan  of  two  thousand  dollars 
to  J.  D.  Chase  &  Co.  It  seems  to  have  been  found  that 
the  full  sum  was  charged  against  the  administrator  with- 
out interest.  If  interest  ought  to  have  been  charged  upon 
that  amount,  the  record  fails  to  show  the  facts  which 
would  require  it.  While  the  good  faith  of  the  administra- 
tor is  no  defense  for  the  loss  of  money  so  loaned  by  him, 
still  he  cannot  be  held  responsible  for  the  interest  stipu- 
lated to  be  paid,  unless  he  has  collected  or  can  collect 
it. 

This  decision  is,  of  course,  upon  the  facts  as  presented 
in  the  record,  which  is  quite  meager.  Upon  a  retrial,  it 
is  possible  a  very  different  case  may  be  made. 

The  order  and  decree  are  reversed,  and  the  cause  re- 
manded for  a  retrial  of  the  contest,  in  accordance  with 
this  opinion. 

Paterson,  J.,  and  McKinstry,  J.,  concurred. 
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[No.  9044.    Department  Two.— May  24,  1887.] 

ANDREW  F.  CRAVEN  et  al.,  Appellants,  v.  CEN- 
TRAL PACIFIC  RAILROAD  COMPANY,  Respond- 
ent. 

Neguqencb — Railboad — Jumping  off  Movinq  Cabs — Proximate 
Gauss — Instruction. — The  action  was  brought  to  recover  damages 
for  injuries  received  by  the  plaintiff  in  aliehting  from  a  train  of 
cars  belonging  to  the  defendant.  The  mam  point  at  issue  was, 
whether  the  injury  was  caused  by  the  sudden  starting  of  the  cars 
after  they  had  stopped,  without  giving  the  plaintitl  a  reasonable 
time  to  alight,  or  by  her  negligently  jumping  from  the  train  while 
it  was  in  motion.  On  this  same  issue  the  evidence  was  conflicting. 
The  court,  after  charging  the  jury  as  to  the  duty  of  railroad  com- 
panies to  stop  their  trains  a  reasonable  time  In  order  to  allow 
passengers  to  alight,  instructed  them  that  the  plaintiff  could  not 
recover  if  her  negligence  caused  or  contributed  to  the  injury. 
Heldy  that  the  instruction  was  proper,  and  that  the  omission  there- 
from of  the  word  "proximate"  was  immaterial,  as  under  the  cir- 
cumstances the  negligence,  if  any.  of  the  plaintiff,  must  have 
proximately  contributed  to  the  injury. 

Id. — ^Evidence  of  Previous  Similar  Negugence. — In  such  a  case, 
evidence  that  the  plaintiff  had  within  a  year  previous  to  the  acci- 
dent, frequently  traveled  over  the  route  in  question,  had  frequently 
jumped  off  the  cars  while  in  motion,  and  had  been  warned  against 
the  danger  of  so  doing,  is  admissible. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alfred  //.  Cohen,  and  Robinson,  Olney  &  Byrne,  for  Ap- 
pellants. 

Wilson  &  Wilson,  for  Respondent. 

McFarland,  J.  —  This  is  an  appeal  from  an  order  of 
the  court  below  denying  appellants'  motion  for  a  new 
trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  the  appellant  Nettie  R.  Craven,  who 
is  the  wife  of  the  other  appellant,   in   alighting  from   a 
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train  of  cars  of  respondent.  As  she  was  about  to  get  off 
the  train  at,  or  near,  a  place  called  Willow  Street  Station, 
in  Alameda  County,  she  was  either  thrown  or  fell  vio- 
lently to  the  ground,  and  was  injured;  and  the  main 
question  in  the  case  was  one  of  fact,  namely:  After  the 
train  had  stopped,  did  respondent's  employees,  without 
giving  appellant  a  reasonable  time  to  alight,  carelessly 
and  suddenly  start  it,  and  thus  cause  her  to  fall,  or  did 
she  carelessly  and  needlessly  jump  from  the  train  while 
it  was  in  motion,  and  thus  cause  or  contribute  to  her  own 
injury?  Upon  this  question  the  evidence  was  conflicting, 
—  although,  so  far  as  the  record  shows,  the  weight  of  it 
was  against  appellants,  —  and  the  jury  found  a  verdict  for 
respondent.  Under  these  circumstances,  the  verdict  should 
not  be  set  aside  and  a  new  trial  ordered,  unless  there  were 
clear  errors  of  law  occurring  at  the  trial,  which  might 
reasonably  have  affected  the  jury  to  the  prejudice  of  ap- 
pellants. 

The  two  grounds  of  error  mainly  relied  on  by  appel- 
lants' counsel  are:  1.  A  certain  omission  in  the  charge 
of  the  court  to  the  jury;  and  2.  The  overruling  of  ap- 
pellants' objection  to  certain  evidence. 

1.  The  court  instructed  the  jury  very  fully  as  to  the 
duty  of  railroad  companies  when  stopping  at  station  for 
the  discharge  of  passengers.  They  were  told  that  "  a 
railroad  company  carrying  passengers  for  hire  has  not 
discharged  its  duty,  or  relieved  itself  from  liability  to 
them,  until  it  has  stopped  at  the  end  of  their  journey  a 
reasonable  time  for  them  to  get  off  the  train  in  safety  " ; 
also,  "  If  you  believe  the  defendant  did  not  afford  the 
plaintiff  Mrs.  Craven  a  reasonable  time  for  this  purpose, 
but  started  the  train  suddenly  while  she  was  in  the  act 
of  getting  off  the  car  and  before  she  had  time  to  alight, 
it  failed  to  perform  its  duty,  was  guilty  of  negligence, 
and  is  liable  to  her  for  damages  she  has  suffered  thereby, 
not  exceeding  twenty  thousand  dollars."  Other  instruc- 
tions were  given  to  the  same  effect.     But  the  court  in- 
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structed  the  jury  that  if  the  negligence  of  the  plaintiff 
caused  or  contributed  to  the  injury  complained  of,  she 
was  not  entitled  to  recover;  and  appellants  contend  that 
a  new  trial  should  be  granted  because  the  court,  in  its 
charge  on  this  point,  omitted  the  qualification,  that  in 
order  to  defeat  a  recovery  the  negligence  of  plaintiff  must 
have  contributed  proximately  to  the  injury. 

A  general  definition  of  contributory  negligence  should, 
no  doubt,  include  the  word  "  proximate,"  although  it  is 
doubtful  if  juries  attach  any  very  definite  meaning  to 
that  word.  And  if,  in  the  case  at  bar,  there  were  any 
room  for  doubt  whether  the  alleged  negligence  of  plain- 
tiff contributed  proximately  or  remotely  to  the  injury,  the 
point  here  made  by  appellants  might  be  material.  But 
the  whole  evidence  revolved  around  this  one  question.  Did 
the  plaintiff,  at  the  very  time  of  the  accident,  negligently 
jump  off  the  train  while  it  was  moving,  and  thus  cause 
or  contribute  to  the  injury?  If  she  did  not,  then  the  ver- 
dict should  have  been  for  plaintiffs.  If  she  did,  then  there 
can  be  no  doubt  that  her  negligence  contributed  proximately 
to  the  injury.  It  was  the  very  thing  which,  then  and  there, 
directly  and  immediately  caused  it.  Under  these  circum- 
stances, if  the  court  had  used  the  word  "  proximately  '* 
in  its  instructions,  their  effect  upon  the  jury  would  not 
have  been  changed;  and  it  would  be  a  vain  and  unwar- 
rantable thing  to  order  an  entire  new  trial  of  this  action 
in  order  to  allow  the  judge  of  the  court  below  to  insert  in 
his  charge  a  word  which,  when  there,  would  be  of  no 
practical  consequence. 

2.  The  second  point  made  by  appellants  is  more  diffi- 
cult of  solution.  There  being  a  conflict  of  evidence  as 
to  the  averment  that  plaintiff  carelessly  jumped  off  the 
train  while  it  was  moving,  at  the  time  of  the  injury,  the 
court,  against  the  objections  of  plaintiffs,  allowed  defend- 
ant to  introduce  evidence  to  show  that,  within  the  year 
preceding  the  accident,  plaintiff  had  frequently  traveled 
over  that  route,  had  frequently  jumped  off  the  cars  while 
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in  motion,  and  had  been  warned  against  the  danger  of 
doing  so.  This  ruling  is  assigned  as  an  error  for  which 
a  new  trial  should  be  granted. 

There  is  no  doubt  of  the  general  rule  applicable  to 
criminal  cases,  that,  on  the  trial  of  a  defendant  for  the 
particular  crime  charged,  evidence  of  the  commission  by 
him  of  other  crimes  cannot  be  introduced.  The  same 
rule  seems  to  apply  in  civil  cases,  when  it  is  sought  to 
show  that  some  specific  act  was  done  maliciously,  or  that 
it  was  done  intentionally  with  some  definite  purpose, 
and  not  carelessly  from  mere  force  of  habit.  But  when, 
in  the  absence  of  any  question  of  evil  intent,  or  of  any 
intent  at  all,  the  point  of  fact  to  be  determined  is,  whether 
or  not  a  person  did  a  certain  thing,  or  did  it  in  a  partic- 
ular way,  and  the  direct  testimony  as  to  the  fact  is  con- 
flicting, then  evidence  is  admissible  to  show  that  he  was  in 
the  habit  of  doing  the  thing  in  question,  or  accustomed 
to  do  it  in  a  particular  way.  A  sensible  man,  called  upon, 
out  of  court,  to  determine  whether  or  not  a  certain  per- 
son had  on  a  certain  occasion  carelessly  jumped  off  a 
moving  train  of  cars,  and  finding  the  direct  testimony 
as  to  the  matter  conflicting,  would  naturally  and  properly 
give  some  weight  to  the  fact  that  the  person  was  in  the 
habit  of  alighting  from  cars  in  that  manner;  and  the 
consideration  of  such  a  fact  in  cases  resembling  the  one 
at  bar  has  frequently  been  sanctioned  in  court.  The 
evidence,  at  least,  had  some  legal  tendency  to  show  that 
plaintiff's  conduct  at  the  time  of  the  injury  was  such  as 
defendant  ascribed  to  her. 

In  Fitspatrick  v.  Fitchburg  R.  R.  Co,,  128  Mass.  13, 
which  was  an  action  for  injuries  to  a  minor  while  on 
defendant's  track,  evidence  that  plaintiff  had  frequently 
been  on  the  track  on  previous  occasions,  and  had  been 
warned  to  keep  off  it,  was  held  to  be  admissible. 

In  Randall  v.  Telegraph  Co,,  64  Wis.  142,  it  was  held 
that  in  an  action  for  injuries  caused  by  defendant  allow- 
ing its  wires  to  lie  across  the  road  at  a  particular  place, 
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it  was  admissible  to  show  that  defendant's  wires  were  down 
at  other  places,  and  at  times  previous  to  the  date  of  the 
injury  complained  of. 

In  State  v.  Boston  etc.  /?.  /?.,  58  N.  H.  410,  the  question 
being  as  to  the  rate  of  speed  at  which  defendant's  train 
was  going  at  a  particular  time  and  place,  evidence  was 
held  admissible  of  the  rate  of  speed  at  which  the  same 
engineer  drove  the  train  at  that  place  on  previous  occa- 
sions. 

In  the  case  of  State  v.  Manchester  etc.  R.  R.,  52  N.  H. 
549,  the  court  uses  language  peculiarly  applicable  to  the 
case  at  bar.  One  of  the  questions  in  that  case  was, 
whether  or  not  the  engineer  and  fireman  of  defendant's 
train  ran  it  over  a  certain  crossing,  at  the  time  when  the 
accident  complained  of  occurred,  without  ringing  the 
bell  or  sounding  the  whistle.  There  was  direct  evidence 
on  one  side  that  neither  of  the  signals  was  given,  and 
just  as  direct  evidence  on  the  other  side  that  they  were 
both  properly  given.  Under  these  circumstances,  the 
court  below  admitted  evidence  that  the  same  engineer 
and  fireman,  during  the  preceding  year,  had  a  number 
of  times  passed  the  crossing  without  giving  the  signals. 
Upon  appeal,  the  appellate  court  held  the  evidence  to 
have  been  properly  admitted,  and  in  their  opinion  say: 
"  It  would  seem  to  be  axiomatic  that  a  man  is  more  likely 
to  do  or  not  to  do  a  thing,  or  to  do  or  not  to  do  it  in  a 
particular  way,  as  he  is  in  the  habit  of  doing  or  not  do- 
ing it.  But  this  must  be  understood  of  acts  which  are 
done,  or  omitted  to  be  done,  without  any  particular  in- 
tent or  purpose  to  injure  any  one.  It  cannot  apply  to 
acts  that  are  done  intentionally,  willfully,  or  maliciously, 
because  such  acts  are  done  with  a  specific  object  in  view, 
and  they  are  performed,  not  by  force  of  habit,  but  with 

a  definite  purpose If,   in  this  case,   it  had  been 

charged  that  these  agents  of  the  corporation  had  know- 
ingly, intentionally,  willfully,  and  maliciously  done,  or 
omitted  to  do,  any  act,   for  the  purpose  of  injuring  the 
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deceased  or  anybody  else,  then  the  only  questions  would 
be,  Was  the  act  done  or  omitted  as  charged?  and.  Did 
the  knowledge,  the  intention,  the  will,  or  the  malice  ex- 
ist when  the  act  was  done  or  omitted?  But  when  the 
question  is,  Did  these  servants  of  the  road,  without  any 
intention  whatever,  and  through  mere  negligence  and 
carelessness,  omit  to  give  these  signals  on  that  occasion? 
we  think  the  inquiry  was  properly  made  as  to  what  they 
had  done  before  in  that  regard,  or  whether  they  had  or 
had  not  grown  habitually  negligent  of  the  requirement^, 
of  the  road  in  that  particular.  In  this  view  of  the  case, 
we  think  the  evidence  was  admissible,  not  as  evidence 
of  character,  not  as  evidence  of  fitness  or  unfitness,  but 
simply  as  having  some  tendency  to  show  that  on  this 
particular  occasion  these  agents  were  more  probably  neg- 
ligent and  careless,  because  they  had  before  frequently 
neglected  the  same  duty  with  impunity,  and  had  thus 
become  habitually  negligent  in  that  regard/' 

These  views  of  the  Supreme  Judicial  Court  of  New 
Hampshire  seem  to  us  to  be  correct;  and  applying  them 
to  the  case  at  bar,  they  solve  the  point  now  under  discus- 
sion in  favor  of  the  ruling  of  the  court  below.  The  two 
cases  of  Largan  v.  Central  Pacific  /?.  R.  Co,,  40  Cal.  272, 
and  Martinet  v.  Planel,  36  Cal.  57?  cited  by  appellant,  are 
not  in  point. 

It  may  be  remarked,  generally,  that,  unless  the  case 
falls  within  some  well-recognized  class  of  exceptions,  an 
evidentiary  fact  is  relevant  to  the  principal  fact  when  the 
former  tends  to  show  that  the  latter  probably  did  or  did 
not  occur ;  and  mere  remoteness  usually  goes  to  the  weight, 
and  not  to  the  admissibility,  of  evidence. 

Some  other  points  are  made  in  the  record,  but  the  two 
above  noticed  are  the  only  ones  discussed  in  the  briefs. 
We  see  no  error  that  would  warrant  a  new  trial. 

Judgment  and  order  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred 
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LNo.  11777.     Department  Two.— May  24,  1887.] 

J.   B.   BURTON,   Appellant,   v.  JOHN   TODD,    Re- 

SPONDENT. 

Ejectment — ^Location  of  Boundary  Line — Judgment  in  Former  Ac- 
tion— Evidence. — The  action  was  brought  to  recover  the  posses- 
sion of  a  strip  of  land  lying  along  the  boundary  line  of  two  ad- 
joining ranchos  severally  owned  by  the  respective  parties.  On 
tiie  trial,  it  was  stipulated  that  each  party  was  the  owner  of  the 
land  as  described  in  his  muniments  of  title,  and  the  only  point  at 
issue  was  as  to  the  proper  location  of  the  ground  of  their  boundary 
line.  The  plaintiff  offered  in  evidence  the  judgment  roll  in  a 
former  action,  brought  by  him  against  the  grantor  of  the  de- 
fendant, wherein  it  was  determined  that  the  parties  were  the  re- 
spective owners  of  the  ranchos,  and  that  there  was  no  conflict  in 
their  deeds  with  respect  to  the  boundary  line.  The  court  ex- 
cluded the  evidence.    Held,  that  the  ruling  was  proper. 

Appeal  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A,  Packard,  and  R.  B.  Canfield,  for  Appellant. 

Fernald,  Cope  &  Boyce,  for  Respondent. 

McFarland,  J.  —  This  is  an  action  of  ejectment  in- 
volving the  ownership  of  a  piece  of  land  lying  along  the 
boundary  line  of  two  adjoining  ranchos,  —  the  one  called 
"  the  rancho  Jesus  Maria,''  and  the  other,  "  the  rancho 
Todos  Santos  y  San  Antonio."  Appellant  is  the  owner 
of  the  former  rancho,  and  respondent  is  in  possession  of 
the  land  in  contest  as  tenant  of  the  Newhall  Land  and 
Farming  Company,  who  own  the  other  rancho  as  suc- 
cessor in  interest  of  one  H.  M.  Newhall.  The  question 
to  be  determined  in  the  case  was,  In  which  of  the 
ranchos  does  the  land  in  contest  lie?  The  case  was  tried 
without  a  jury,  and  the  court  found  for  defendant.  From 
an  order  refusing  a  new  trial  the  plaintiff  appeals.  The 
only  point  made  by  appellant  is,  that  the  court  erred  in 
refusing  to  allow  appellant  to  introduce  in  evidence  the 
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judgment  roll  of  a  former  action  brought  by  plaintiff 
against  the  said  H.  M.  Newhall,  defendant's  predecessor 
in  interest. 

The  rancho  Jesus  Maria  was  patented  to  the  predeces- 
sors of  plaintiff  by  the  United  States  government  in 
September,  1871,  and  the  rancho  Todos  Santos  was  pat- 
ented to  the  predecessors  of  defendant's  lessor  in  1876. 
In  1881,  or  thereabouts,  plaintiff  herein  commenced  an 
action  to  quiet  his  title  to  the  Jesus  Maria,  describing  it 
as  patented,  against  said  H.  M.  Newhall,  who  was  then 
the  owner  of  the  Todos  Santos.  Newhall  answered,  dis- 
claiming any  interest  in  the  Jesus  Maria,  and  averring 
that  he  was  the  owner  in  fee-simple  of  the  rancho  Todos 
Santos  y  San  Antonio,  as  described  in  the  patent  of  the 
United  States  government  to  his  grantors.  The  court 
found  and  decreed,  March  26,  1881,  that  plaintiff  was 
the  owner  in  fee  of  the  Jesus  Maria  as  patented;  that 
Newhall  was  the  owner  in  fee  of  the  rancho  Todos  San- 
tos as  patented ;  and  that  "  there  is  no  conflict  whatever 
between  the  two  tracts  as  patented  by  the  United  States 
where  the  two  ranchos  aforesaid  adjoin."  That  was  the 
case,  the  judgment  roll  of  which  was  ruled  out  in  the 
case  at  bar.  (One  Weil  was  also  made  a  defendant,  but 
his  connection  with  the  case  is  immaterial  here.) 

The  judge  before  whom  this  present  case  was  tried 
also  presided  at  the  trial  of  said  case  of  Burton  v,  New- 
hall; and  he  ruled  out  the  judgment  roll  in  that  case, — 
not  because  the  parties  in  the  case  at  bar  were  not  bound 
by  it,  but  because  it  was  immaterial  as  not  throwing  any 
light  upon  the  issue  then  before  the  court.  The  parties, 
by  written  stipulation,  had  admitted  the  titles  to  the  two 
ranchos  as  established  by  the  judgment  in  the  case  of 
Burton  v,  Newhall;  and  the  only  point  at  issue  was  the 
proper  location  on  the  ground  of  a  part  of  the  line  be- 
tween the  tracts  as  patented. 

From  an  examination  of  the  record,  we  are  unable  to 
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see  how  the  judgment  in  the  former  case  would  have  aided 
in  the  determination  of  this  point,  and  therefore  unable 
to  see  that  the  ruling  of  the  court  complained  of  was  either 
erroneous  or  harmful  to  appellant 
Order  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred 

Hearing  in  Bank  denied. 


[No.  11863.    Department  One.— May  26,  1887.] 

J.  F.  ROWE,  Respondent,  v.  COUNTY  OF  KERN, 

Appellant. 

PuBLio  Offices — ^Tax  Ck)LLECTOB — ^License  Taxes — Voluwtabt  Colc 
LSC7TI0N  OF — IMPLIED  Pbomise  TO  PAY  FOB. — ^The  tax  collector  of  a 
county  cannot,  either  in  hia  individual  or  official  capacity,  main- 
tain an  action  against  the  county  to  recover  the  reasonable  value 
of  services  performed  by  him  in  collecting  county  license  taxes 
imposed  by  an  ordinance  of  the  board  of  supervisors  passed  after 
his  term  of  office  commenced,  whether  the  collection  of  such  license 
taxes  was  a  part  of  his  official  duties  as  tax  collector  or  not.  If, 
however,  such  services  are  no  part  of  the  duties  of  the  tax  col- 
lector, and  a  promise  to  pay  therefor  is  implied,  the  implication 
would  be  overcome  by  proof  that  the  tax  collector  performed  the 
services  under  the  supposition  that  it  was  a  part  of  his  official 
duty,  and  without  any  expectation  of  receiving  additional  com- 
pensation. 

Appeal  from  an  order  of  the  Supreme  Court  of  Kern 
County  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

/.  W,  Freeman,  J9.  Brundage,  and  Newlands,  Allen  & 
Herrin,  for  Appellant. 

Taylor  &  Holl,  for  Respondent. 

McKiNSTRY,  J.  —  The  action  is  upon  the  quantum 
meruit  to  recover  the  reasonable  value  of  services  al- 
Wed  to  have  been  performed  in  collecting  county  license 
taxes. 

IXZn.    OAL. — ^23 
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The  board  of  supervisors  passed  an  order  requiring  all 
persons  engaged  in  enumerated  business  and  occupations 
to  pay  a  license  tax. 

If,  when  the  board  passed  that  ordinance,  the  duty  at 
once  attached  to  and  was  imposed  upon  the  plaintiff,  as 
tax  collector,  to  collect  the  county  license  taxes,  it  was  a 
duty  to  be  performed  without  additional  compensation; 
since  the  board  of  supervisors  did  not  fix  or  determine  the 
compensation  to  be  paid,  or  provide  that  any  compensa- 
tion should  be  paid  to  the  tax  collector  for  his  services  in 
collecting  county  licenses.  There  is  no  implied  obligation 
on  the  part  of  municipal  or  quasi  municipal  corporations 
which  obliges  them  to  make  compensation  to  officers  of 
the  municipality,  unless  the  right  to  it  is  expressly  given 
by  law,  ordinance,  or  contract.  Such  officers  are  deemed 
to  have  accepted  their  offices  with  knowledge  of  the  pro- 
visions of  the  charter  of  law.  (1  Dillon  on  Municipal 
Corporations,  3d  ed.,  230.) 

If  it  was  the  duty  of  plaintiff,  as  tax  collector,  to  collect 
the  county  licenses,  he  knew  when  he  accepted  the  office 
of  tax  collector  that  the  county  supervisors  might  pass  a 
license  ordinance,  and  that  it  remained  with  the  super- 
visors in  their  legislative  capacity  (if,  indeed,  they  had 
any  power  in  the  premises)  to  provide,  or  not  to  provide, 
fees  or  compensation  for  the  service  of  collecting  the 
licenses.  Moreover,  this  action  was  not  brought  by  the 
plaintiff  as  tax  collector;  his  counsel  insist  that  it  was 
no  part  of  his  duty  as  tax  collector  to  collect  the  county 
license  taxes. 

But  if  the  tax  collector,  as  such,  had  nothing  to  do 
with  respect  to  county  license  taxes,  and  the  sole  power 
of  appointing  a  collector  of  such  license  taxes  was  in  the 
board  of  supervisors,  the  supervisors  of  Kern  County 
never  by  ordinance  or  resolution  appointed  the  plaintiff 
license  collector,  or  provided  for  his  appointment,  or  author- 
ized him  to  collect  the  same. 

The  plaintiff  as  a  private  person  could  not,  simply  by 
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inducing  the  payment  of  license  taxes  to  himself,  and 
then  paying  into  the  treasury  the  amount  so  received  by 
hini  establish  a  contract  relation  between  himself  and 
the  county,  from  which  could  arise  an  implied  promise 
to  pay  him  for  his  services,  as  having  been  performed  for 
the  county. 

Whether  the  tax  collector  is  ex  oMcio  collector  of  county 
licenses,  or  the  county  license  collector  must  be  a  separate 
officer  nominated  by  the  supervisors,  the  collector  of 
licenses  is  a  county  officer,  clothed  with  public  responsi- 
bilities, and  invested  with  a  public  character.  If  the 
board  of  supervisors  had  formally  appointed  the  plaintiff 
collector  of  county  license  taxes,  without  providing  any 
salary  or  fees  for  the  office,  he  could  not,  as  we  have  seen, 
have  claimed  compensation  after  performing  services, 
because  he  would  have  taken  the  office  with  knowledge 
that  he  was  to  receive  no  fees  or  salary.  If  the  plaintiff 
voluntarily  assumed  public  functions  which  there  was  no 
officer  to  perform,  he  can  have  no  better  claim  to  compensa- 
tion than  if  the  office  had  been  created,  and  he  had  been 
duly  appointed  to  fill  it. 

Further,  the  fact  seems  to  be  that  both  the  individual 
members  of  the  board  of  supervisors  and  the  plaintiff 
himself  supposed  it  to  be  his  duty  as  tax  collector  to 
collect  the  county  license  taxes,  and  did  not  suppose  or 
expect  he  would  receive  any  compensation  for  such  ser- 
vice, except  as  tax  collector.  If  the  plaintiff  may  now 
say  he  did  not  perform  the  service  as  tax  collector,  he 
must  be  treated  as  a  mere  volunteer.  Thus,  if  any  im- 
plied promise  to  pay  the  value  of  the  services  could  arise 
prima  facie  out  of  the  performance  of  the  service,  the 
presumption  of  promise  to  pay  was  overcome  by  proof 
of  the  circumstances  showing  that  plaintiff  did  not  expect 
any  compensation,  except  as  tax  collector,  but  showing  the 
contrary 

Order  reversed. 

Temple,  J.,  and  Paterson,  J.,  concurred. 
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[No.  11539.     Department  Two.— May  25,  1887.] 

EMELINE  WALLACE,  Appellant,  v.  T.  W.  MAPLES, 

ESPONDENT. 

Chopping  Contract — Independent  Covenants — Performance — Trrui 
TO  Crop. — ^A  contract  for  the  farming  of  land  on  shaieb  provided 
in  a  particular  article  thereof,  numbered  7,  that  the  grain  grown 
by  the  defendant,  the  cropper,  should  be  the  property  of  the  plain- 
tiff, the  owner  of  the  land,  and  that  the  defendant  should  have 
no  right  or  authority  to  sell  or  dispose  of  it,  until  he  had  per- 
formed all  the  covenants  contained  in  an  article  numbered  8,  upon 
which  performance  he  should  become  entitled  to  a  certain  poilion 
of  the  crop.  The  defendant  performed  all  the  covenants  contained 
in  the  eighth  article,  but  failed  to  perform  certain  covenants  con- 
tained in  other  portions  of  the  contract.  Held,  that  the  covenants 
contained  in  articles  7  and  8  were  independent,  and  that  the  de- 
fendant, upon  his  failure  to  perform  other  covenants,  did  not  for- 
feit his  right  to  the  crop. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  N.  Drown,  and  Brown  &  Daggett,  for  Appellant. 

Atwell  &  Bradley,  and  A,  B.  Htmt,  for  Respondent. 

McFarland,  J.  —  This  is  an  action  to  recover  certain 
wheat  or  its  value.  The  sheriff  took  possession  of  the 
property  under  the  statute,  and  delivered  it  to  plaintiff. 
Defendant  answered,  denying  plaintiff's  right  to  the 
wheat,  averred  ownership  in  himself,  and  claimed  a  re- 
turn of  the  property  or  its  value.  The  case  was  tried 
without  a  jury,  and  the  court  found  in  favor  of  defend- 
ant, and  gave  him  judgment  for  the  return  of  4,360  sacks 
of  wheat,  or  $7,936.20,  found  to  be  its  value.  Plaintiff 
appealed  from  the  judgment  and  from  an  order  denying 
a  new  trial. 

The  litigation  arose  out  of  a  long  written  contract  be- 
tween the  parties  about  the  farming  of  certain  lands  be- 
longing  to   plaintiff.     The   contract    is    formally    divided 
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into  twelve  articles,  numbered  consecutively  from  "  article 
1  to  article  12."  The  main  drift  of  the  contract  is  as  fol- 
lows: Defendant  was  to  have  possession  of  the  lands,  to 
be  farmed  and  cultivated  by  him  for  the  term  of  four 
years  from  October  1,  1884;  he  was  to  cultivate  all  of 
said  lands  each  season  in  a  skillful  and  thorough  manner, 
in  alfalfa,  corn,  and  wheat,  at  his  own  expense,  and  also 
to  harvest,  thrash,  and  sack  the  crops  of  com  and  wheat; 
he  was  to  give  certain  alfalfa  and  alfalfa  seed  to  plaintiff; 
he  was  to  pay  all  assessments  on  certain  stock  of  water 
companies  which  furnished  water  for  irrigating  the  land, 
and  he  was  to  do  certain  other  things  not  important  to 
be  here  mentioned.  At  the  end  of  the  harvest,  and  after 
the  com  and  wheat  were  sacked,  defendant,  upon  certain 
conditions  being  complied  with,  was  to  have  four  fifths  of 
the  grain,  and  plaintiff  was  to  have  one  fifth. 

During  the  first  year  of  the  term,  defendant  failed  to 
perform  some  parts  of  his  contract.  The  main  failures 
relied  on  by  plaintiff  are,  —  1.  That  he  failed  to  pay  a  small 
part  of  the  assessments  due  on  the  water  stock;  and  2. 
That  a  part  of  the  land  was  not  cultivated,  or  at  least 
was  not  cultivated  in  a  "  skillful  and  thorough  manner." 
And  plaintiff  assumed  that  on  account  of  these  breaches 
of  the  contract  defendant  forfeited,  or  rather  never  ac- 
quired any  interest  in,  the  wheat  which  he  raised  on  the 
lands.  Upon  this  theory,  after  defendant  had  harvested, 
thrashed,  and  sacked  the  wheat  raised  that  year,  and  de- 
livered one  fifth  to  plaintiff,  and  had  hauled  the  other  four 
fifths  to  a  warehouse  as  his  own,  she  commenced  this  action 
and  took  possession  of  it  all. 

The  main  question  to  be  determined  in  the  case  is, 
whether  the  covenants  of  articles  7  and  8  of  the  contract 
are  independent  covenants,  or  whether  all  the  covenants 
are  mutual  and  dependent.  The  parts  of  the  contract 
which  respondent  failed  to  comply  with,  as  above  stated, 
are  not  contained  in  said  articles  7  and  8.  Article  7 
provides  that  all  the  wheat  and  corn  shall  be  the  prop- 
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erty  of  appellant,  and  that  respondent  shall  have  no 
right  or  authority  to  sell  or  dispose  of  it  "  until  all  the 
stipulations  and  covenants  contained  in  article  8  hereof 
are  fully  performed  by  said  party  of  the  second  part." 
The  first  part  of  article  8  contains  covenants  of  respond- 
ent that  he  will  mark  one  fifth  of  the  grain  when  sacked 
in  a  particular  manner,  and  deliver  it  at  a  warehouse  to 
be  designated  by  appellant;  that  he  will  then  pay  appel- 
lant certain  moneys  for  loans  and  advances  with  interest, 
and  that  he  will  also  pay  appellant  all  moneys  due  on 
account  of  sales  of  her  alfalfa,  hay,  and  seed,  etc.  Re- 
spondent fully  complied  with  all  his  covenants  contained 
in  said  article  8.  The  article  then  proceeds  as  follows: 
"  And  said  party  of  the  first  part  [appellant]  agrees  that 
upon  the  full  performance  by  said  party  of  the  second 
part  [respondent]  of  all  the  stipulations  and  covenants 
in  this  article  above  specified,  but  not  otherwise,  she  will 
deliver  to  said  party  of  the  second  part,  to  have  and  hold 
as  his  property,  four  fifths  of  each  crop  of  wheat  and  corn 
produced  upon  said  lands  while  the  same  are  cultivated 
by  said  party  of  the  second  part  under  this  agreement, 
which  said  four  fifths  of  said  crop  shall  be  delivered  to 
said  party  of  the  second  part  on  the  land  when  the  same 
is  thrashed  and  put  in  sacks,  and  which  four  fifths  of 
said  crops  said  party  of  the  second  part  agrees  to  take 
and  receive  as  his  compensation  for  his  labor  and  ex- 
pense in  cultivating  said  lands  to  corn  and  wheat  under 
this  agreement. 

It  seems  to  us  clear  that  the  provisions  of  article  7  and 
8  are  independent  covenants;  and  that  upon  a  full  com- 
pliance with  them,  respondent  became  the  owner  of  four 
fifths  of  the  wheat.  Of  course,  if  respondent  violated 
any  of  his  covenants  not  contained  in  said  two  articles, 
appellant  has  her  remedy  in  an  action  to  recover  whatever 
damages  she  has  sustained  by  such  violation. 

There  is  nothing  in  the  point  that  appellant  did  not 
'*  deliver  "  the  wheat  in  contest  to  respondent.     Respond- 
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ent  already  had  the  actual  possession  of  both  the  land  and 
the  wheat,  and  there  was  no  further  act  of  delivery  to  be 
done  by  appellant 

Judgment  and  order  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.    11905.     In   Bank.— May    26,    1887.] 

In  the  Matter  of  the  Disbarment  of  CHARLES  H. 

MOORE. 

Attobwey  at  Law — Disbarment — Conversion  of  Monet  of  Client. — 
The  proceeding  was  brought  for  the  disbarment  of  an  attorney 
and  counselor  at  law,  on  the  ground  that  certain  moneys,  received 
by  him  in  his  professional  capacity  to  be  applied  to  particular 
purposes,  had  been  converted  by  him  to  his  own  use.  On  a  re- 
view of  the  evidence,  heldf  that  the  charges  were  sustained,  and 
that  the  respondent  should  be  suspended  from  practice  for  five 
years. 

Proceeding  for  the  disbarment  of  an  attorney  and 
counselor  at  law.  The  facts  are  stated  in  the  opinion  of 
the  court. 

N.  S.  Wirt,  for  Petitioner. 

IV.  W.  Cope,  for  Respondent. 

Thornton,  J.  —  The  accusation  against  Moore  contains 
four  charges :  — 

1.  That  about  the  eleventh  day  of  October,  1886,  one 
Ezra  F.  Denison  paid  to  said  defendant  the  sum  of  sixty- 
five  dollars  to  procure  a  searcher  to  search  the  records 
and  files  of  the  county  clerk's  office  of  the  city  and  county 
of  San  Francisco,  and  to  have  an  abstract  made  of  the 
suits  pending  against  said  Denison  in  the  various  courts 
of  said   city  and  county;  that  said  search   and  abstract 
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were  never  made,  and  said  sixty-five  dollars  was  never 
returned  or  repaid  to  said  Denison  in  any  way. 

2.  That  about  the  13th  of  October,  1886,  said  defend- 
ant was  requested  and  authorized  by  said  relator  to  col- 
lect the  sum  of  ninety  dollars  from  said  Denison  as  an 
attorney  fee  for  professional  services  rendered  by  said 
relator,  and  it  was  then  and  there  agreed  that  said  de- 
fendant should  have  thirty  (30)  dollars  from  your  relator 
for  collecting  the  said  ninety  (90)  dollars  from  said  Deni- 
son; that  about  the  20th  of  October,  1886,  said  defendant 
collected  said  ninety  dollars  and  kept  the  sixty  dollars, 
the  balance  belonging  to  your  relator,  and  still  keeps 
and  detains  all  of  the  same  without  just  cause  after  de- 
mand. 

3.  That  said  defendant  obtained  the  further  sum  of 
sixty  dollars  from  said  Denison  about  the  twenty-fifth 
day  of  October,  1886,  to  procure  dismissals  of  said  cases 
pending  against  said  Denison  in  said  city  and  county, 
and  that  said  cases  and  suits  were  not  and  are  not  now 
dismissed. 

4.  That  said  defendant  obtained  the  further  sum  of 
$150  from  said  Denison  to  procure  dismissals  of  the  cases 
of  Burke,  Bourne,  Forbes,  Treadwell,  Warrington,  and 
Gray  against  Denison,  and  agreed  in  writing  to  repay 
said  sum  of  $150  to  said  Denison,  in  case  said  actions 
were  not  dismissed,  and  said  actions  were  not  and  are 
not  now  dismissed,  and  the  sum  last  aforesaid  has  not  been 
repaid,  and  said  defendant  still  keeps  and  withholds  said 
sum  of  $150  after  demand. 

It  is  further  averred  that  at  all  times  referred  to  in 
the  accusation,  the  defendant  was  an  attorney  and  coun- 
selor at  law  of  this  court,  having  been  duly  admitted  to 
practice  herein. 

As  to  the  first  charge,  the  abstract  was  in  fact  made 
by  one  Peterson,  at  the  procurement  of  Moore.  The 
sum  of  sixty-five  dollars  was  received  by  defendant  to 
pay    a    searcher    for    this    service,    a    portion    of    which. 
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amounting  to  fifteen  dollars,  was  paid  to  Peterson  at  or 
about  the  time  he  made  the  abstract.  The  remainder 
was  paid  him  by  Moore  after  this  proceeding  was  com- 
menced. 

The  testimony  shows  that  the  sixty-five  dollars  was 
received  to  pay  a  searcher  to  make  the  abstract  men- 
tioned in  the  charge;  that  the  abstract  was  made;  that 
fifteen  dollars  was  paid  for  it;  that  the  remaining  fifty 
dollars  was  retained  by  Moore  and  paid  to  Peterson  after 
this  proceeding  was  commenced.  The  evidence  strongly 
tends  to  show  that  the  fifty  dollars  was  paid  to  Peterson 
for  making  an  affidavit,  the  contents  of  which  were  not 
true. 

The  second  charge  is  proven  in  substance.  The 
ninety  dollars  was  received  from  Denison  to  settle  a 
suit  brought  by  the  Miners'  Foundry  against  Denison, 
which  sum  was,  by  agreement,  to  go  to  the  relator,  Wirt, 
as  a  fee  for  legal  services,  from  the  Miners'  Foundry,  in 
the  action  against  Denison.  This  was  received  by  the 
defendant  for  the  purpose  above  stated,  and  never  paid 
over,  and  the  suit  was  not  settled.  The  evidence  is  not 
clear  that  defendant  knew  that  this  money  was  to  be  paid 
to  Wirt  as  a  fee;  but  that,  in  our  opinion,  is  immaterial. 
The  charge  is  in  substance  that  the  money  was  to  be  col- 
lected and  paid  over  to  Wirt.  Defendant  did  collect  the 
money  of  Denison,  and  never  paid  it  over. 

The  evidence  as  to  the  third  charge  is  too  general  to 
establish  it.     We  find  it  not  proved. 

The  fourth  charge  is  proved.  The  payment  of  the  money 
by  Denison  to  Moore  is  proved  by  a  receipt  dated  October 
27,  1886,  as  follows:  — 

"  Received  of  E.  F.  Denison  the  sum  of  one  hundred 
and  fifty  ($150)  dollars,  the  same  being  for  fees  and 
court  expense  in  procuring  dismissals  of  the  following 
actions:  Burke  v.  Denison,  Bourne  v.  Denison,  Forbes  v. 
Denison,  Treadwell  v.  Denison,  Warrington  v.  Denison, 


Digitized  byVjOOQlC 


3G2  In  re  Moore.  [Sup.  Ct. 

Gray  v.  Denison,  the  same  to  be  repaid  in  case  I  am  not 
successful  in  said  matters  of  procuring  dismissals. 

"  Chas.  H.  Moore." 

We  are  satisfied  this  money  was  never  used  by  Moore 
for  the  purpose  for  which  it  was  received,  and  that  it 
was  never  returned  to  Denison.  Nor  was  any  settlement 
ever  made  by  which  Denison  released  Moore  from  the  re- 
payment of  this  money,  or  any  other  money  to  him  in  case 
it  was  not  used  in  procuring  the  dismissal  of  the  cases 
mentioned  on  the  receipt,  as  was  promised  in  the  receipt. 
Denison  denies  that  any  such  settlement  was  made,  and  in 
our  opinion  the  proof  sustains  his  denial. 

In  the  matter  of  the  three  charges  sustained,  Moore 
was  acting  as  attorney  at  law  for  Denison,  regularly  re- 
tained by  him.  As  to  the  money  he  was  to  collect  for 
the  relator  Wirt  (specified  in  the  second  charge),  he  was 
acting  for  Denison,  and  the  money  he  was  to  collect  was 
to  settle  the  suit  above  named,  brought  by  the  Miners' 
Foundry  against  Denison.  The  money  was  not  paid  to 
Wirt,  and  the  suit  was  not  settled.  Neither  was  it  re- 
turned to  Denison. 

In  the  matter  above  mentioned,  defendant  was  guilty 
of  a  violation  of  his  duties  as  an  attorney  and  counselor 
at  law. 

The  judgment  of  the  court  is,  that  the  said  Charles 
H.  Moore  be  suspended  from  the  practice  of  law  in  the 
courts  of  this  state  for  the  period  of  five  years  from  the 
entry  hereof. 

McFarland,  J.,  Sharpstein,  J.,  McKiNSTRY,  J.,  Pat- 
erson,  J.,  and  Searls,  C.  J.,  concurred. 
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[No.  11908.     Department  Two.— -May  28,  1887. J 

A.   E.   HECHT,  Appellant,  v.  WILLIAM   SLANEY 
ET  AL.,  Respondents. 

HOMESTEAI>--ACTION  TO  EnFOBCE  TbUST  IN — INSOLVENCY — OrOEB  SET- 
TING Apart  Homestead — Statute  of  Limitations. — ^Thc  action 
was  brought  by  a  judgment  creditor  of  an  insolvent  to  establish 
and  enforce  a  constructive  trust  as  against  him  in  certain  land 
which  had  been  set  aside  to  him  in  the  insolvency  proceedings  as  a 
homestead,  on  the  ground  that  the  same  was  not  a  valid  homestead 
when  the  order  setting  it  aside  was  made,  and  that  the  court  was 
induced  to  make  the  order  through  the  fraudulent  representations 
of  the  defendant  that  it  was  a  homestead.  The  complaint  alleged 
that  the  plaintiff  had  no  notice  of  the  order,  or  of  the  fraud 
of  the  defendant  until  about  two  years  prior  to  the  commence- 
ment of  the  action,  ffe/d,  that  the  statute  of  limitations  com- 
menced to  run  against  the  action  from  the  time  of  the  termina- 
tion of  the  insolvency  proceedings,  and  barred  the  same  at  the  ex- 
piration of  four  years. 

fo. — Notice  of  Public  Records  Implied. — HcW  further,  that  the  order 
setting  aside  the  homestead  being  a  matter  of  public  record  in  the 
insolvency  proceedings,  the  plaintiff  was  charged  with  notice  there- 
of, and  that  ignorance  of  the  fraud  would  not  stay  the  running  of 
the  statute. 

Id. — Implied  Trust — Statute  op  Limitations  Runs  against. — The 
statute  of  limitations  runs  in  favor  of  a  defendant  chargeable  as 
trustee  of  an  implied  trust,  and  it  is  not  necessary,  in  order  to 
set  the  statute  in  motion,  that  he  should  have  denied  or  repudiated 
the  trust.  In  such  a  case,  the  statute  begins  to  run  when  the 
wrong  complained  of  is  done,  and  the  limitation,  under  section 
343  of  the  Code  of  Civil  Procedure,  is  four  years. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

Graves  &  O'Melveny,  and  Chapman  &  Hendrick,  for 
Appellant. 

//.  M,  Smith,  and  W,  H,  Clark,  for  Respondents. 

Belcher,  C.  C.  —  This  is  an  appeal  by  the  plaintiff 
from  a  judgment  entered  against  him,  after  demurrer 
sustained  to  his  complaint. 

The  facts  set  forth  in  the  complaint  may  be  briefly  stated 
as  follows :  — 
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On  the  seventeenth  day  of  May,  1879,  S.  W.  Levy  re- 
covered a  judgment  in  the  District  Court  of  the  twenty- 
third  judicial  district  of  this  state  against  the  defendant, 
William  Slaney,  for  the  sum  of  $2,296.17,  and  $32.20 
costs. 

On  the  10th  of  May,  1884,  Levy  assigned  the  judgment 
to  the  plaintiff,  and  no  part  of  it  has  ever  been  paid. 

On  the  24th  of  July,  1879,  Slaney  filed  a  petition  in  in- 
solvency in  the  County  Court  of  Los  Angeles  County,  and 
on  the  same  day  an  order  was  made  staying  all  proceedings 
against  him,  which  order  remained  in  full  force  till  the  28th 
of  February,  1882. 

On  the  30th  of  August,  1879,  H.  M.  Mitchell,  sheriff  of 
Los  Angeles  County,  was  appointed  assignee  of  the  estate 
of  Slaney,  and  received  the  usual  assignment;  and  he  con- 
tinued to  act  as  such  assignee  until  he  was  discharged  on  the 
28th  of  February,  1882. 

On  the  25th  of  February,  1879,  Slaney  was  the  owner  of 
certain  real  property  in  the  city  of  Los  Angeles,  and  filed 
a  declaration  of  homestead  thereon. 

On  the  17th  of  September,  1879,  he  filed  a  petition  in 
the  County  Court,  where  his  insolvency  proceedings 
were  pending,  asking  that  the  property,  on  which  he 
had  filed  his  declaration  of  homestead,  be  exempted  and 
set  apart  to  him.  The  petition  represented  that  the 
property  had  been  duly  selected  as  a  homestead,  and  was 
exempt  from  execution;  and  without  any  notice  of  the 
filing  of  the  petition,  or  of  the  time  set  for  the  hearing 
thereof,  the  property  was,  by  an  order  of  court  made  on 
the  24th  of  January,  1880,  set  aside  to  him  as  a  home- 
stead. 

It  is  then  alleged  that  the  representations  in  the  peti- 
tion were  false;  that  the  property  was  then  worth  at  least 
'  ten  thousand  dollars,  and  was  not  subject  to  be  claimed 
as  a  homestead,  because  at  the  time  of  its  selection  and  up 
to  the  time  when  it  was  set  aside,  it  was  used  almost  wholly 
for  business  purposes. 
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It  is  further  alleged  that  the  representations  were 
fraudulent  and  made  for  the  purpose  of  defrauding  his 
creditors  by  withdrawing  this  property  from  the  as- 
signee's hands,  and  that  it  really  constituted  all  the 
assets  of  the  insolvent;  that  neither  the  plaintiff  nor  his 
assignor  had  any  notice  of  the  order  setting  aside  the 
property,  or  of  the  representations,  until  the  seventh  day 
of  May,  1884,  and  that  by  reason  of  the  imposition  prac- 
ticed upon  the  court  in  procuring  the  order,  he  became 
and  now  holds  the  property  as  a  trustee  for  his  creditors, 
including  the  plaintiff. 

The  prayer  is,  that  he  be  adjudged  to  hold  the  property 
in  trust  for  his  creditors,  and  that  it  be  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  the  debt  of  plaintiff  and 
other  creditors  who  may  come  in. 

The  defendants,  other  than  Slaney,  were  made  parties 
to  the  action,  because  they  claim  some  interest  in  or  lien 
upon  the  property. 

The  demurrer  was  upon  the  grounds :  — 

1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  That  Mitchell  should  have  been  made  a  party 
plaintiff. 

3.  That  the  action  was  barred  by  sections  336  and  343 
of  the  Code  of  Civil  Procedure. 

The  action  was  commenced  on  the  ninth  day  of  April, 
1886,  more  than  six  years  after  the  homestead  was  set 
aside,  and  more  than  four  years  after  the  insolvency  pro- 
ceedings were  terminated.  And  it  was  brought  to  es- 
tablish and  enforce  against  the  defendant  a  constructive 
trust. 

The  plaintiff  set  forth  in  his  complaint  the  facts  in  re- 
gard to  his  judgment,  but  this  was  only  to  show  that  he  was 
a  creditor,  and  as  such  entitled,  with  the  other  creditors,  to 
the  relief  which  he  sought. 

The  theory  upon  which  the  action  was  commenced 
evidently  was,  that  the  property  was  not  subject  to  be 
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selected  as  a  homestead,  and  so  the  declaration  filed  did 
not  constitute  it  a  homestead,  and  that  as  there  was  no 
valid  homestead  when  the  order  was  made  setting  it 
apart,  the  order  was  a  nullity,  and  the  property  was  still 
subject  to  the  payment  of  the  insolvent's  debts.  And  this 
theory  was  supposed  to  be  sustained  by  the  decisions 
of  this  court.  {Tiernan  v.  His  Creditors,  62  Cal.  286; 
Laughlin  v.  Wright,  63  Cal.  118;  Matzen  v.  Shaeffer,  65 
Cal.  81.) 

In  this  view  of  the  case  the  principal  question  is,  Was 
the  action  barred  by  the  statute  of  limitations  ? 

Whatever  may  once  have  been  the  rule,  it  is  now  well 
settled  that  the  statute  of  limitations  runs  in  favor  of  a 
defendant  chargeable  as  a  trustee  of  an  implied  trust, 
and  it  is  not  necessary,  in  order  to  set  the  statute  in  motion, 
that  he  should  have  denied  or  repudiated  the  trust. 
{Howell  V.  Hozvell,  15  Wis.  55;  Haynie  v.  Hall,  5 
Humph.  290 ;  Wilmerding  v.  Russ,  33  Conn.  67 ;  Kennedy 
v.  Baker,  59  Tex.  150;  Currey  v.  Allen,  34  Cal.  254;  Perry 
on  Trusts,  sec.  865.) 

In  such  a  case,  the  statute  begins  to  run  when  the  wrong 
complained  of  is  done,  and  under  our  code  the  limitation  is 
four  years.  (Code  Civ.  Proc,  sec.  343;  Filler  v.  5.  P.  R. 
R,  Co,,  52  Cal.  42.) 

As  the  plaintiff's  action  was  commenced  more  than  four 
years  after  the  order  staying  all  proceedings  against  the 
insolvent  ceased  to  be  in  force,  it  was  clearly  barred,  unless 
saved  by  the  averment  in  the  complaint,  that  neither  the 
plaintiff  nor  his  grantor  had  any  notice  of  the  order  setting 
aside  the  homestead,  or  of  the  false  and  fraudulent  repre- 
sentations in  the  petition  asking  that  it  be  set  aside,  until 
the  7th  of  May,  1884. 

But  these  were  matters  of  record  in  the  court,  which, 
with  reasonable  diligence.  Levy,  the  assignor,  might 
seasonably  have  known,  and  it  would  seem  should  have 
known.  As  no  averment  is  made  to  the  contrary,  it 
must  be  presumed  that  he  actually  knew  of  the  filing  of 
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the  declaration  of  homestead,  of  the  value  and  use  of  the 
property  at  that  time,  and  that,  notwithstanding  the  dec- 
laration, it  did  not  become  a  homestead  in  fact;  that  pro- 
ceedings in  insolvency  were  commenced  and  regularly 
conducted  to  an  end,  and  that  he,  as  a  creditor,  was  entitled 
to  have  the  property  sold  and  the  proceeds  distrib- 
uted. Still,  though  no  dividend  was  received,  both  he  and 
the  plaintiff  slept  on  their  rights  for  years.  No  reason 
being  assigned  why  notice  of  the  representations  and 
order  was  not  sooner  had,  the  case  would  seem  to  be 
one  where  the  maxim,  Vtgilantibus,  non  dormientibtis,  jura 
svbveniunt,  has  peculiar  application.  The  rule  in  such 
cases  is,  that  a  party  is  presumed  to  know  whatever  he 
might,  with  reasonable  diligence,  have  discovered :  and  when 
the  fundamental  facts  upon  which  the  alleged  frauds  rest 
are  matters  of  public  record,  open  to  his  inspection,  igno- 
rance of  the  fraud  will  not  excuse  his  laches,  nor  stay  the 
running  of  the  statute.  {Smith  v.  Talbot,  18  Tex.  775; 
Nudd  V.  Hamblin,  8  Allen,  130;  Manning  v.  San  Jacinto 
Tin  Co.,  7  Saw.  418.) 

It  follows,  in  our  opinion,  that  the  action  was  barred,  and 
the  judgment  should  be  affirmed. 

FooTE^  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  11846.     Department  Two.— May  28,  1887.] 

B.  COHN,  Respondent,  v.  H.  S.  PARCELS,  Tax  Col- 
lector OF  the  City  of  Los  Angeles,  Appellant. 

Street  Assessment — Widetsino  Street  in  Los  Angeles — Action  to 
Restrain  Enforcement  of  Assessment — City  not  Necessary 
Party. — In  an  action  to  restrain  the  tax  collector  of  the  city  of 
Loe  Angeles  from  enforcing  an  assessment  levied  on  a  certain  lot 
for  the  purpose  of  paying  the  damages  occasioned  by  the  con- 
demnation of  land  for  widening  and  extending  an  adjacent  street^ 
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the  city  is  not  a  necessary  party  defendant,  for  the  reason  that 
under  its  charter  it  is  not  liable  in  any  event  for  the  damages 
caused  by  the  condemnation,  and  the  assessment,  if  collected,  would 
go  into  a  special  fund  to  be  paid  to  the  parties  entitled  thereto. 
Public  Squabe — Pabtial  Inclosure  of — Use  of  Excluded  Portion  as 
A  Street. — ^A  strip  of  land  in  the  city  of  \jos  Angeles  originally 
forming  part  of  a  public  plaza,  as  laid  out  by  the  authoritieH  of  the 
pueblo,  and  subsequently  declared  to  be  part  of  a  public  square  by 
an  ordinance  of  the  city,  does  not  cease  to  be  a  part  of  the  square 
and  become  a  public  street  by  being  excluded  from  an  inclosure 
erected  about  the  rest  of  the  square,  and  used  by  the  public  for  the 
purposes  of  a  street. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Williams  &  McKinley,  and  /.  C.  Daly,  for  Appellant. 

Howard  &  Scott,  for  Respondent. 

Belcher,  C.  C.  —  It  is  provided  by  the  charter  of  the 
city  of  Los  Angeles  that  when  land  has  been  con- 
demned for  the  widening  or  extension  of  a  street,  the 
damages  shall  be  paid  by  the  holders  of  the  property 
fronting  on  and  adjacent  to  the  street  to  be  extended 
or  widened,  and  that  assessments  shall  be  levied  on 
the  property  in  a  certain  manner  to  raise  the  amount 
needed,  and  "  in  case  any  street  crosses  the  line  of  or  forms 
a  junction  with  any  street  so  laid  out,  extended  or 
improved,  ....  the  land  on  the  corners  formed  by  said 
intersection  or  junction  shall  be  assessed "  for  an  addi- 
tional sum. 

Under  the  provisions  of  the  charter,  proceedings  were 
regularly  taken  by  the  city  authorities  to  widen  and  ex- 
tend Main  Street.  The  plaintiff  owned  a  lot  fronting  on 
that  street,  which  was  assessed  for  an  additional  sum  of 
$213.78,  on  account  of  a  supposed  frontage  on  another 
street,  "  forming  a  junction  with  "  Main  Street. 

The  defendant  was  about  to  sell  the  plaintiff's  lot  to 
pay  this  additional  assessment,  when  this  action  was  com- 
menced   to    restrain    the    sale,    upon    the    ground    that 
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the  assessment  was  improperly  made,  and  the  sale  would 
cast  a  cloud  upon  the  plaintiff's  title. 

The  defendant  demurred  to  the  complaint  upon  the 
ground  that,  in  collecting  the  assessment,  he  was  acting 
in  his  official  capacity  as  the  agent  and  servant  of  the  city 
of  Los  Angeles,  and  the  city  should  have  been  joined  as  a 
party  defendant. 

The  court  overruled  the  demurrer,  and  this  ruling  is 
assigned  as  error. 

We  think  the  demurrer  was  properly  overruled. 

There  have  been  many  similar  cases  in  this  state  brought 
against  collectors  of  taxes  and  assessments,  but  the  point 
here  presented  does  not  appear  to  have  been  made  in  any 
of  them. 

In  support  of  their  contention,  counsel  for  appellant  cite 
GUmore  v.  Fox,  10  Kan.  509.  That  was  an  action  to  re- 
strain the  sale  of  real  property  for  an  assessment,  and  it 
was  held  that  the  city  was  a  necessary  party  defendant. 
The  decision  was,  however,  based  upon  the  ground  that 
the  money,  when  collected,  would  belong  to  the  city,  which 
was  liable  for  the  payment  of  the  damages  in  case  the 
assessments  were  not  collected. 

That  case  is  not  in  point  here,  for  the  reason  that  under 
its  charter  the  city  of  Los  Angeles  was  not  made  liable  for 
the  payment  of  the  damages  in  any  event,  and  the  money, 
if  collected,  would  have  gone  into  a  special  fund,  to  be  paid 
out  to  the  parties  entitled  to  it.  The  city  had,  therefore,  no 
such  interest  in  the  case  as  to  make  it  a  necessary 
party. 

At  the  trial  the  case  was  submitted  upon  an  agreed  state- 
ment of  facts,  and  the  only  question  made  in  regard 
to  the  validity  of  the  assessment  was  as  to  whether  plain- 
tiff's lot  fronted  on  a  street  forming  a  junction  with  Main 
Street. 

Plaintiff  recovered  judgment,  and  from  that  and  an 
order  denying  a  new  trial  defendant  appealed. 

It  aooears  from  the  asfreed  statement  of  facts  that  the 
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strip  of  land,  which  is  claimed  by  appellant  to  be  a  street, 
and  to  form  a  junction  with  Main  Street,  is  a  part  of  a 
tract  which  was  owned  by  the  pueblo  of  Los  Angeles,  and 
prior  to  1846  was  laid  out  by  the  authorities  of  the  pueblo 
as  a  public  plaza,  and  on  the  20th  of  December,  1856,  was, 
by  an  ordinance  of  the  city  of  Los  Angeles,  declared  to  be  a 
public  square. 

For  some  time  after  the  passage  of  the  ordinance,  all 
of  the  land  so  set  apart  was  open  and  used  as  a  public 
square;  but  prior  to  1872,  a  fence  was  erected  which  in- 
closed the  greater  part  of  it,  leaving  out  Main  Street  to 
the  west  (which  had  theretofore  been  set  apart  as  a  pub- 
lic street),  and  also  leaving  out  a  strip  along  the  north 
line  of  plaintiff's  lot,  eight  feet  wide.  In  1872  this  fence 
was  changed  and  made  elliptical  in  form,  and  was  so  placed 
that,  at  its  nearest  point,  it  was  distant  from  the 
plaintiff's  lot  seventy  and  one  half  feet.  The  ground 
within  the  inclosure  has  always  been  used  as  a  public  park, 
and  the  strip  between  the  elliptical  fence  and  the  plaintiff's 
lot  has  since  been  used  by  the  general  public  for  passing 
and  repassing  on  foot,  and  with  vehicles  and  animals,  but 
has  never  been  declared,  by  any  ordinance  or  resolution  of 
the  city,  to  be  a  street,  nor  has  it  ever  been  graded  under 
authority  of  the  city. 

Upon  these  facts,  did  the  strip  of  land  in  question  be- 
come a  public  street?  We  do  not  see  how  it  can  be  right- 
fully claimed  that  it  did.  As  well  might  it  be  said,  if  the 
square  had  never  been  inclosed,  and  the  public  had  been 
permitted  to  pass  and  repass,  on  foot  and  with  vehicles 
and  animals,  diagonally  across  it,  that  the  ways  so  used 
were  thereby  made  streets  of  the  city.  Being  a  part  of 
the  land  dedicated  as  a  public  square,  the  strip  must  be 
held,  we  think,  to  remain  such  until  its  character  and 
use  shall  be  changed  by  some  official  and  authoritative  ac- 
tion. 

It  follows  that  the  judgment  and  order  should  be  af- 
firmed. 
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FooTE,  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  11566.    Department  Two.— May  28,  1887.] 

AUGUST  HEILBRON  et  al.,  Respondents,  v.  JOHN 
HEINLEN  ET  AL.,  Appellants. 

Tbbsfasb  Quabe  Clausum — Action  by  Tenant — Actual  Posbbbsion — 
Evidence  to  Rebut — Statute  or  Limitations. — A  tenant  for  years 
cannot  maintain  an  action  to  recover  damages  for  a  trespass  upon 
the  leased  premises,  unless  he  was  in  the  actual  possession  thereof 
at  the  time  of  the  alleged  entry  of  the  defendant ;  and  for  the  pur* 

Sose  of  showing  that  the  plaintiff  was  not  so  in  the  possession,  evi- 
ence  is  admissible,  without  a  plea  of  the  statute  of  limitations, 
that  the  defendant  then  was,  and  for  many  years  prior  thereto  had 
been,  in  the  adverse  possession  thereof. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

G.  A.  Heinlen,  and  Atwell  &  Bradley ,  for  Appellants. 

D.  S.  Terry,  for  Respondents. 

Belcher,  C.  C.  —  This  is  an  action  to  recover  damages 
for  trespass  upon  real  property. 

It  is  alleged  in  the  complaint  that  for  more  than  two 
years  last  past,  the  plaintiffs  had  been  seised  and  pos- 
sessed of  all  that  certain  tract  of  land  in  the  counties  of 
Fresno  and  Tulare,  known  as  the  rancho  Laguna  de  Tache, 
containing  about  forty-eight  thousand  acres,  and  for 
which  a  patent,  dated  March  6,  1866,  was  issued  by 
the  United  States  to  Manuel  Castro;  that  on  the  seven- 
teenth day  of  December,  1883,  the  plaintiffs  were  engaged 
in  constructing  a  fence  of  posts  and  wire  along  the  right 
bank  of  Kings  River,  which  is  the  southern  boundary  of 
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the  rancho,  and  had  completed  the  fence  for  a  great  part 
of  said  line;  that  on  the  day  named,  the  defendants,  with- 
out right  and  against  the  will  of  plaintiffs,  cut  and  de- 
stroyed the  said  fence  for  a  distance  of  about  one  and  a 
half  miles  on  sections  30  and  31  in  township  18  south, 
range  20  east,  and  on  a  portion  of  section  36  in  township 

18  south,  range  19  east,  and  also  cut  and  destroyed  the 
posts  which  had  been  set  by  plaintiffs  for  the  purpose  of 
building  a  fence  for  a  distance  of  about  two  and  one  half 
miles  on  sections  1  and  2  in  township  19  south,   range 

19  east. 

The  defendants,  by  their  answer,  deny  that  the  plain- 
tiffs are  or  ever  were  seised  or  possessed,  or  entitled  to 
the  possession,  of  the  lands  described  in  their  complaint; 
deny  that  the  plaintiffs  at  the  time  named,  or  at  any 
time,  were  engaged  in  constructing,  or  had  constructed, 
any  fence  along  the  right  bank  of  Kings  River;  and  deny 
that  at  any  time  they,  or  either  of  them,  ever  cut  or  de- 
stroyed any  fence  for  any  distance,  on  any  sections, 
in  any  township  or  range,  or  cut  or  destroyed  any  posts 
on  any  sections,  in  any  township  or  range,  or  at  all,  upon 
any  lands  of  plaintiffs,  or  any  or  either  of  them,  or  that 
the  posts  or  fence,  alleged  to  have  been  cut  or  destroyed, 
were  situate  upon  any  lands  of  the  plaintiffs,  or  either  of 
them. 

At  the  trial,  the  plaintiffs  introduced  in  evidence  the 
patent,  with  the  map  attached  thereto,  from  the  United 
States  to  Castro,  deeds  from  Castro  conveying  the  whole 
rancho  to  Jeremiah  Clark,  and  a  lease  of  the  whole  rancho, 
dated  May  1,  1880,  from  Clark  to  the  plaintiffs,  for  a 
term  of  ten  years.  They  then  called  a  witness  to  prove 
the  building  of  the  fence  and  setting  of  the  posts  along  the 
right  bank  of  Kings  River  on  the  sections  named,  and  that 
the  fence  and  posts  were  cut  and  destroyed  by  cer- 
tain parties,  who  said  they  were  in  the  employment  of  de- 
fendants. 

The  defendants  then  called  several  witnesses,  some  of 
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whom  had  lived  near  and  known  Kings  River  and  the 
sections  of  land  named  in  the  complaint  since  1857,  and 
others  for  shorter  periods,  who  testified  that  the  fence 
constructed  and  posts  planted  by  the  plaintiffs  were  not 
upon  the  right  or  north  bank  of  that  river,  but  upon  the 
bank  of  a  slough  which  commences  on  the  south  side  of 
the  river  in  section  30,  township  18  south,  range  20  east, 
and  runs  thence  south  of  the  river  and  at  a  considerable 
distance  from  it  to  section  13,  township  19  south,  range 
19  east;  that  the  slough  has  never  carried  any  water  ex- 
cept in  times  of  high  water,  and  is,  and  always  has  been, 
known  as  Button  Willow  Slough. 

The  defendants  then  introduced  in  evidence  swamp-land 
certificates  of  purchase,  and  patents  from  the  state, 
conveying  to  the  defendant,  John  Heinlen,  all  the  lands 
lying  between  the  river  and  slough,  and  on  which  the 
fence  and  posts  were  placed,  except  that  part  thereof 
lying  in  section  30,  township  18  south,  range  20  east,  and 
for  that  they  introduced  a  similar  patent  to  Justin  Esrey. 

The  defendants  then  offered  to  prove  by  competent  wit- 
nesses that  for  the  last  ten  or  fifteen  years  they 
had  been  in  the  quiet  and  peaceable  possession  of  all  the 
land  described  in  their  patents  and  certificates  of  pur- 
chase, and  that  they  had  continuously  used  and  occupied 
it,  by  farming  a  portion  of  it,  and  grazing  stock  upon  it. 
The  plaintiffs  objected  to  this  testimony,  upon  the  ground 
that  the  defendants  had  not  pleaded  the  statute  of  limi- 
tations, and  therefore  it  was  incompetent  and  inadmissible 
under  the  pleadings. 

The  court  sustained  the  objection,  the  defendants  reserv- 
ing an  exception;  and  this  presents  the  principal  question 
for  consideration  in  the  case. 

It  will  be  observed  that  the  plaintiffs  claimed  to  be  ten- 
ants of  the  property,  and  that  they  offered  no  proofs  to 
show  that  they  had  ever  taken,  or  been  in,  the  actual 
possession  of  it.  And  that  they  did  not  claim  possession 
is  shown  by  statements  made  by  their  counsel  during  the 
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progress  of  the  trial  as  follows :  "  We  don't  rely  upon  any- 
thing but  strict  legal  right.  We  don't  claim  by  virtue  of 
possession." 

The  question  then  is,  What  must  a  tenant  show  in  order 
to  maintain  an  action  of  trespass  quare  clausumf 

In  Pollock  V.  Cummings,  38  Cal.  685,  the  court  says: 
"  In  an  action  of  trespass  upon  real  property,  the  plain- 
tiff may  recover  upon  alleging  and  showing,  in  addition 
to  the  injury  complained  of,  his  possession  of  the  prem- 
ises; and  his  right  to  the  possession  is  not  involved,  un- 
less the  defendant  tenders  an  issue  upon  that  fact,  and  in 
such  case,  as  was  said  in  Holman  v.  Taylor,  31  Cal.  338,  the 
right  of  recovery  depends  both  upon  possession  in  fact  and 
the  right  of  possession.'* 

In  Uttendorffer  v.  Saegers,  50  Cal.  496,  the  defendant 
pleaded  a  general  denial,  and  the  court  said :  "  The  action 
is  trespass  quare  clausum.  Its  gravamen  is  the  alleged 
possession  of  the  plaintiff  at  the  time  of  the  entry  of  the 
defendant.  In  this  view,  the  offer  of  the  defendant  to 
show  that  a  tenant  of  the  plaintiff,  and  not  the  plaintiff 
himself,  was  in  the  actual  possession  at  the  time  of  the 
alleged  trespass,  should  have  been  allowed. 

In  Raffetto  v.  Fiori,  50  Cal.  363,  the  plaintiffs  obtained 
a  patent  for  mining  ground,  and  brought  an  action  of 
trespass  against  the  defendants  for  working  the  ground 
and  taking  gold  therefrom.  The  defendants  were  in  pos- 
session of  the  ground,  claiming  title  thereto  before  the 
patent  was  issued;  and  when  the  action  was  brought  and 
tried,  it  was  held  that  the  action  of  trespass  could  not  be 
maintained. 

There  have  been  several  other  analogous  cases  in  this 
state,  where  it  was  held  that  the  owner  of  land  could  not 
maintain  replevin  for  crops  harvested  therefrom  by  one 
in  the  adverse  possession  of  the  land,  the  court  saying  that 
the  title  to  real  property  could  not  thus  be  tried  in  a  personal 
action.  (Page  v.  Fozvlcr,  37  Cal.  100;  S.  C,  39  Cal.  412; 
Penneybecker  v.  McDotigal,  46  Cal.  661.) 
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In  Greenleaf  on  Evidence,  section  613,  it  is  said: 
"  Though  the  right  of  property  may,  and  often  does, 
come  into  controversy  in  this  action  [trespass],  yet  the 
gist  of  the  action  is  the  injury  done  to  plaintiff's  posses- 
sion. The  substance  of  the  declaration  therefore  is, 
that  the  defendant  has  forcibly  and  wrongfully  injured 
property  in  the  possession  of  the  plaintiff,  and  under  the 
general  issue  the  plaintiff  must  prove.  —  1.  That  the  prop- 
erty was  in  his  possession  at  the  time  of  the  injury,  and  this 
rightly  as  against  the  defendant;  and  2.  That  the  injury 
was  committed  by  defendant  with  force." 

There  are  many  other  authorities  to  the  same  effect,  but 
they  need  not  be  cited. 

Here  the  defendants  denied  the  plaintiff's  possession 
of  the  locus  in  quo,  and  offered  to  show  their  want  of  pos- 
session by  proving  that  defendants  had  been  in  possession 
of  the  land,  using  it  for  farming  and  grazing  purposes, 
for  ten  or  fifteen  years.  The  object  was  not  to 
prove  title  in  the  defendants  under  the  statute  of  limi- 
tations, and  it  was  not  necessary  that  the  statute  should 
have  been  pleaded  in  order  to  make  the  testimony  admissi- 
ble. 

In  our  opinion,  the  court  erred  in  excluding  the  offered 
testimony,  and  the  judgment  and  order  should  therefore  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 

FooTE,  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 
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[No.  11551.    Department  Two.— May  28,  1887.] 

AUGUST  HEILBRON  et  al.,  Respondents,  v,  JOHN 
HEINLEN  ET  AL.,  Appellants. 

Ejectment — Description  of  Premises — Amendment. — In  an  action  of 
ejectment  to  recover  a  quarter-section  of  land  described  as  being  in 
"range  19  east,"  an  amendment  to  the  complaint  describing  the  land 
as  "range  20  east"  is  not  the  substitution  of  a  new  cause  of  action, 
and  may  properly  be  allowed. 

Ip. — ^Adverse  Possession — Payment  of  Taxes — ^Acr  of  Aprii^  1878. — 
The  amendment  of  April  1,  1878,  to  section  325  of  the  Code  of  Civil 
Procedure,  requiring  the  adverse  possessor  of  land  to  pay  all  state 
and  county  taxes  assessed  thereon,  in  order  to  acquire  title  by  ad- 
verse possession,  is  not  retroactive,  and  does  not  affect  adverse 
holdings  prior  to  the  date  of  its  passage. 

It. — Statute  of  Limitations — ^Defense  of — Instruction. — Where  the 
defendant,  in  an  action  of  ejectment,  sets  up  title  to  the  demanded 
premises  under  the  statute  of  limitations,  and  there  is  evidence 
tending  to  support  the  plea,  an  instruction  which  directs  the  jury 
to  find  for  the  plaintiff,  without  considering  such  defense,  is  er- 


AppEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

G.  A,  Heinlen,  for  Appellants. 

D,  S.  Terry,  for  Respondents. 

Belcher,  C.  C.  —  This  is  an  action  to  recover  posses- 
sion of  a  tract  of  land  in  Fresno  County,  which  is  alleged 
to  be  a  part  of  the  rancho  Laguna  de  Tache,  and  is  de- 
scribed as  "  that  portion  of  the  northwest  quarter  of  sec- 
tion 36,  township  18  south,  range  19  east,  which  lies  north 
of  Kings  River." 

The  complaint  is  in  the  usual  form  for  actions  of  eject- 
ment. The  answer  denies  the  plaintiffs'  seisin  or  right  to 
the  possession  of  the  land,  and  sets  up  the  statute  of  limi- 
tations. 

The  case  was  tried  by  a  jury,  and  the  verdict  and  judg- 
m^.nt  were  in  favor  of  plaintiffs.     The  defendants  moved 
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for  a  new  trial,  and,  their  motion  being  denied,  appealed 
from  the  judgment  and  order. 

As  originally  filed,  the  complaint  described  the  land  sued 
for  as  in  range  20  east.  Shortly  afterward,  plaintiffs' 
counsel  asked  and  were  permitted,  against  the  ob- 
jections of  defendants,  to  amend  the  complaint  by 
striking  out  the  word  "  twenty  "  in  the  description  of  the 
range,  and  inserting  in  the  place  thereof  the  word  "  nine- 
teen." 

It  is  claimed  that  the  court  erred  in  permitting  this 
amendment  to  be  made,  as  it  substituted  a  new  and  dif- 
ferent cause  of  action.  We  see  no  error  in  the  ruling.  A 
mistake  had  evidently  been  made  in  describing  the  land 
sought  to  be  recovered,  and  it  was  not  an  abuse  of  the 
court's  discretion  to  allow  it  to  be  corrected.  (Code  Civ. 
Proc.,  sec.  473.) 

At  the  trial,  the  plaintiffs  introduced  in  evidence  a  pat- 
ent from  the  United  States  to  Manuel  Castro,  dated  March 
6,  1866,  for  about  forty-eight  thousand  acres  of  land, 
known  as  the  rancho  Laguna  de  Tache,  and  deeds  from 
Castro  conveying  all  his  right,  title,  and  interest  in  the 
rancho  to  Jeremiah  Clark,  and  a  lease  of  the  rancho,  dated 
May  1,  1880,  for  ten  years  from  Clark  to  the  plaintiffs, 
with  the  privilege  of  purchasing  the  property  at  any  time 
during  the  term.  They  then  called  witnesses  to  prove  that 
the  demanded  premises  were  included  within  the  boundaries 
of  the  grant  as  fixed  by  the  patent. 

In  support  of  the  issues  tendered  by  them,  the  defend- 
ants called  witnesses  to  prove  that  the  demanded  premises 
were  not  within  the  calls  of  the  Castro  patent;  that  the 
land  was  swamp-land,  and  was  sold  as  such  by  the  state 
in  1861,  and  that  the  defendant  John  Heinlen  had  been 
occupying  and  claiming  it  adversely  to  the  plaintiffs  and 
their  grantor  for  more  than  ten  years  before  the  commence- 
ment of  the  action. 

At  the  request  of  the  plaintiffs,  the  court  instructed 
the  jury  as  follows :  — 
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"  The  jury  are  instructed  that  in  no  case  can  adverse 
possession  be  considered  estabhshed  under  the  provision 
of  any  section  of  the  Code  of  Civil  Procedure  of  CaHfor- 
nia,  unless  it  shall  be  shown  that  the  land  has  been  occu- 
pied and  claimed  for  the  period  of  five  years  continuously, 
and  that  the  party  or  persons,  their  predecessors  and  grant- 
ors, have  paid  all  state  and  county  taxes  assessed  upon  said 
land. 

"  If  the  jury  believe  from  the  evidence  that  the  land 
in  controversy  is  within  the  boundaries  of  the  survey  at- 
tached to  the  patent  from  the  United  States  to  Manuel 
Castro,  and  that  Jeremiah  Clark  has  succeeded  to  the  title 
of  Manuel  Castro,  and  that  the  plaintiffs  hold  under  title 
derived  from  Jeremiah  Clark,  then  you  will  find  a  verdict 
for  the  plaintiffs. 

These  instructions  were  misleading  and  erroneous.  The 
first  is  in  the  language  of  the  amendment  made  on  the  1st 
of  April,  1878,  to  section  325  of  the  Code  of  Civil  Pro- 
cedure. But  it  has  been  held  that  that  amendment  was  not 
retroactive,  and  did  not  at  all  affect  adverse  holdings  prior 
to  the  date  of  its  passage.  {Sharp  v.  Blankenship,  59  Cal. 
288;  Johnson  v.  Brown,  63  Cal.  391.) 

The  second  took  from  the  jury  all  right  to  consider  the 
defendants'  claim  of  title  under  the  statute  of  limitations, 
and  in  effect  told  them  to  find  a  verdict  for  the  plaintiffs. 
The  principal  question  at  the  trial  was,  whether 
the  defendant  John  Heinlen  did  or  did  not  have  adverse 
possession,  under  a  claim  of  right,  commencing  as 
early  as  1872,  and  continuing  for  more  than  five  years, 
and  there  was  testimony  upon  that  question,  we 
think,  which  should  have  been  submitted  to  the 
jury. 

It  is  objected  for  the  respondents  that  the  appellants 
have  not  filed  a  printed  transcript,  properly  authenticated, 
as  required  by  the  rules  of  this  court;  that  the  transcript 
contains  numerous  interlineations  and  writings  in  the 
margin  of  pages,   and   it   does   not   appear   when   or   by 
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whom  such  interlineations  and  marginal  writings  were 
made;  and  that  the  statement  on  motion  for  new  trial, 
found  in  the  transcript,  is  not  shown  to  have  been  agreed 
to  by  counsel,  or  settled  by  the  judge. 

It  is  sufficient  to  say  as  to  the  first  part  of  this  objec- 
tion, that,  in  considering  the  points  here  discussed,  we 
have  looked  only  to  the  printed  transcript,  which  is  properly 
certified  by  the  clerk  to  be  correct,  and  not  the  interlinea- 
tions and  writings  on  the  margins  of  pages;  and  as  to  the 
last  part  of  it,  that  the  statement  on  motion  for  new  trial 
was  properly  settled  and  certified  by  the  judge  who  tried  the 
case. 

It  follows  that  the  judgment  and  order  should  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Foote,  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 


[No.  11911.    Department  Two.— May  28,  1887.] 

FRESNO   CANAL  AND    IRRIGATION   COMPANY, 
Respondent,  v,  H.  C.  WARNER,  Appellant. 

Corporation — Action  by — Denial  of  Corporate  Existence — Special 
Verdict. — In  an  action  by  a  corporation  in  which  an  issue  is  raised 
as  to  the  corporate  existence  of  the  plaintiff,  the  court  may  direct 
the  jury  to  find  specially  upon  such  issue  in  addition  to  their  gen- 
eral verdict. 

Id. — Proof  op  Corporate  Existence — Articles  of  Incorporation — 
Copy  of  Certified  Copy. — In  such  an  action,  under  section  297  of 
Civil  Code,  a  copy  of  the  certified  copy  of  the  articles  of  incorpora- 
tion of  the  plaintiiT,  on  file  in  the  office  of  the  secretary  of  state, 
is  admissible  in  evidence  in  proof  of  its  corporate  existence. 

Id. — Contract  with  Apparent  Corporation — Estoppel. — One  who  has 
contracted  with  an  apparent  corporation  as  such  is  estopped,  in  an 
action  on  the  contract,  from  denying  the  existence  of  the  corpora- 
tion. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

.   Wigginton,  Creed  &  Hawes,  for  Appellant 

Nourse  &  Church,  for  Respondent. 

Belcher,  C.  C.  —  This  is  an  action  to  recover  the  sum 
of  five  hundred  dollars  alleged  to  be  due  the  plaintiff  for 
conducting  water,  sufficient  for  irrigation  purposes, 
upon  the  lands  of  defendant,  under  a  contract  made 
between  the  parties.  The  complaint  alleged  that  the 
plaintiff  was  a  corporation,  incorporated  under  the  laws 
of  this  state,  and  engaged  in  the  business  of  diverting 
water  from  Kings  River,  and  supplying  therewith,  for 
irrigation  and  other  useful  purposes,  the  people  of  Fresno 
County.  The  answer  denied  that  the  plaintiff  was  a  cor- 
poration, and  also  denied  the  making  of  the  contract 
alleged,  or  any  contract,  for  conducting  water  upon  hi? 
land. 

The  case  was  tried  by  a  jury,  and  the  verdict  and  judg- 
ment were  in  favor  of  plaintiff.  The  defendant  moved  for 
a  new  trial,  and  now  appeals  from  the  judgment  and  order 
denying  his  motion. 

It  appears  from  the  record  that,  at  the  commencement 
of  the  trial,  counsel  for  plaintiff  offered  in  evidence  a 
copy,  certified  by  the  secretary  of  state,  of  the  plaintiff's 
articles  of  incorporation.  Counsel  for  defendant  objected 
to  the  offered  evidence,  upon  the  ground  that  it  purported 
to  be  a  copy  of  a  copy,  and  was  irrelevant,  immaterial, 
and  incompetent.  The  court  overruled  the  objection,  and 
thereupon  the  paper  was  handed  to  the  clerk  of  the  court, 
and  by  him  marked  "  Plaintiff's  exhibit  A."  It  was,  how- 
ever, never  read  to  the  jury,  and  the  reading  of  it  was 
neither  waived  nor  admitted. 
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M.  J.  Church  was  then  called  as  a  witness,  and  testified 
that  he  was  "  the  M.  J.  Church  named  in  the  articles  of 
incorporation  of  plaintiff  as  one  of  the  corporators  of  said 
plaintiff,  and  that  he  owned  all  but  five  shares  of  the  cap- 
ital stock  of  plaintiff,  and  that  he  had  been  its  president 
ever  since  its  organization,  except  about  three  years, 
and  its  superintendent  ever  since  its  organization/*  No 
other  or  further  evidence  as  to  whether  plaintiff  was  a 
corporation  or  not  was  offered  during  the  trial  of  the 
cause. 

Upon  the  other  questions  involved,  considerable  evi- 
dence was  introduced  by  both  sides,  and  at  its  conclusion 
counsel  argued  the  case  to  the  jury.  The  court  then 
gave  its  instructions,  and  counsel  for  plaintiff  asked  that 
the  jury  be  permitted  to  take  with  them,  upon  retiring 
for  deliberation,  the  certified  copy  of  plaintiff's  articles  of 
incorporation.  This  was  refused,  and  thereupon  counsel 
asked  that  the  jury  be  instructed,  in  addition  to  their 
general  verdict,  to  answer  the  question :  "  Was  and  is  the 
plaintiff  a  corporation,  as  alleged  in  the  complaint  ?  "  This 
last  request  was  granted,  against  the  objection  and 
exception  of  defendant.  The  jury  then  retired,  and  in 
due  time  returned  with  a  general  verdict  in  favor  of  plain- 
tiff, and  an  answer  to  the  question  submitted  as  follows: 
"  We,  the  jury,  find  that  it  was  and  is  so  a  cor- 
poration." 

The  first  point  made  for  the  appellant  is,  that  the  court 
erred  in  submitting  to  the  jury  the  special  issue  as 
to  whether  the  plaintiff  was  a  corporation  or  not.  A  suffi- 
cient answer  to  this  point  is  that  the  code  fully  authorized 
the  ruling.  Section  625  of  the  Code  of  Civil  Procedure 
provides  that  the  court  "  in  all  cases  may  instruct  them  [the 
jury],  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing,  and  may 
direct  a  written  finding  thereon."  That  this  was  done  after 
argument,  and  after  the  giving  of  the  instructions  to  the 
jury,  is  not  material. 
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It  is  next  claimed  that  the  court  erred  in  admitting  in 
evidence  the  certified  copy,  from  the  office  of  the  secre- 
tary of  state,  of  the  plaintiff's  articles  of  incorporation, 
as  it  was  only  a  copy  of  a  copy.  Here,  too,  the  code  fur- 
nishes full  justification  for  the  action  of  the  court. 
Section  296  of  the  Civil  Code  provides  that  articles  of 
incorporation  must  be  filed  in  the  office  of  the  county  clerk 
of  the  county  in  which  the  principal  business  of  the  com- 
pany is  to  be  transacted,  and  a  copy  thereof,  certified  by 
the  county  clerk,  with  the  secretary  of  state.  And  section 
297,  then  further  provides :  "  A  copy  of  any  articles  of 
incorporation  filed  in  pursuance  of  this  chapter,  and  certified 
by  the  secretary  of  state,  must  be  received  in  all  the  courts 
and  other  places  as  prima  facie  evidence  of  the  facts  therein 
stated." 

Lastly,  it  is  insisted  that  the  verdict  was  not  justified 
by  the  evidence,  and  was  against  law. 

The  court  charged  the  jury  that  under  the  laws  of  this 
state  they  could  not  consider  any  documentary  evidence 
that  might  have  been  offered,  unless  the  document  had 
been  read  to  them,  or  its  reading  waived ;  and  the  position 
of  appellant  is,  that  as  the  plaintiff's  articles  of  incorpora- 
tion were  not  read  to  the  jury,  nor  the  reading  waived, 
there  was  no  evidence  before  them  showing  the  plaintiff's 
corporate  character,  and  hence  the  verdict  finding 
that  the  plaintiff  was  a  corporation  was  contrary 
to  the  evidence,  and  also  contrary  to  the  instructions  of 
the  court. 

Leaving  out  the  articles  of  incorporation,  we  think  there 
was  some  evidence  before  the  jury  tending  to  show 
that  the  plaintiff  was  a  corporation.  The  testimony  of 
Church  was  admitted  without  objection,  and  in  that  he 
speaks  of  the  plaintiff  as  a  corporation,  and  of  himself  as 
one  of  the  corporators,  and  says  he  owned  the  larger  part 
of  its  capital  stock,  and  had  been  its  president  a  part  of 
the  time  and  its  superintendent  all  the  time  since  its  organ- 
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ization.  How  could  this  be  true  if  the  plaintiff  never  be- 
came a  corporation,  either  de  jure  or  de  facto? 

But  however  this  may  be,  we  think  the  verdict  may 
be  sustained  upon  another  ground.  It  is  not  denied  that 
there  was  ample  evidence  before  the  jury  to  show  that 
the  contract  was  made  and  executed  by  the  plaintiff,  as 
alleged  in  the  complaint.  This  being  so,  the  defendant, 
under  the  rule  of  law  now  generally  accepted,  cannot  be 
heard  to  question  the  plaintiff's  existence  as  a  corpora- 
tion. 

In  Lehman  v.  Warner,  61  Ala.  455,  it  is  said,  on  page 
466 :  "  It  is  too  well  settled  now  to  be  controverted  that 
a  party  who  contracts  with  a  corporation,  whether  it  be 
by  subscription  for  its  stock,  or  by  promissory  note,  bond, 
mortgage,  or  other  form  of  contract,  is  estopped  from  de- 
nying the  existence  of  the  corporation,"  citing  authorities. 
It  is  then  added :  "  It  has  often  been  said  that  when  a 
corporation  sues,  its  corporate  existence  must  be  shown 
if  it  is  controverted.  When  the  action  is  against  one  con- 
tracting with  it  in  its  corporate  capacity,  the  contract  fur- 
nishes the  evidence." 

In  Close  v.  Glemvood  Cemetery,  107  U.  S.  477,  it  is 
said :  "  One  who  deals  with  a  corporation  as  existing  in 
fact  is  estopped  to  deny  as  against  the  corporation  that  it 
has  been  legally  organized." 

In  Oregonian  R'y  Co.  v.  Oregon  R.  &  N,  Co,,  10  Saw. 
470,  it  is  said :  "  The  law  is  well  settled  that  the  person 
who  contracts  with  an  apparent  corporation  as  such  is 
estopped,  when  sued  on  such  contract,  to  say  that  the  plain- 
tiff had  no  corporate  existence  or  power  to  make 
such  contract.  A  corporation,  like  an  individual,  when 
sued  on  a  contract,  may  set  up  as  a  defense  its  want  of 
power  or  capacity  to  make  such  contract;  but  the  party 
with  whom  it  contracts  cannot  set  up  such  a  want  of  power 
or  capacity  as  a  defense  to  an  action  by  the  corporation  for 
a  breach  thereof." 

The  same  doctrine  is  announced  in  Bigelow  on  Estop- 
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pel,  4th  ed.,  p.  527,  and  many  authorities  are  cited  in  sup- 
port of  it. 

In  support  of  their  contention  that  the  existence  of  the 
plaintiff  as  a  corporation  may  be  questioned  in  an  action 
like  this,  counsel  for  appellant  cite  Mokelumne  H.  M.  Co. 
V.  Woodbury,  14  Cal.  426;  S.  C,  83  Am.  Dec.  658;  Harris 
V.  McGregor,  29  Cal.  127;  and  O.  &  V.  R.  R.  Co.  v.  Plun 
mas  Co.,  37  Cal.  360,  361. 

But  these  cases  are  not  in  point.  In  neither  of  them 
was  the  action  based  upon  a  contract  alleged  to  have  been 
made  between  the  corporation  and  the  adverse  party. 
The  distinction  seems  to  be  this:  In  actions  not 
founded  upon  contract  made  between  the  parties,  the 
existence  of  the  alleged  corporation,  if  put  in  issue, 
must  be  proved;  but  when  one  has  contracted  with  an 
alleged  corporation,  and  is  sued  for  failure  to  perform  his 
contract,  he  cannot  be  heard  to  say  that  the  corporation 
had  no  existence,  and  for  that  reason  no  contract  was 
made. 

In  our  opinion,  the  judgment  and  order  should  be  af- 
firmed. 

FooTE,  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  20314.     In  Chambers.— May  31,  1887.] 

Ex  PARTE  ALICE  McCarthy,  on  habeas  Corpus. 

Vagrancy — Information — Sufficiency  cf  Allegation. — Under  section 
647  of  the  Penal  Code,  an  information  for  vagrancy  which  alleges 
that  the  defendant,  between  certain  specified  dates,  "willfully  and 
unlawfully  was,  has  been,  and  during  said  time  continued  to  be, 
and  still  is,  an  idle  and  dissolute  person,  who  wanders  ant!  roams, 
and  has  during  said  time  wandered  and  roamed,  about  tl»o  streets 
of  the  city  and  county  of  San  Francisco,  at  late  and  unusual  hours 
of  the  night,"  is  sufficient. 
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Application  for  a  writ  of  habeas  corpus.  The  facts  are 
stated  in  the  opinion. 

M.  S.  Wirt,  and  Martin  Quinlan,  for  Petitioner. 

JB.  B,  Stonehill,  for  Respondent. 

Searls,  C.  J.  —  The  petitioner,  Alice  McCarthy,  was 
convicted  of  vagrancy  in  the  Police  Court  in  and  for  the 
city  and  county  of  San  Francisco,  and  upon  an  appeal  to 
the  Superior  Court  the  judgment  was  affirmed. 

She  now  asks  to  be  discharged,  upon  the  ground  that 
the  complaint  against  her  stated  no  offense  of  which  the 
court  could  take  jurisdiction,  and  hence  that  the  judgment 
is  void. 

The  substance  of  so  much  of  the  complaint  as  is  neces- 
sary to  be  stated  is,  that  Alice  McCarthy,  on  and  from  the 
twenty-sixth  day  of  April  to  the  twenty-sixth  day  of  May, 
1887,  at  the  city  and  county  of  San  Francisco,  committed 
a  misdemeanor,  and  during  said  period  "  willfully  and  un- 
lawfully was,  has  been,  and  during  said  time  continued  to 
be,  and  still  is,  an  idle  and  dissolute  person,  who  wanders 
and  roams,  and  has  during  said  time  wandered  and  roamed, 
about  the  streets  of  said  city  and  county,  at  late  and  unusual 
hours  of  the  night." 

Section  647  of  the  Penal  Code,  under  which  petitioner 
was  convicted,  specifies  various  acts  as  constituting  va- 
grancy, among  which  are  common  prostitutes,  common 
drunkards,  etc.,  including,  also,  idle  and  dissolute  persons 
who  wander  and  roam  about  the  streets,  etc.,  using  the 
language  of  the  complaint  herein. 

The  first  clause  of  the  section  is  in  the  following  lan- 
guage :  — 

"Every  person  (except  a  California  Indian)  without 
visible  means  of  living,  who  has  the  physical  ability  to 
work,  and  who  does  not  for  space  of  ten  days  seek  em- 
ployment, nor  labor  when  employment  is  offered  him ;  every 
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healthy  beggar  who  solicits  alms  as  a  business,  ....  is  a 
vagrant." 

The  contention  of  petitioner  is,  that  the  statute  is  to 
be  construed  in  the  light  of  this  first  clause,  and  as  though 
its  requirements  were  repeated  in  connection  with  each 
of  the  other  acts  defined  as  constituting  vagrancy,  and 
that  to  charge  a  defendant  with  being  a  common  drunk- 
ard, a  healthy  beggar,  an  associate  of  known  thieves,  etc., 
is  not  sufficient  to  constitute  him  a  vagrant,  without  fur- 
ther charging  him  to  be  without  visible  means  of  living, 
etc. 

I  do  not  so  construe  the  statute.  It  enumerates  in  sev- 
eral groups  certain  acts  which  shall  constitute  vagrancy, 
and  he  or  she  who  is  guilty  of  the  acts  thus  enumerated 
in  any  one  of  these  groups  is  liable  to  the  penalty  of  the 
statute.      (People  v.  Frank,  28  Cal.  508.) 

The  complaint  charges  all  of  the  acts  specified  in  one 
of  these  groups,  and  is  therefore  sufficient.  The  fact 
that  it  states  in  addition  some  of  the  acts  specified  in 
other  and  independent  groups  of  the  same  section  does 
not  invalidate  it. 

The  case  of  People  v.  Forbes,  4  Park.  Cr.  611,  relied  on 
by  petitioner's  counsel,  is  not  in  point. 

In  that  case,  the  defendant  was  shown  to  have  been 
convicted  as  a  vagrant  in  this,  to  wit,  "  that  she  is  a  com- 
mon prostitute  and  idle  person." 

In  that  state  (New  York),  there  were  two  separate  stat- 
utes under  which  a  conviction  of  vagrancy  could  be  had. 
One  applied  to  "  all  common  prostitutes  who  had  no  law- 
ful employment  whereby  to  maintain  themselves,"  under 
which  the  defendant  was  presumed  to  have  been  con- 
victed; and  as  the  record  only  showed  that  she  was  a 
common  prostitute,  etc.,  and  failed  to  show  or  charge 
that  she  was  "  without  lawful  employment,"  etc.,  it  was 
held  insufficient. 

Under  our  statute,  as  was  well  said  in  that  case,  every 
word  which  defines  the  class  or  makes  a  part  of  the  descrip- 
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tion  is  material  and  important,  but  those  words  which  go 
to  define  any  other  class  of  vagrants  need  not  be  inserted. 

The  doctrine  of  People  v.  Forbes,  supra,  applies  to  those 
of  the  charges  set  out  in  the  complaint  which  fail  to  state 
all  the  requisite  facts  to  constitute  vagrancy,  but  has  no 
application  to  the  charge  against  defendant  herein  quoted, 
which  standing  alone  is  sufficient  to  maintain  and  uphold 
the  judgment. 

The  court  had  jurisdiction  of  the  prisoner,  and  she  was 
convicted  of  an  offense  within  the  statute. 

The  prayer  of  the  petitioner  is  denied,  and  she  is  re- 
manded to  the  custody  of  the  sheriff. 


[No.  11877.     Department  One.— May  31,  1887.] 

LASSEN  COUNTY,  Respondent,  v.  J.  S.  CONE,  Ap- 
pellant. 

LiCErrsE — Discrimination — Constitutional  Law. — An  ordinance  of  a 
board  of  supervisors  levying  a  license  tax  upon  all  sheep  which  are 
pastured  in  the  county,  but  exempting  from  the  payment  thereof 
those  persons  who  list  their  sheep  as  taxable  property  in  the  county, 
and  pay  taxes  on  them  as  such,  is  in  violation  of  section  21  of  ar- 
ticle 1  of  the  constitution,  prohibiting  the  granting  of  privileges 
or  immunities  to  any  class  of  citizens  which  are  not  granted  to  all 
citizens. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County. 

The  facts  are  stated  in  the  opinion. 

Chipman  &  Garter,  and  E,  V,  Spencer,  for  Appellant. 

E,  R.  Dodge,  and  A,  L,  Shinn,  for  Respondent. 

FooTE,  C.  —  This  is  an  appeal  from  a  judgment  ren- 
dered against  Cone,  in  favor  of  Lassen  County,  whereby 
there  was  recovered  from  him  a  certain  sum  of  money, 
viz.,  five  hundred  dollars,  being  two  and  a  half  cents  upon 
each  of  twenty  thousand  sheep,   which   he   had  pastured 
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in  that  county,  and  for  the  further  sum  of  one  hundred 
dollars,  as  a  penalty  in  not  paying  the  first-named  sum, 
which  by  an  ordinance,  passed  before  that  time  by  the 
board  of  supervisors  of  said  county,  had  been  denominated 
a  license  tax. 

The  county  claims  the  right  to  collect  such  license  fee 
and  penalty  by  virtue  of  section  35,  part  27,  of  the  County 
Government  Act,  the  portion  of  which,  as  it  is  alleged,  that 
gives  power  to  make  and  enforce  such  an  ordinance  being 
in  these  words :  — 

"  To  license  for  purposes  of  regulation  and  revenue  all 
and  every  kind  of  business  not  prohibited  by  law."  (Deer- 
ing's  Pol.  Code,  sec.  845.) 

The  ordinance  under  consideration,  as  we  think,  dis- 
criminates in  favor  of  those  engaged  in  the  business  of 
raising  sheep  in  Lassen  County,  as  against  persons  who 
raise  sheep  and  pay  taxes  upon  them  in  other  counties 
in  the  state,  and  although  denominated  a  license  tax 
upon  business,  is  in  reality  a  tax  upon  property.  It  levies 
a  tax  of  two  and  a  half  cents  per  head  upon  all  sheep 
which  are  pastured  in  that  county,  for  any  period  of  time 
during  any  given  year,  which  tax  is,  however,  not  to  be 
paid  by  those  who  list  their  sheep  as  taxable  property  in 
in  that  county,  and  pay  taxes  on  them  as  such.  Thus  it 
undertakes  to  force  sheep-raisers  from  another  county  of 
the  state  to  pay  a  tax  upon  property  in  Lassen  County, 
upon  which  they  had  already  paid  a  property  tax  in  an- 
other county,  where  it  is  listed  and  assessed  for  taxation. 
If  this  was  a  mere  police  regulation,  why  excuse  those  of 
the  same  class  from  paying  it,  if  they  pay  a  property  tax 
upon  it  to  Lassen  County? 

Does  not  this  appear  as  if  the  two  taxes  were  considered 
by  the  board  of  supervisors  as  interchangeable  and  simi- 
lar? The  sheep-raiser  of  Lassen  County  need  not  pay 
the  so-called  license  tax,  if  he  will  pay  in  lieu  thereof  the 
property  tax,  levied  and  assessed.  Taxes  for  revenue  is 
what  the  county  wants,  and  to  get  it,  as  against  those  who 
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do  not  have  their  property  listed  and  assessed  in  that 
county,  it  levies  upon  the  property  of  residents  of  other 
counties  who  have  already  paid  a  tax  upon  it  for  revenue 
in  their  own  county,  that  which  is  called  a  license  tax, 
i.  e.,  two  and  a  half  cents  upon  each  head  of  sheep  that 
Cone  grazes  in  Lassen  County  for  a  few  months  in  the 
year  (upon  his  own  land  mainly),  upon  which  he  has  al- 
ready for  that  year  paid  full  property  taxes  in  Tehama 
County. 

It  appears  to  us  clear  that  tliis  ordinance  cannot  be  re- 
garded as  a  police  regulation,  and  that  so  far  as  the 
defendant  is  concerned,  it  is  a  discrimination  against  him 
upon  his  property  as  a  citizen  of  this  state,  which  is  not 
applied  to  others  of  his  class,  and  that  it  grants  an  im- 
munity to  the  same  class  of  persons  in  Lassen  County 
which  is  not  given  to  the  defendant  as  one  of  that 
class. 

We  are  of  opinion,  therefore,  that  the  ordinance  in 
question  is  violative  of  that  part  of  section  21,  article  1, 
of  the  state  constitution,  which  is  as  follows :  "  Nor  shall 
any  citizen  or  class  of  citizens  be  granted  privileges  or  im- 
munities which,  upon  the  same  terms,  shall  not  be  granted 
to  all  citizens,"  and  which  applies  as  well  to  an  ordinance 
as  to  a  legislative  act. 

The  judgment  should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  render  judg- 
ment for  the  defendant  on  the  findings. 

Hayne,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  judgment  reversed  and  cause  remanded,  with  di- 
rections to  the  court  below  to  render  judgment  for  the 
defendant  on  the  findings. 
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[No.   20277.     Department  One.— May  31,   1887.] 

THE   PEOPLE,    Respondent,   v.   WORTH   BROWN, 
Appellant. 

Criminal  Law — Preliminary  Examination  op  Jubor — Questions 
Showing  Actual  Bias  —  Refusal  to  Allow  when  Error.  —  In 
a  criminal  prosecution,  a  juror  on  his  voir  dire  examination,  after 
stating  that  he  had  a  fixed  opinion  as  to  the  guilt  of  the  defend- 
ant, which  would  require  evidence  to  remove,  but  that  he  could 
and  would  give  him  a  fair  trial,  was  asked  by  the  defendant  cer- 
tain questions  for  the  purpose  of  ascertaining  the  extent  of  his 
opinion,  and  whether  it  resulted  from  prejudice  against  the  defend- 
ant or  his  case.  The  court  refused  to  allow  the  questions,  and 
denied  a  challenge  for  actual  bias.  The  defendant  exhausted  his 
peremptory  challenges  before  the  jury  was  completed.  Held,  that 
the  refusal  to  allow  the  questions  was  error. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  refusing  a  new  trial. 

On  the  trial,  a  witness  who  was  present  at  the  killing 
was  asked  by  the  defendant  whether  a  certain  wound 
found  in  the  body  of  the  deceased  was  caused  by  the 
entrance  or  exit  of  the  bullet  fired  by  the  defendant. 
The  prosecution  objected  to  the  question  on  the  ground 
that  no  proper  foundation  had  been  laid  therefor,  and 
because  it  did  not  appear  that  the  witness  was  an  expert 
on  gunshot  wounds,  or  was  a  surgeon.  The  court  sus- 
tained the  objection.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

P,  Reddy,  Oregon  Sanders,  and  /.  W.  Davis,  for  Appel- 
lant. 

Attorney-General  Johnson,  for  Respondent. 

Temple,  J.  —  The  defendant  was  tried  upon  a  charge 
of  murder,  and  was  convicted  of  murder  in  the  first  de- 
gree. The  appeal  is  from  the  judgment,  and  from  an  order 
denying  a  new  trial. 

On  the  trial,  M.  P.  Troxler  was  examined  as  to  his 
quaHfications  as  a  juror.     He  stated  that  he  had  heard 
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some  talk  of  the  case,  and  had  read  accounts  of  the  affair 
in  the  local  newspapers,  and  he  thought  he  read  the  evi- 
dence taken  before  the  coroner,  and  had  formed  an 
opinion  in  reference  to  the  guilt  or  innocence  of  the 
defendant.  He  was  then  asked  by  defendant's  counsel, 
"  Was  that  opinion  favorable  or  unfavorable  to  the  de- 
fendant?" 

Objection  was  made  that  it  was  irrelevant,  incompetent, 
and  immaterial,  and  the  court  sustained  the  objection. 
Defendant  then  asked :  "  What  is  your  opinion  now  from 
what  you  have  read  as  to  the  guilt  or  innocence  of  the 
defendant?"  To  which  there  was  interposed  the  same 
objection,  and  the  same  ruling  was  made. 

The  court  also  refused  to  allow  the  following :  — 

''  What  impression  did  the  reading  of  these  articles  make 
on  your  mind  ?  " 

Counsel  then  asked :  — 

"  Could  you  enter  upon  the  trial  of  this  case  with  the 
presumption  that  the  defendant  is  innocent  until  he  was 
proved  guilty?  or  would  you  enter  upon  the  trial  pre- 
suming that  defendant  is  guilty,  and  desiring  to  see  him 
vindicated  by  the  testimony  of  the  witnesses  here?  " 

Answer:    "I  don't  think  I  could." 

Question  by  counsel  for  the  defense :  '*  That  is,  you  don't 
think  you  could  enter  upon  the  trial  of  the  case  with  the 
belief  that  the  defendant  is  innocent?  " 

Answer :  "  No,  sir." 

Question  by  counsel  for  defense :  "  Do  you  think  you 
could  give  the  defendant  a  fair  and  impartial  trial  ?  " 

Answer :  "  I  think  I  could,  notwithstanding  I  have  an 
opinion  from  what  I  have  heard  and  read.  It  would  take 
good  evidence  to  remove  that  opinion." 

Question :  "  In  other  words,  you  would  be  of  opinion 
that  defendant  is  guilty  until  he  had  proved  himself  in- 
nocent ;  is  n't  that  the  exact  state  of  your  mind  ?  "  Ob- 
jected to  as  being  irrelevant,  incompetent,  and  immate- 
rial. 
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All  of  these  rulings  against  the  defendant  were  duly 
excepted  to,  and  the  juror  was  challenged  for  actual  bias. 

The  juror  proceeded  to  say  further,  in  reply  to  the  dis- 
trict attorney,  that  he  could  and  would  give  the  defendant 
a  fair  trial,  etc. 

The  court  denied  the  challenge,  and  the  defendant  ex- 
hausted all  of  his  peremptory  challenges  before  the  panel 
was  completed. 

The  precise  question  before  the  court  was  as  to  the 
existence  of  a  state  of  mind  on  the  part  of  the  juror 
which  would  or  might  prevent  him  from  acting  with 
entire  impartiality,  and  without  prejudice  to  the  rights 
of  defendant.  It  was  evident  the  juror  had  a  fixed  opin- 
ion as  to  the  guilt  of  defendant,  which  he  said  would  re- 
quire good  evidence  to  remove.  The  purpose  of  the 
attempted  examination  was  to  ascertain  so  far  as  possi- 
ble the  extent  of  this  opinion,  its  character,  and  whether 
it  resulted  to  any  extent  from  prejudice  against  defend- 
ant or  his  case.  We  think  the  examination  was  proper, 
and  that  the  court  erred  in  sustaining  the  objections  of  the 
district  attorney. 

This  matter  was  discussed  in  the  case  of  People  v.  Ham- 
ilton, 63  Cal.  377.  The  precise  point  here  made  was,  per- 
haps, not  involved  in  that  case,  but  we  are  satisfied  with 
the  reasoning  upon  this  subject  in  that  opinion. 

Misapprehension  upon  this  point  seems  to  have  arisen 
from  the  fact  of  the  former  practice  under  a  different 
statute,  and  the  decisions  based  upon  it. 

The  former  statute  made  an  unqualified  opinion  upon 
the  subject  of  defendant's  guilt  a  disqualification,  with- 
out reference  to  the  state  of  the  juror's  mind  in  other 
respects.  Of  course,  on  such  an  issue  it  was  not  impor- 
tant to  know  whether  the  opinion  was  favorable  or  unfa- 
vorable. But  even  then  when  the  challenge  for  actual 
bias  was  interposed,  it  was  competent  to  ask  the  ques- 
tions here  excluded.  Now,  the  whole  inquiry  is  made 
upon  the  challenge   for  actual  bias,   and   is  not  confined 


Digitized  byVjOOQlC 


May,  1887.]  Tcammon  v.  Denio.  393 

to  the  question  as  to  whether  the  juror  has  a  fixed  opin- 
ion or  not.  but  extends  to  all  matter  of  prejudice  which 
would  tend  to  show  that  the  juror  would  not  be  impartial. 
Entertaining  a  fixed  opinion  that  the  defendant  is  guilty 
would  seem,  under  the  present  statute,  to  be  sufficient 
to  sustain  a  challenge,  unless  the  court  finds  something 
else,  to  wit,  that  he  can  and  will  nevertheless  act  fairly 
and  impartially  upon  the  matters  to  be  submitted  to  him. 
The  court  is  not  bound  to  take  the  simple  statement  of 
the  juror  upon  these  matters,  but  counsel  have  a  right 
to  make  such  inquiries  as  will  bring  out  the  character  and 
force  of  the  conviction  he  has.  How  else  can  the  court 
determine  whether  he  is  able,  notwithstanding  his  prejudice, 
to  act  fairly  and  impartially? 

The  other  question  raised  may  not  arise  upon  the  new 
trial,  or  if  it  should,  the  circumstances  may  be  very  differ- 
ent. The  cases  upon  the  subject  are  very  numerous,  and 
from  them  it  is  very  difficult,  probably  impossible,  to  de- 
duce any  rule  or  body  of  rules  which  would  satisfactorily 
indicate  when  a  witness  may  be  allowed  to  give  his  opin- 
ion. A  decision  of  this  question,  therefore,  which  may  not 
again  arise,  would  serve  no  practical  end. 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

McKiNSTRY,  J.,  and  Paterson,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  11909.     In  Bank.— May  31,  1887.] 

G.  E.  SCAMMON,  Appellant,  v,  E.  C.  DENIO,  Re- 
spondent. 

Contract — Building — Claim  fob  Extra  Work — Arbitration. — In  an 
action  by  a  contractor  to  recover  a  balance  alleged  to  be  due  on 
the  contract  price  for  building  a  house,  the  plaintiff  is  not  enti- 
tled to  recover  for  extra  work  done,  and  materials  furnished,  when 
the  contract  provides  that  claims  for  such  extras  should  be  sub- 
mitted to  arbitration,  and  the  plaintiff  has  made  no  offer  or  re- 
quest so  to  submit  them. 
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Id. — Set-off — Completion  of  House  by  Owner. — In  such  an  action, 
the  defendant  is  entitled  to  set  off  an  amount  expended  by  him  in 
finishing  the  house,  after  the  refusal  of  the  contractor  to  complete 
it,  upon  being  notified  so  to  do,  authority  to  finish  the  house  upon 
the  happening  of  such  an  event  being  given  to  the  owner  by  the 
contract. 

Practice — Offer  of  Compromise — Conclusion  of  Trial  Within  Timk 
Limited  for  Accepting  Offer — Costs. — Under  section  997  of  the 
Code  of  Civil  Procedure,  the  failure  of  the  plaintiff  to  accept  an 
offer  of  compromise  does  not  preclude  him  from  the  right  to  re- 
cover costs,  although  the  judgment  rendered  in  his  favor  is  for  a 
less  amount  than  the  offer,  if  the  trial  is  concluded  within  five 
days  after  the  offer  was  made. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Barclay,  Wilson  &  Redick,  for  Appellant. 

Wells,  Van  Dyke  &  Lee,  for  Respondent. 

McFarland,  J.  —  This  action  was  brought  by  appel- 
lant (plaintiff  in  the  court  below)  to  recover  $1,348.10, 
the  alleged  balance  due  upon  a  written  contract  by  which 
appellant  was  to  build  a  house  for  respondent;  and  to 
enforce  a  mechanic's  lien  against  the  house,  and  prem- 
ises on  which  it  was  erected.  The  court  gave  judgment 
to  appellant  for  $483.72  only,  and  without  costs  or  attor- 
ney's fee;  and  also  gave  judgment  for  respondent  for  all 
costs  which  accrued  after  the  date  of  a  certain  offer  to 
compromise  hereinafter  mentioned. 

The  judgment  provides  for  the  enforcement  of  the  lien 
for  the  amount  above  stated. 

Appellant  appeals  from  that  portion  of  the  judgment 
which  allows  him  only  $483.72,  and  also  from  that  por- 
tion of  it  which  denies  him  costs  and  attorneys'  fees, 
and  gives  costs  to  respondent.  The  case  was  tried  with- 
out a  jury. 

1.  Appellant  complains  of  the  refusal  of  the  court  to 
consider  evidence  about  certain  extra  work  and  materials 
which    he    claimed    to    have    done    and    furnished    dur- 
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ing  the  construction  of  the  house.  But  the  court  finds  that 
the  contract  provides  that  claims  for  such  extras  should  be 
submitted  to  arbitration,  and  that  appellant  made  no  re- 
quest or  offer  to  so  submit  them,  and  the  finding  is  appar- 
ently correct. 

The  court  finds  that  appellant  neglected  and  refused, 
after  notice,  to  furnish  workmen  and  materials  to  finish 
the  house,  and  that  respondent  was  compelled  to  furnisli, 
and  did  furnish,  the  same  at  an  expense  of  $58.45,  which 
sum  the  court  allowed  respondent.  This  ruling  is  as- 
signed as  error.  The  court  finds  that  respondent  was 
allowed  to  do  this  by  the  contract;  and  as  the  whole  con- 
tract was  introduced  in  evidence,  although  only  a  part 
of  it  is  put  into  the  transcript,  we  see  no  error  in  the 
finding. 

It  does  not  appear  that  this  expenditure  comes  within 
the  arbitration  clause  of  the  contract,  as  contended  by  ap- 
pellant 

We  think,  therefore,  that  the  judgment  of  the  court 
below  as  to  amount  found  due  should  not  be  disturbed. 

2.  On  the  day  of  the  trial  of  the  action,  which  was  the 
day  on  which  it  regularly  came  on  to  be  heard,  but  be- 
fore the  trial  had  actually  commenced,  respondent  served 
on  appellant  a  notice  in  writing,  offering  to  allow  him  to 
take  judgment  for  the  sum  of  five  hundred  dollars;  and 
as  appellant  finally  recovered  a  little  less  than  five  hun- 
dred dollars,  the  court  refused  to  allow  him  any  costs, 
and  gave  judgment  to  respondent  for  costs  accruing 
after  the  date  of  the  offer.  This  ruling  was  made  in 
supposed  pursuance  of  section  997  of  the  Code  of  Civil 
Procedure.  But  that  section,  after  providing  for  such  an 
offer  of  compromise,  proceeds  as  follows:  "  If  the  plaintiff 
accept  the  offer,  and  give  notice  thereof  within  five  days,  he 
may  file  the  offer,  imth  proof  of  notice  of  acceptance,  and 
the  clerk  must  thereupon  enter  judgment  accordingly. 
If  the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  the  evidence 
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upon  the  trial;  and  if  the  plaintiff  fail  to  obtain  a  more 
favorable  judgment,  he  cannot  recover  costs,  but  must  pay 
the  defendant's  costs  from  the  time  of  the  offer." 

It  will  be  observed  that  this  section  requires  no  af- 
firmative action  on  the  part  of  a  plaintiff,  unless  he  elects 
to  accept  the  offer;  and  then  he  must  give  and  file  a 
notice  of  acceptance.  There  is  no  provision  for  an  af- 
firmative refusal  to  accept,  and  he  may  give  and  file  the 
notice  at  any  time  within  five  days.  The  offer,  there- 
fore, has  no  affect  whatever  until  after  the  expiration  of 
five  days,  unless  before  that  plaintiff  accepts  in  the  mode 
provided.  It  is  clear  that  the  code  does  not  mean  that 
a  plaintiff,  on  the  very  eve  of  a  trial,  with  his  witnesses, 
perhaps  all  present,  and  his  expenses  nearly  all  incurred, 
shall,  on  the  spur  of  the  moment,  be  forced  to  deter- 
mine at  once  the  important  question  whether  he  shall 
yield  a  part  of  what  he  may  consider  a  just  and  legal 
claim,  or  run  the  hazard  of  losing  all  his  costs  and 
necessary  disbursements,  and  having  judgment  against 
him  for  costs  of  the  other  party.  The  clear  meaning  is, 
that  he  shall  have  five  days  in  which  to  consider  the 
proposal  made  by  the  defendant.  And  if  in  the  mean 
time  —  without  acceptance  by  plaintiff  in  the  manner 
prescribed  —  the  trial  shall  have  regularly  progressed 
and  been  concluded,  the  offer  of  compromise,  as  against 
plaintiff,  simply  goes  for  naught.  Whether  or  not,  in 
such  a  case,  after  the  trial  had  progressed,  and  plaintiff 
had  discovered  his  case  to  be  much  weaker  than  he  sup- 
posed, he  could  stop  at  any  time,  within  the  five  days,  and 
accept  the  offer,  is  a  question  that  does  not  present  itself 
here;  but  a  case  can  easily  be  imagined  where  the  ques- 
tion would  be  an  exceedingly  interesting  one  to  a  defend- 
ant who  sought  an  advantage  by  serving  the  offer  to  com- 
promise on  the  eve  of  trial. 

The  above  views  are  entertained  by  the  courts  of  New 
York  with  respect  to  a  similar  provision  in  the  code  of 
that  state.     (^Herman  v.  Lyons,  10  Hun,  111;  Pomeroy  v. 
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HuUn,  7  How.  Pr.  161 ;  Walker  v.  Johnson,  8  How.  Pr. 
240.) 

It  is  true  that  the  court  found  that  appellant  refused 
to  accept  the  offer;  but  in  the  first  place,  there  is  no 
provision  for  a  refusal,  except  by  a  failure  to  serve  and 
file  a  notice  of  acceptance,  which  may  be  done  at  any 
time  within  five  days;  and  in  the  second  place,  there  is 
no  evidence  at  all  to  support  the  finding.  It  was  evi- 
dently based  upon  the  mere  fact  that  appellant  proceeded 
to  trial.  But  he  had  the  right  to  go  to  trial  on  the  day 
regularly  set  for  it,  and  within  the  five  days,  without  re- 
gard to  respondent's  offer.  He  could  treat  it  at  that  time 
as  of  no  avail. 

Section  1195  of  the  Code  of  Civil  Procedure,  provides 
that  in  an  action  to  enforce  a  mechanic's  lien  the  plain- 
tiff may  recover  as  costs  money  paid  for  recording  the 
lien  and  a  reasonable  attorney's  fee.  The  court  found  that 
the  expense  of  recording  was  $7.70,  and  that  $100  was  a 
reasonable  attorney's  fee. 

It  is  ordered,  therefore,  that  the  parts  of  the  judgment 
which  adjudge  that  plaintiff  do  not  recover  any  costs, 
disbursements,  or  attorneys'  fees,  and  that  defendant  re- 
cover her  costs  accruing  after  the  date  of  the  offer  of 
compromise,  be  reversed,  and  the  Superior  Court  is  di- 
rected to  modify  its  judgment  so  as  to  adjudge  to  appel- 
lant his  costs,  including  his  expenses  for  recording  his 
lien  and  his  attorney's  fee  of  $100,  as  found  by  the  court, 
and  so  as  to  direct  the  sheriff  to  apply  the  proceeds  of 
the  sale  of  the  premises  to  the  satisfaction  of  the  amount 
found  due  appellant,  viz.,  $483.72,  together  with  his  costs, 
including  said  expense  of  recording  his  lien,  and  his 
said  attorney's  fee,  and  not  to  apply  any  of  said  proceeds 
to  the  costs  of  respondent.  In  all  other  respects,  the  judg- 
ment is  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  20299.    In  Bank.  — May  31,  1887.] 

Ex  PARTE  THOMAS  AMBROSE,  on  Habeas  Corpus. 

Divorce — Action  for  by  Wipe — Order  fob  Alimony  Pendente  Lite 
— Judgment — Reservation  of  Questions  as  to  Pbopebty. — In  an 
action  instituted  by  a  wife  for  a  divorce,  and  for  a  division  of  the 
property  of  the  defendant,  an  order  was  made  pendente  lite  award- 
ing the  plaintiff  a  certain  monthly  allowance  as  alimony.  There- 
after the  court,  having  found  that  the  plaintiff  was  entitled  to  a 
divorce,  referred  the  action  to  a  referee  to  take  testimony  and  re- 
port upon  certain  questions  relating  to  the  property  of  the  defend- 
ant. Subsequently,  and  while  the  reference  was  pending,  the  court 
filed  additional  findings  of  fact  and  conclusions  of  law,  and  di- 
rected that  judgment  be  entered  in  favor  of  the  plaintiff,  reserving 
all  questions  as  to  the  property.  A  judgment  was  accordingly  en- 
tered for  a  divorce,  containing  a  provision  that  ^'all  questions  as  to 
property,  and  as  to  a  suitable  allowance  to  the  wife  for  her  sup- 
port, are  hereby  reserved."  Held,  that  the  judgment  was  not  final 
so  far  as  the  questions  concerning  the  property  were  concerned, 
and  did  not  render  inoperative  the  prior  order  for  alimony. 

Application  for  writ  of  habeas  corpus.  The  facts  are 
stated  in  the  opinion  of  the  court. 

Stanly,  Stoney  &  Hayes,  for  Petitioner. 

McAllister  &  Bergin,  for  Respondent. 

McKiNSTRY,  J.  —  On  the  24th  of  June,  1886,  Mary  C. 
Ambrose,  wife  of  the  petitioner,  commenced  an  action 
for  the  dissolution  of  the  bonds  of  matrimony.  In  her 
complaint,  after  alleging  facts  showing  extreme  cruelty, 
she  alleged  that  the  defendant  in  said  action,  the  peti- 
tioner herein,  was  a  man  of  large  means,  and  the  owner 
of  tracts  of  land  therein  described,  of  very  great  value, — 
of  the  value  of  between  five  hundred  thousand  and  six 
hundred  thousand  dollars. 

The  prayer  is  for  a  divorce,  and  an  injunction  re- 
straining defendant  from  disposing  of  his  property  pen- 
dente lite;  that  such  portion  of  the  property  of  defendant 
as  the  court  might,  on  the  hearing,  think  should  be  dis- 
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tributed  to  her  be  adjudged  and  decreed  to  her;  that  rea- 
sonable alimony  be  allowed  her  for  her  support  during 
the  pendency  of  the  action;  that  costs  and  counsel  fees 
lor  plaintiff  be  forthwith  paid  by  defendant;  that  in  the 
final  jud{^-  -cnt  there  I :  adjudged  to  the  plaintiff  such  por- 
tion of  the  property  (  :  defendant  as  might  be  deemed  just, 
and  fcr  ether  and  further  relief,  etc. 

The  action  was  callc  1  for  trial  in  the  Superior  Court, 
and  testimony  taken  theiein  in  the  months  of  August  and 
Septei  ,  1886;  and  on  the  27th  of  said  September, 
the  court  filed  findings  of  fact  and  the  conclusion  of  law 
that  the  plaintiff  was  entitled  to  a  divorce,  with  the  fur- 
ther order: — 

"  All  questions  as  to  property  are  hereby  reserved,  and 
the  cause  is  now  referred  to  B.  A.  Reynolds,  Esq.,  as  ref- 
eree herein,  to  take  such  testimony  as  the  respective  parties 
may  offer  upon  the  question  of  property,  and  to  report  to 
this  court :  — 

"  1.  What  is  the  common  property  of  plaintiff  and  de- 
fendant ? 

"  2.  What  is  the  separate  property  of  plaintiff,  and  the 
present  income  of  said  separate  property  ? 

"  3.  What  the  separate  property  of  the  defendant,  and 
the  present  income  of  said  separate  property  ? 

"And  also  to  report  to  this  court  all  testimony  taken 
before  him/' 

On  the  30th  of  December,  1886,  and  while  the  refer- 
ence was  pending,  the  Superior  Court  filed  additional  find- 
ings of  fact  and  a  conclusion  of  law  as  follows :  "  And  as 
conclusion  of  law  the  court  finds  that  the  plaintiff  is  entitled 
to  a  judgment  for  divorce  from  defendant,  on  the  ground 
of  extreme  cruelty  " ;  and  ordered,  "  Let  judgment  be  en- 
tered accordingly;  all  questions  as  to  property  being  re- 
served."    (Signed  by  the  judge.) 

And  on  the  3d  of  January,  1887,  a  judgment  (in  form) 
was  made  and  entered  in  the  action,  in  words  and  figures 
following :  — 
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(Title  of  court  and  cause.) 

"  In  accordance  with  the  findings  heretofore  entered  and 
filed  in  this  action,  it  is  hereby  adjudged  and  decreed  that 
the  marriage  heretofore  and  now  existing  between  the 
plaintiff,  Mary  C.  Ambrose,  and  the  defendant,  Thomas 
Ambrose,  be  dissolved,  and  the  same  is  hereby  dissolved 
upon  the  ground  of  extreme  cruelty  inflicted  by  the  said 
defendant  on  the  plaintiff,  and  the  said  parties,  plaintiff 
and  defendant,  are,  and  each  of  them  is,  freed  from  the 
obligations  of  said  marriage.  All  questions  as  to  property 
and  as  to  a  suitable  allowance  to  the  wife  for  her  support 
are  hereby  reserved." 

On  the  26th  of  July,  1886,  an  order  was  made  by  the 
Superior  Court  in  said  action  that  the  plaintiff  be  allowed 
the  sum  of  two  hundred  dollars  per  month  as  and  for 
alimony  pendente  lite,  commencing  with  the  date  of  the 
commencement  of  the  action. 

On  the  1st  of  April,  1887,  the  plaintiff  in  the  action 
aforesaid  demanded  of  the  defendant  therein,  the  petitioner 
herein,  the  payment  to  her  of  two  hundred  dollars,  by 
virtue  of  said  order  of  July  26,  1886,  which  petitioner 
refused  to  pay. 

April  14,  1887,  on  application,  the  judge  of  the  Su- 
perior Court  ordered  the  petitioner  to  show  cause  why  he 
should  not  be  adjudged  guilty  of  contempt  in  disobeying 
the  order  of  the  26th  of  July,  1886.  The  petitioner  ap- 
peared by  himself  and  counsel  in  response  to  such  order 
to  show  cause,  and  such  proceedings  were  had  under 
such  order,  that  the  same  came  on  for  hearing  before  the 
Superior  Court,  on  the  18th  of  April,  1887,  when  the 
petitioner  appeared  and  claimed  to  show  for  cause  that 
the  order  of  July  26,  1886,  was  vacated  by  the  entry  of 
the  judgment  and  decree  of  January  3,  1887.  The 
Superior  Court  made  and  entered  an  order  adjudging 
the  petitioner,  defendant  in  said  action,  guilty  of  con- 
tempt, and  that  he  stand  committed  to  the  jail  of  the 
city  and  county  of  San   Francisco,  there  to  remain  until 
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he  pay  said  sum  of  two  hundred  dollars  to  said  Mary  C. 
Ambrose,  plaintiff  in  said  action.  A  warrant  of  commit- 
ment was  issued  to  the  sheriff,  who  attached  the  person  of 
the  petitioner  and  imprisoned  him  in  the  county  jail,  and 
continues  to  imprison  him,  the  said  two  hundred  dollars 
not  having  been  paid.  The  petitioner  contends  that  the 
imprisonment  is  illegal,  and  the  order  directing  it  void,  and 
asks  to  be  discharged. 

It  is  contended  by  counsel  for  the  petitioner  that  the 
sole  question  to  be  determined  in  this  proceeding  is,  Was 
the  decree  entered  in  the  case  of  Ambrose  v.  Ambrose,  on 
January  3,  1887,  a  final  or  interlocutory  decree?  We  do 
not  find  it  necessary  to  decide,  however,  that  the  decree 
was  not  a  finality  so  far  as  it  adjudged  a  dissolution  of 
the  marriage.  We  have  only  to  consider  the  effect  of  the 
clause,  "  All  questions  as  to  property  ....  are  hereby 
reserved." 

The  language  imports  at  least  a  reservation  of  the 
issues  made  by  the  pleadings  as  to  property,  common  or 
separate,  for  further  investigation  in  the  action.  If  not  a 
reservation  for  that  purpose,  it  means  nothing.  It  would 
be  a  forced  construction  to  say  the  words  employed  are 
simply  a  declaration  that  the  court  refuses  to  try  or  pass 
on  those  questions.  Moreover,  the  same  rules  of  inter- 
pretation apply  in  ascertaining  the  meaning  of  a  court 
order  or  judgment  as  in  ascertaining  the  meaning  of  any 
other  writing,  and  if  the  language  be  in  any  degree 
uncertain,  we  may  properly  refer  to  the  circumstances 
surrounding  the  making  of  the  order  or  judgment,  —  to  the 
condition  of  the  cause  in  which  it  was  entered.  When 
the  decree  of  January  3,  1887,  was  entered,  the  referee 
was  proceeding  under  the  order  of  July  26,  1886,  which 
order  remained  in  full  force  and  effect.  The  decree  may 
properly  be  read  in  connection  with  the  order  of  reference 
and  the  proceedings  thereunder.  All  questions  of  property 
were  "  reserved,"  to  be  disposed  of  on  the  coming  in  of  the 
referee's  report. 

LXXn.    OAL. — 26 
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It  seems  to  us  that  to  justify  an  order  discharging  the 
petitioner,  we  would  be  compelled  to  treat  the  reserva- 
tion clause  in  the  decree  as  absolutely  void,  and  that  on 
the  entry  of  the  decree  for  divorce,  the  Superior  Court 
became  functus  lite,  with  no  jurisdiction  to  proceed  fur- 
ther in  the  cause,  to  entertain  the  report  of  the  ref- 
eree, to  hear  the  parties  upon  any  question  of  property, 
or  to  render  judgment  in  the  action  with  respect  thereto. 
But  this  would  be  to  disregard  the  clause  of  the  order  or 
decree  which,  as  we  construe  it,  reserves  such  questions, 
and  in  view  of  the  previous  order,  evidently  contemplates 
further  judicial  action  in  the  same  cause,  —  would  leave 
untried  important  issues,  and  questions  undetermined, 
for  the  determination  of  which  the  suit  was  commenced 
and  prosecuted.  In  construing  its  meaning,  we  are  not 
required  to  decide  whether  it  was  an  irregularity  to  enter 
the  decree  before  all  the  issues  were  tried.  If  the  court 
had  no  power  to  enter  it,  certainly  the  suit  was  not  ter- 
minated by  the  decree.  If  the  power  existed,  the  mean- 
ing of  the  decree  is,  that  the  questions  as  to  property  be 
reserved  for  further  hearing  and  consideration  in  the  same 
action. 

Ordered,  that  the  petitioner  be  remanded  to  the  custody 
of  the  sheriff. 

Thornton,  J.,  McFarland,  J.,  Sharpstein,  J.,  Tem- 
ple, J.,  Searls,  C.  J.,  and  Paterson,  J.,  concurred. 


[No.  20282.     In  Bank.— May  31,  1887.] 

THE  PEOPLE,  Respondent,  v,  THOMAS  WATSON, 

Appellant. 

Labceny — Information — Allegation  of  Ownership. — In  a  prosecu- 
tion for  larceny,  an  information  which  alleges  that  the  thing  stolen 
was  the  property  of  a  certain  woman  is  sufficient  to  sustain  a  con- 
viction, although  at  the  time  of  the  larceny  the  alleged  owner  was 
a  married  woman,  and  the  article  stolen  wafi  bought  with  the 
money  of  her  husband. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

/.  7.  Rogers,  for  Appellant. 

Attorney-General  Johnson,  for  Respondent. 

Temple,  J.  —  The  defendant  was  convicted  of  grand 
larceny  of  a  purse.  The  information  charges  larceny  from 
the  person  of  one  Lizzie  Golden,  and  that  the  property 
taken  was  the  personal  property  of  Lizzie  Golden. 

On  the  trial,  the  defendant  asked  the  court  to  instruct 
the  jury  that  if  they  find  the  said  Lizzie  Golden  at  the 
time  of  the  larceny  was  a  married  woman,  and  that  the 
purse  was  bought  with  the  money  of  her  husband,  they 
should  acquit  the  defendant.  The  court  not  only  refused 
the  instruction,  but  gave  instructions  of  an  exactly  oppo- 
site effect. 

Section  956,  Penal  Code,  seems  to  settle  this  appeal :  — 

"  When  an  offense  involves  the  commission  of,  or  the 
attempt  to  commit,  a  private  injury,  and  is  described  with 
sufficient  certainty  in  other  respects  to  identify  the  act,  an 
erroneous  allegation  as  to  the  person  injured,  or  intended 
to  be  injured,  is  not  material.'* 

In  this  case,  there  can  be  no  question  whatever  as  to  the 
sufficiency  of  the  description  to  identify  the  act. 

The  order  and  judgment  are  affirmed. 

McFarland,  J.,  McKiNSTRY,  J.,  Paterson,  J.,  Sharp- 
stein,  J.,  Thornton,  J.,  and  Searls,  C.  J.,  concurred. 
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[No.  8640.    In  Bank.— May  31,  1887.] 

WILLIAM     M.     LENT     et     al.,     Respondents,     v. 
CHARLES  TILLSON,  Appellant. 

Street  Impbotembnt — Widening  Dupont  Stbebt  in  Saw  Francisco — 
Constitutional  Law. — ^The  act  of  March  23,  1876,  providing  for 
the  widening  of  Dupont  Street  in  the  city  and  county  of  San 
Francisco,  and  for  the  levy  of  an  aesessment  on  the  property  bene- 
fited thereby  for  the  payment  of  the  improvement,  is  not  uncon- 
stitutional, either  on  the  ground  that  it  was  an  attempt  by  the 
state  to  exercise  the  power  of  assessment  for  local  improvements 
within  the  limits  of  a  muncipality,  or  on  the  ground  that  it  denies 
due  process  of  law  to  the  parties  affected  by  the  assessment. 

Id. — PowEB  OF  Lbgislaturb  to  Obdbb  Improvement — Objection  to  As- 
sessment.— The  power  to  determine  upon  the  expediency  of  a  pro- 
posed public  improvement,  or  whether  the  same  will  be  beneficial, 
rests  with  the  legislature,  or  such  local  authorities  as  have  been 
charged  with  the  duty  of  determining  the  policy  of  the  government 
in  those  matters.  In  the  determination  of  such  a  question,  the 
parties  affected  by  the  proposed  improvement  have  no  constitutional 
right  to  be  heard  before  the  assessment  is  made,  and  cannot  object 
to  the  assessment  on  the  ground  that  the  improvement  is  not  licnc- 
ficial,  unless  it  manifestly  appears  that  the  legislature  abused  its 
discretion  in  the  matter,  or  that  no  such  benefit  can  or  could 
reasonably  have  been  expected  to  result. 

Id. — Notice  to  Parties  Affected — Sufficiency  of  how  Determined — 
Description  of  Property — Kigiit  to  Hearing. — ^The  sufiiciency 
of  the  notices  given  by  the  commissioners,  as  required  by  the  act, 
of  the  organization  of  the  board,  and  that  the  report  of  the  board 
is  open  for  inspection,  must  be  determined  in  the  light  of  all  the 
provisions  of  the  statute.  When  so  interpreted,  the  notices  are  not 
insufficient  to  constitute  due  process  of  law,  although  they  were 
not  addressed  to  the  persons  whose  property  was  affected  by  name, 
and  although  the  property  sought  to  be  taken  or  affected  was  not 
specifically  described  therein. 

Id. —  Hearing  before  Coui«ty  Court — Objections  to  Actions  of  C3om- 
missioners — Final  Order  of  Court. — ^The  opportunity  to  be  heard 
befcre  the  County  Court,  accorded  by  the  statute  to  any  person 
interested  who  felt  himself  aggrieved  by  the  action  or  determina- 
tion of  the  board,  as  shown  in  their  report,  is  sufficient  to  consti- 
tute due  process  of  law.  On  such  hearing,  the  court  was  author- 
ized to  determine  all  possible  objections  made  to  the  report  by  the 
parties  aggrieved,  including  any  alleged  betrayal  of  their  trust  by 
the  commissioners,  or  any  objections  to  the  validity  of  the  act,  or 
to  the  passage  of  the  necessary  resolution  by  the  board  of  super- 
visors, or  to  the  giving  of  the  required  notices  by  the  commission- 
ers, and  could  by  its  final  order  modify  the  report  in  any  respect 
so  as  to  adjust  the  final  determinations  in  regard  to  the  assess- 
ments to  the  report  as  altered. 

Id. —  Notice  of  Hearing  before  County  Court — ^Parties  Interested 
Concluded  by  Final  Order. — The  notice  given  by  the  board  of 
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commissioners  that  the  report  was  open  for  inspection  was  a  proc- 
ess by  which  all  persons  whose  rights  were  affected  by  the  pro- 
ceedings had  before  the  County  Court  were  brought  into  court,  and 
was  sufficient  from  that  time  on  to  charge  them  with  notice  of 
everything  done,  and  of  any  step  taken  therein,  and  to  uphold  the 
final  order  of  the  court. 

Id. — Objection  to  Assessment — Action  to  Enjoin  Enforcement  op 
— Irbeglxabjties  OB  Fbaud  of  Commissionebs. — Conceding  the 
validity  of  tne  statute  in  question,  and  that  the  preliminary  steps 
were  taken  which  authorized  the  work  to  be  done,  an  owner  of 
property  assessed  for  the  improvement  cannot  maintain  an  action 
to  enjoin  the  enforcement  of  the  assessment  on  account  of  mere  ir- 
regularities or  fraud  on  the  part  of  the  commissioners  in  making 
the  assessments,  for  which  relief  could  have  been  obtained  in  the 
County  Court. 

Id. — AcQuncscBNCE  in  Assessment  Pbooeedinos — Estoppel. — The  legis- 
lature has  power  to  provide  that  the  tacit  acquiescence  of  the 
parties  interested  in  a  street  improvement,  and  their  failure  to 
challenge  the  proceedings  therefor  while  in  progress,  will  estop 
them  from  questioning  the  regularity  of  the  proceedings  after  they 
are  completed. 

Notice — Publication  in  Supplement  of  Paper. — A  statutory  require- 
ment that  a  particular  notice  shall  be  published  in  a  newspaper  is 
sufficiently  complied  with  by  a  publication  in  a  sheet  of  the  paper 
denominated  a  "supplement,"  which  is  circulated  coextensively  with 
the  balance  of  the  paper. 


Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McAllister  &  Bergin,  and  D,  M.  Delntas,  for  Appellant. 

The  act  of  March  3,  1876,  was  constitutional  and  valid, 
and  not  open  to  the  objection  that  it  does  not  comply 
with  the  requirements  of  due  process  of  law.  In  mat- 
ters of  taxation  and  assessment,  the  state  is  not  bound 
to  accord  personal  service  of  process  upon  the  citizen. 
(Parham  v.  Decatur,  9  Ga.  352;  State  v.  Allen,  2  McCord, 
56;  Harris  v.  Wood,  6  B.  Mon.  643;  Ex  parte  Randolph, 
2  Brock.  447;  United  States  v.  Nourse,  6  Pet.  472;  United 
States  V.  Bullock,  6  Pet.  484;  Davidson  v.  New  Orleam,  96 
U.  S.  105;  Hagar  v.  Reclamation  District,  111  U.  S.  708; 
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High  V.  Shoemaker,  22  Cal.  370;  Loan  Association  v.  To- 
peka,  20  Wall.  665;  Harper  v.  Richardson,  22  Cal.  254; 
Heidritter  v.  Elisabeth  Oilcloth  Co.,  112  U.  S.  300;  Taylor 
V.  Palmer,  31  Cal.  666;  Grenada  County  v.  Brogden,  112 
U.  S.  269;  Secomb  v.  Milwaukee  and  St,  Paul  R,  R,  Co.,  2 
Dill.  474;  People  v.  Smith,  21  N.  Y.  598;  /n  r^  Empire 
City  Bank,  18  N.  Y.  216;  Campbell  v.  £z;an^,  45  N.  Y. 
359 ;  Cook  v.  Gregg,  46  N.  Y.  442 ;  Happy  v.  Mosher,  4S 
N.  Y.  317;  In  re  New  York  EL  R,  R.  Co,,  70  N.  Y.  357; 
San  Francisco  v.  Certain  Real  Estate,  42  Cal.  512 ;  Miller 
V.  Graham,  17  Ohio  St.  9;  £z7^/  v.  Foote,  39  Cal.  441; 
People  V.  Mayor  etc,  4  N.  Y.  441.)  The  publication  of 
the  notices  under  the  act  in  a  supplement  of  a  news- 
paper was  sufficient.  {Davis  v.  Sims,  4  Bibb,  465;  Bur- 
roughs on  Taxation,  291;  Richardson  v.  Tobin,  45  Cal. 
33;  Haskell  v.  Bartlett,  34  Cal.  284;  Tully  v.  Bauer,  52 
Cal.  498.)  The  frauds  alleged  as  invalidating  the  assess- 
ment proceedings  are  wholly  extrinsic  to  the  record,  and 
do  not  invalidate  it.  (Moore  v.  Davenport,  92  N.  Y.  610; 
State  R,  R,  Tax  Cases,  92  U.  S.  612 ;  In  re  Delanccy,  52 
N.  Y.  82;  Hilton  v.  Fonda,  86  N.  Y.  352;  Ross  v.  If^ood, 
70  N.  Y.  10;  U7iited  States  v.  Throckmorton,  98  U.  S.  65; 
New  Albany  v.  Burke,  11  Wall.  107;  Sherman  County  v. 
Simons,  109  U.  S.  737;  Pana  v.  Bowler,  107  U.  S.  542.) 
The  provision  of  the  act,  that  the  completion  of  the  work 
should  be  deemed  by  the  property  owners  an  acceptance 
of  the  burdens  imposed,  was  within  the  power  of  the 
legislature  to  enact,  and  estops  the  property  owners  from 
questioning  the  regularity  of  the  assessment  proceedings. 
(Weber  v.  San  Francisco,  1  Cal.  455;  Patterson  v.  Baumer, 
43  Iowa,  477;  Kellogg  v.  Ely,  15  Ohio  St.  64;  Pittsburg  v. 
Scott,  1  Pa.  St.  309;  Wiggin  v.  Mayor,  9  Paige,  16;  State 
V.  Mayor,  40  N.  J.  L.  244;  People  v.  Common  Council,  65 
Barb.  9;  State  v.  Wertzel,  62  Wis.  184;  Quinlan  v.  Myers. 
29  Ohio  St.  500;  Stevens  v.  Franklin  County,  48  Mo.  167; 
Skinner  v.  Hartford  Bridge  Co,,  20  Conn.  523 ;  New  Haven 
V.  Chatham,  42  Conn.  465 ;  Society  for  Savings  v.  Nezv 
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London,  29  Conn.  174;  Palmer  v.  Stumph,  29  Ind.  329; 
Commissioners  etc,  v.  Silvers,  22  Ind.  491.)  The  notices 
provided  by  the  statute  did  not  have  to  be  directed  to 
the  property  owners  by  name.  (In  re  Mayor,  99  N.  Y. 
580;  City  of  Ottawa  v.  Macy,  20  111.  413.)  It  was  not 
necessary  to  describe  in  the  notices  the  property  affected, 
as  the  limits  of  the  district  were  defined  by  the  statute. 
(Code  Civ.  Proc.,  sec.  1898;  In  re  Mayor,  99  N.  Y.  680.) 
The  notice  provided  by  the  statute  was  not  too  brief  to 
constitute  due  process  of  law.  (People  v.  Mayor  of  Brook- 
lyn, 4  N.  Y.  419 ;  Scott  v.  Brackett,  89  Ind.  413 ;  Blake  v. 
People,  109  111.  505;  City  of  Ottawa  v.  Macy,  20  111.  413; 
Hays  V.  Tippy,  91  Ind.  102.) 

Garber,  Thornton  &  Bishop,  for  Respondents. 

The  assessment  is  void  because  the  statute  does  not 
provide  for  due  process  of  law  to  the  tax-payers  whose 
property  is  assessed.  (Patten  v.  Green,  13  Cal.  325;  Cur- 
ran  v.  Shattuck,  24  Cal.  427 ;  Mulligan  v.  Smith,  59  Cal. 
206 ;  Butler  v.  Supervisors,  26  Mich.  22 ;  Paul  v.  Detroit,  32 
Mich.  10% '.Power's  Appeal,  29  Mich.  504;  Thomas  v.  Gain, 
35  Mich.  164;  Darling  v.  Gunn,  50  111.  424;  Lehrmaw  v. 
Robinson,  59  Ala.  219 ;  Lumsden  v.  Milwaukee,  8  Wis.  248 ; 
Seifert  v.  Brooks,  34  Ind.  447;  State  v.  Fond  du  Lac,  42 
Ind.  298 ;  Stuart  v.  Palmer,  74  N.  Y.  190 ;  Scm  Mateo  v. 
Southern  Pac,  R,  R.  Co.,  13  Fed.  Rep.  722.)  To  constitute 
due  process  of  law,  the  notice  must  be  of  a  hearing  at  an 
appointed  time,  place,  and  tribunal  for  the  adjudication 
of  the  rights  and  liabilities  of  the  parties  sought  to  be 
affected  by  the  proceedings.  The  notice  must  be  of  a 
hearing  of  the  whole  case,  and  should  precede  the  final 
termination  of  any  essential  matter  which  may  con- 
clude the  party,  and  should  be  personal  if  practicable. 
(State  V.  Road  Commissioners,  41  N.  J.  L.  89 ;  Albany  City 
Nat.  Bank  v.  Maker,  20  Blatchf .  341 ;  Secomb  v.  Milwau- 
kee etc.  R.  R.  Co.,  2  Dill.  469 ;  In  re  Empire  City  Bank, 
13  N.  Y.  216.)     The  act  is  unconstitutional  because  it  is 
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an  attempt  to  exercise  the  power  of  assessment  for  local 
improvements  within  the  limits  of  a  municipality,  di- 
rectly through  agents  of  its  own  appointment,  and  not 
through  the  municipal  corporation.  {Taylor  v.  Palmer, 
81  Cal.  252;  People  v.  Lynch,  61  Cal.  34;  Brady  v. 
King,  53  Ind.  44;  Schumacher  v.  Toberman,  6  Pac.  C. 
K  J.  997;  People  v.  Chicago,  51  111.  17;  Harvard  v.  St 
Clair  Drain  Co.,  51  111.  135.)  If  the  various  resolutions 
and  notices  were  sufficient  to  invest  the  board  with  juris- 
diction in  the  premises,  still  the  assessment  is  void,  be- 
cause it  conclusively  shows  that  the  cost  exceeded  the 
benefits.  (In  re  Market  Street,  49  Cal.  59;  Creighton  v. 
Matison,  27  Cal.  624;  Chamberlain  v.  Cleveland,  34  Ohio 
St.  561 ;  Hamnvett  v.  Philadelphia,  65  Pa.  St.  151 ;  Tide 
Water  Co,  v.  Carter,  19  N.  J.  Eq.  518 ;  In  re  Albany  Street, 
11  Wend.  1^^]  State  v.  Mayor,  37  N.  J.  L.  381;  S.  C,  36 
N.  J.  L.  291 ;  State  v.  Newark,  37  N.  J.  L.  415 ;  State  v. 
Road  Commissioners,  41  N.  J.  L.  83.)  The  assessment  is 
wholly  void,  because  based  upon  a  rule  of  valuation  so 
glaringly  unjust  as  to  amount  to  actual  fraud  upon  the 
tax-payers.  {Tainter  v.  Lucas,  29  Wis.  375;  Schettler  v. 
Fort  Howard,  43  Wis.  48 ;  Goif  v.  Supervisors  etc.,  43  Wis. 
55 ;  Salscheider  v.  Fort  Howard,  45  Wis.  519 ;  Clark  v.  Dun- 
kirk, 12  Hun,  181 ;  Kennedy  v.  Troy,  14  Hun,  308 ;  Lang- 
ley  V.  Hudson,  4  Thomp.  &  C.  353.)  The  judgment  of 
the  County  Court  constitutes  no  estoppel  precluding 
collaterial  attack  upon  the  assessment,  nor  does  the  bonds 
issued  under  the  act  estop  the  tax-payers  of  the  district 
from  contesting  the  validity  of  the  assessment.  (Starin 
V.  Genoa,  23  N.  Y.  440;  Gould  v.  Stirling,  23  N.  Y.  456; 
People  V.  Mead,  24  N.  Y.  114;  Horton  v.  Town  of  Thomp- 
son, 71  N.  Y.  513 ;  Marshall  Co.  v.  Cook,  38  111.  51 ;  WiU 
liams  V.  Town  of  Roberts,  88  N.  Y.  11 ;  Lippincot  v.  Town 
of  Pana,  92  N.  Y.  24;  Hewit  v.  Board  of  Education,  94 
N.  Y.  538;  Board  of  Education  v.  Taft,  7  111.  App.  571; 
Chamberlain  v.  Burlington,  19  Iowa,  405 ;  Treadwell  v.  Com- 
missioners, 11  Ohio  St.  183;  Veeder  v.  Lima,  19  Wis.  298*) 
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Temple,  J. —  This  suit  was  brought  to  enjoin  the  tax 
collector  of  the  city  and  county  of  San  Francisco  from 
selling  certain  real  estate,  for  the  collection  of  the  tax  im- 
posed for  the  payment  of  the  Dupont  Street  bonds  issued 
under  the  act  of  the  legislature,  approved  March  23, 
1876.  (Stats.  1875-76,  p.  434.)  That  act  provided  for 
the  widening  of  Dupont  Street,  but  was  not  to  go  into  oper- 
ation until  the  board  of  supervisors  should  declare  by  res- 
olution or  order  that  in  their  judgment  it  was  expedient 
to  widen  the  street,  in  accordance  with  and  in  the  mode 
prescribed  by  the  act. 

The  act  specifically  defined  the  district  benefited  by 
the  proposed  improvement,  which  should  bear  the  bur- 
den of  making  it,  to  be  assessed  to  the  owners  of  land  in 
proportion  to  the  benefit  received.  The  district  was 
described  as  two  separate  parcels  of  land,  being  two 
strips, —  one  on  either  side  of  the  street, —  extending  from 
Bush  Street  to  Market.  The  strip  on  the  east  side  in  width 
extending  half-way  to  Kearny,  and  that  on  the  west  half 
way  to  Stockton, —  such  streets  being  parallel  streets  near- 
est to  Dupont  on  the  east  and  west. 

In  case  the  board  of  supervisors  expressed  their  judg- 
ment in  favor  of  the  improvement,  the  Dupont  Street 
commissioners  named  in  the  act,  to  wit,  the  mayor,  the 
auditor,  and  county  surveyor,  were  to  publish  a  notice 
in  two  of  the  daily  papers  printed  in  the  city  of  San 
Francisco,  informing  property  owners  along  the  line 
of  said  street  of  the  organization  of  the  board,  "  and  in- 
viting all  persons  interested  in  property  sought  to  be  taken, 
or  which  would  be  injured  by  said  widening,  to  present 
to  the  board  maps  and  plans  of  their  respective  lots,  and 
a  written  statement  of  the  nature  of  their  claim  or  interest 
in  such  lots." 

The  board  was  required  to  have  an  office  in  the  city, 
and  was  furnished  with  a  secretary  and  allowed  to  em- 
ploy clerks,  attorneys,  surveyors,  draughtsmen,  searchers 
of  records,  etc. ;  and  section  7  of  the  act  defines  with  con- 
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siderable  particularity  the  duties  of  the  commissioners  and 
the  mode  of  performing  them.  It  is  provided,  however, 
that  within  thirty  days  after  the  publication  of  the  notice 
of  the  organization  of  the  board,  the  owners  of  a  majority 
in  value  of  the  property  fronting  on  the  street  may  inter- 
pose their  veto  to  the  further  prosecution  of  the  work,  which 
veto  shall  be  final. 

If  the  proceeding  was  not  thus  arrested,  the  board  was 
to  proceed,  and,  having  completed  the  work  of  estimating 
damages  and  benefits,  was  to  embody  the  result  in  a  re- 
port, the  precise  nature  of  which  is  minutely  defined  in 
the  act,  and  which  apparently  when  so  made  would  give 
full  and  particular  information  of  every  determination 
of  the  board  which  could  affect  the  interest  of  any  per- 
son. 

This  report  when  thus  completed  was  to  be  left  "  at  the 
office  of  the  board  daily  during  ordinary  business  hours, 
for  thirty  days,  for  the  free  inspection  of  all  parties  inter- 
ested, and  notice  that  the  same  is  open  for  such  time  and 
such  place,*'  to  be  published  by  the  board  daily  for  twenty 
days,  in  two  daily  newspapers  printed  and  published  in 
the  city.  At  any  time  within  this  thirty  days  any  per- 
son interested,  who  felt  aggrieved  by  the  action  of  the 
board,  could  file  in  the  County  Court  his  petition  setting 
forth  his  grievance,  and  the  court  was  empowered  to  ap- 
prove the  report  or  to  cause  the  same  to  be  altered  or 
modified,  and  finally  to  approve  as  modified.  When  the 
report  was  finally  approved,  the  board  was  to  issue  bonds 
of  the  city  and  county  in  a  sum  sufficient  to  pay  the 
damages  awarded,  and  all  costs,  the  bonds  to  be  paid  by 
a  tax  on  the  district  benefited.  When  the  damages  were 
all  paid  by  the  proceeds  of  the  bonds,  and  the  persons 
receiving  the  payments  had  conveyed  to  the  city  and 
county  the  lands  taken,  the  board  was  to  remove  the  build- 
ings and  widen  the  street,  and  it  was  provided  that  the 
completion  of  the  work  "  shall  be  deemed  an  absolute  ac- 
ceptance by  the  owners  of  all  lands  affected  by  this  act,  and 
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by  their  successors  in  interest,  of  the  lien  created  by  this 
act  upon  the  several  lots  so  affected." 

1  he  complaint  avers  that  the  work  was  actually  per- 
formed; that  is,  that  during  the  first  seven  months  of  the 
year  1877  the  street  was  actually  widened  from  forty- 
four  feet  to  seventy- four  feet,  by  the  removal  of  the  build- 
ings and  the  turning  of  the  same  into  roadway  and 
sidewalk;  that  the  bonds  were  sold,  and  the  money  thus 
obtained  was  used  for  the  payment  of  the  damages  and 
costs,  but  it  is  claimed  that  money  was  expended  improp- 
erly, and  a  large  sum  retained  without  just  authority,  for 
costs  to  accure. 

The  objections  to  the  proceedings  are  numerous,  but  may 
be  included  under  the  following: — 

1.  The  act  is  unconstitutional; 

2.  The  board  of  commissioners  had  no  power  or  juris- 
diction to  act,  because  the  board  of  supervisors  did  not 
properly  express  their  judgment  that  it  was  expedient  to 
widen  Dupont  Street; 

3.  The  notices  required  to  be  given  to  parties  affected 
were  never  in  fact  given  as  required ; 

4.  The  board  was  guilty  of  fraud  and  misconduct; 
and, 

5.  The  report,  as  confirmed,  shows  that  the  damages  ex- 
ceed the  benefits. 

1.  It  is  claimed  that  the  act  is  unconstitutional  on  many 
grounds. 

First,  because  it  is  an  attempt  by  the  state  to  exercise 
the  power  of  assessment  for  local  improvements  within  the 
limits  of  a  municipality.  {People  v.  Lynch,  51  Cal.  34.) 
In  that  case  it  was  said  of  the  statute  there  under  con- 
sideration, "  Such  law  is  unconstitutional  because  it  is 
mandatory  in  its  nature,  and  deprives  the  board  of  trus- 
tees ...  of  all  choice  or  discretion  in  reference  to  im- 
provements." 

The  act  in  question  does  not  do  that.  It  leaves  the 
matter   entirely  to  the   local   legislature  to   say   whether 
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the  work  shall  be  done  or  not.  True,  if  the  board  of 
supervisors  concludes  to  order  the  work  to  be  done,  the 
act  designates  the  city  officers  who  shall  act  as  commis- 
sioners. This  power  to  act  as  a  board  is  given  to  such 
officers  and  their  successors  in  office.  The  mode  of  pro- 
cedure is  also  prescribed.  There  is  nothing  unusual  in 
this.  Nor  does  it  matter  that  the  mode  differed  from  that 
laid  down  in  the  consolidation  act  for  inaugurating  other 
improvements. 

But  this  question  is  not  an  open  one.  {People  v.  Bart- 
lett,  67  Cal.  156;  Pacific  Bridge  Co.  v.  Kirkham,  64  Cal. 
519.) 

Second,  it  is  claimed  that  the  act  is  unconstitutional,  be- 
cause it  does  not  provide  for  due  process  of  law. 

1.  It  is  claimed  that  the  parties  to  be  affected  had  a 
right  to  be  heard  upon  the  question  whether  the  street 
should  be  widened  or  not.  That  the  proceeding  is  judi- 
cial in  its  character  is,  in  fact,  a  part  of  the  proceeding 
to  take  private  property  for  public  use,  to  which  the  per- 
sons whose  property  is  affected  must  be  parties.  There  was 
no  provision  for  such  hearing. 

But  it  is  plain  that  it  is  not  a  judicial  act  in  that 
sense.  It  may  be  said  to  be  judicial  in  the  sense  that  it 
is  not  ministerial.  It  is  an  act  which  rests  in  the  sound 
discretion  of  the  authority.  It  may  act  or  not,  or  may 
act  in  such  mode  as  it  may  deem  best  within  legal  limits, 
but  it  is  not  a  determination  by  a  judicial  tribunal  of  the 
rights  of  parties  before  it.  It  is  a  legislative  act,  and 
the  power  to  determine  the  expediency  of  a  public  im- 
provement rests  with  the  legislature,  or  such  local  author- 
ities as  have  been  charged  with  the  duty  of  determining 
the  policy  of  the  government  in  such  matters. 

Some  authorities  from  New  Jersey  are  cited  to  the 
contrary,  but  the  overwhelming  current  of  decision  is  in 
accord  with  this  view.  Where  compensation  is  provided 
for  property  taken,  and  persons  interested  are  awarded 
an  opportunity  to  be  heard  as  to  the  amount,  the  consti- 
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tutional  requirement  is  satisfied.  So,  too,  where  a  district 
is  charged  with  an  assessment  for  a  local  improvement, 
it  is  enough  if  the  parties  to  bear  the  burden  have  a  right 
to  be  heard  as  to  the  assessment  before  the  lien  becomes 
final  upon  their  property.  {Rec,  Dist,  v.  Evans,  61  Cal. 
104;  In  the  matter  of  Zborowski,  68  N.  Y.  88;  Holt  v. 
Somerville  etc.,  127  Mass.  408 ;  Pearson  v.  Zable,  78  Ky. 
170;  Brewster  v.  Syracuse,  19  N.  Y.  116;  People  v.  Smith, 
21  N.  Y.  595.) 

2.  It  is  claimed  that  the  act  does  not  provide  for  due 
process  of  law,  because  the  notices  prescribed  are  insuf- 
ficient. 

The  notices  provided  for  in  the  act  which  are  criticised 
under  this  head  are: — 

The  notice  of  the  organization  of  the  board ;  and 

The  notice  that  the  report  of  the  board  is  open  for  in- 
spection. 

The  sufficiency  of  the  notice  will  depend,  to  a  very 
considerable  extent,  on  the  nature  of  the  proceeding  and 
the  statute  on  which  it  is  based.  The  statute  is  always 
presumed  to  be  known,  and  whether  the  notice  really  affords 
the  necessary  information  and  gives  the  party,  whose  in- 
terests are  affected,  an  opportunity  to  be  heard,  must  de- 
pend largely  upon  those  provisions. 

It  has  been  repeatedly  held  that  proceedings  for  the 
levy  and  collection  of  taxes  are  not  necessarily  judicial, 
and  that  due  process  of  law  as  applied  to  such  matters 
does  not  require  such  notice  as  is  considered  essential  to 
the  validity  of  a  judgment.  In  the  Kentucky  Railroad 
Tax  Cases,  115  U.  S.  331,  it  is  said:  "Notice  by  statute 
is  generally  the  only  notice  given,  and  that  has  been 
held  sufficient.  *  In  judging  what  is  due  process  of  law,' 
said  Justice  Bradley  in  Davidson  v.  New  Orleans, 
96  U.  S.  97,  *  respect  must  be  had  to  the  cause  and  object 
of  the  taking,  whether  under  the  taxing  power,  the  power 
of  eminent  domain,  or  the  power  of  assessment  for  local 
improvements,  or  none  of  these;  and  if  found  to  be  suit- 
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able  or  admissible  in  the  special  case,  it  will  be  adjudged 
to  be  due  process  of  law;  but  if  found  to  be  arbitrary,  op- 
pressive, and  unjust,  it  may  be  declared  to  be  not  due 
process  of  law.'  " 

In  other  words,  the  sufficiency  of  the  notice  must  be 
determined  in  each  case  from  the  particular  circumstances 
of  the  case  in  hand.  And  further,  in  matters  of  assess- 
ment and  taxation,  the  same  character  of  notice  is  not 
required  as  in  ordinary  actions  in  a  court  of  justice  for  the 
reason,  I  presume,  that  in  such  summary  proceedings  it  is 
not  practicable  or  usual. 

Now,  then,  what  are  the  circumstances  of  this  case  which 
have  a  bearing  upon  this  question  ? 

Dupont  Street  is  one  of  the  oldest  streets  in  the  city 
of  San  Francisco.  That  portion  affected  by  this  pro- 
ceeding was  in  the  heart  of  the  city,  and  had  long  been 
a  finished  street,  the  lots  along  it  on  both  sides  built 
upon  and  occupied.  The  district  which  it  was  alleged 
would  be  benefited  was  specifically  defined  in  the  act. 
Kearney  Street  had  shortly  before  been  widened  by  a 
proceeding  somewhat  similar,  and  the  result  had  been 
to  make  the  street  more  attractive.  The  tendency  of 
business  was  westward,  and  Dupont  Street  was  the  next 
parallel  street.  It  was  forty-four  feet  wide.  It  was  not 
to  any  considerable  extent  a  thoroughfare  except  for 
local  purposes.  There  was  not  much  reason  for  widen- 
ing the  street,  which  could  interest  the  general  public. 
But  the  case  comes  as  near  as  can  be  imagined  to  being 
one  in  which  it  was  a  certain  proposition  that  the  pro- 
posed improvement  would  be  greatly  to  the  advantage 
of  the  individual  property  owners.  The  municipality 
and  the  general  public,  however,  were  obviously  so  little 
interested  in  the  matter  that  it  would  hardly  be  putting 
the  matter  too  strongly  to  say  that  there  was  no  decent 
pretext  for  the  improvement  except  upon  the  hypothesis 
that  the  local  property  holders  desired  it,  and  would  be 
advantaged  by  it. 
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It  is  inconceivable  that  the  matter  should  be  passed 
through  the  legislature  without  being  a  frequent  subject 
of  discussion  among  the  lot-owners,  even  if  it  were  not 
done  at  their  instance.  They  had  notice,  not  only  as  a 
rule  of  law  which  charges  every  one  with  knowledge  of 
the  statute,  but  must  have  had  such  information  as  a 
fact,  and  also  that  in  making  the  improvement  the  offi- 
cials were  acting,  in  a  certain  qualified  sense,  as  their 
agents,  for  their  individual  advantage,  rather  than  for  the 
public. 

After  the  supervisors  had  resolved  that  it  was  expedi- 
ent that  the  street  should  be  widened  and  the  board  of 
commissioners  was  organized,  the  whole  proceeding  could 
even  then  be  stopped  by  a  majority  in  value  of  frontage 
on  the  street.  And  when  the  work  should  all  be  com- 
pleted, the  act  provides,  as  already  recited,  that  the  com- 
pletion shall  be  deemed  an  acceptance  by  the  lot-owners 
of  the  lien  of  the  debt,  as  an  absolute  waiver  of  all  claim 
upon  the  city  for  any  part  of  the  debt,  and  as  a  contract 
between  such  owners  and  the  holders  of  the  bonds  issued 
under  authority  of  the  act. 

Under  such  circumstances,  it  seems  to  me,  the  notices 
required  are  greatly  helped  out  by  the  act  itself.  The 
owners  are,  in  a  certain  sense,  parties  to  a  proceeding, 
and  are  informed  beforehand  of  the  notices  which  will 
or  may  be  given,  and  of  the  purpose  of  them.  They  are 
informed  minutely  of  the  course  of  procedure,  and  the 
duty,  in  my  opinion,  is  cast  upon  them  of  exercising  a 
certain  degree  of  diligence  in  regard  to  them.  Having 
notice  that  the  municipality  would  assume  no  part  of 
the  burden,  and  that  when  completed  the  entire  cost  would 
become  a  lien  upon  their  property,  and  the  bonds  be  con- 
sidered as  their  individual  contracts,  they  were  put 
to  their  diligence  to  see  that  the  board  faithfully  per- 
formed its  duties,  at  least  to  the  extent  that  they  could 
not  afterward  complain  of  mere  irregularities  or  of  any 
misconduct,  on  the  part  of  the  commissioners,  which  they 
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could  have  had  reviewed  and  corrected  in  the  proceeding 
itself,  dum  fieri. 

This,  of  course,  if  correct,  does  not  obviate  the  neces- 
sity of  notice,  but  I  think  it  has  an  important  bearing 
upon  the  issue  as  to  the  sufficiency  of  the  notices  pro- 
vided, and  if  I  am  right,  it  is  unnecessary  to  mention 
particularly  some  objections  to  the  statutory  provision 
which  I  may  venture  to  say,  in  such  a  view,  seem  almost 
trivial.  Some  of  them,  however,  cannot  justly  be  so 
characterized. 

Among  these  are  the  objections  that  the  notice  is  not 
required  to  be  addressed  to  any  one,  that  at  the  best  it  is 
only  for  those  owning  property  fronting  on  Dupont 
Street. 

As  already  indicated,  the  notice  must  be  read  in  the 
light  of  all  the  provisions  of  the  act.  In  Boornum  v. 
Santa  Barbara,  65  Cal.  313,  which  is  much  relied  upon 
by  the  respondents,  the  act  authorized  the  mayor  and 
common  council  upon  petition  to  lay  out,  widen,  etc.,  any 
street  in  the  city,  and  directed  them  to  give  notice  by 
publication  in  a  newspaper  of  the  time  and  place  where 
they  would  proceed  to  examine  the  property  to  be  affected. 
(Stats.  1877-78,  p.  777.)  This  court  held  the  act  un- 
constitutional, because  it  did  not  sufficiently  provide  for 
notice.  As  it  "provides  for  no  notice  at  all  addressed 
to  any  particular  person  or  class  of  persons,  or  which 
would  inform  any  particular  person  that  on  failure  of 
appearance  any  burden  would  be  imposed  upon  him  or  his 
property,"  the  court  said :  — 

"  It  will  be  observed  the  act  neither  fixes  the  boun- 
daries of  an  assessment  district  nor  authorizes  the  com- 
mon council  to  fix  them.  ...  It  is  possible,  if  the 
commissioners  were  authorized  to  fix  the  limits  of  the 
assessment  district,  finally  or  conditionally,  in  the  first 
instance,  and  then  to  give  notice  —  even  by  publication  — 
to  the  owners  of  property  within  the  district,  the  notice 
would  be  sufficient.     But  the  act  provides  only  for  notice. 
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at  most,  to  all  property  owners  in  Santa  Barbara.  Who 
can  know  that  his  property  may  by  the  commissioners  be 
deemed  to  be  benefited  ? " 

Plainly,  that  is  not  an  authority  against  the  sufficiency 
of  the  notice  here. 

The  authorities  seem  to  be  all,  or  nearly  all,  in  favor 
of  the  proposition  that  when  the  limits  of  the  assessment 
district  are  defined  in  the  statute,  the  notice  need  not 
be  addressed  to  the  persons  whose  property  is  affected  by 
name,  and  certainly  in  this  particular  case  we  see  no  good 
reason  for  such  a  requirement.  {Mayor,  In  re  Applicc^ 
Hon  of,  99  N.  Y.  580;  City  of  Ottawa  v.  Macy,  20  111. 
413.)  Nor  was  it  necessary  that  the  property  sought  to 
be  taken  or  affected  should  be  specifically  described  in  the 
notice.  As  a  whole,  the  property  is  so  described  in  the 
statute. 

The  first  notice  prescribed  in  section  6  was,  in  part,  to 
inform  property  owners  along  the  line  of  the  street  that 
the  board  was  then  organized.  The  words  "  property  own- 
ers along  the  line  of  said  street,"  as  there  used,  are  not 
the  equivalents  of  the  words  "  owners  of  property  fronting 
on  said  street."  For  the  meaning  of  the  language  we  must 
again  refer  to  the  statute.  There  we  find  the  lands  to  be 
assessed  for  benefits  described  as  two  narrow  strips  on 
either  side  of  the  street,  each  fronting  on  and  along  the  line 
of  the  street. 

For  one  purpose,  no  doubt,  the  notice  was  effective 
only  as  to  owners  of  frontage;  that  is,  to  set  the  time 
running  in  which  the  owners  of  frontage  might  have 
stopped  the  proceedings;  for  it  seems  that  only  such  per- 
sons could  act  in  the  matter.  But  it  was  also  a  notice  to 
all  persons  interested  that  the  proceedings  were  then  pend- 
ing, and  that  the  board,  unless  proceedings  were  arrested 
by  the  veto  of  the  owners  of  frontage,  would  proceed  with 
their  labors. 

3.  Various  objections  are  made  to  the  notice  prescribed 
in  section  7  of  the  act.     That  provision  is : — 

I.XTTT.    OAL. — 27 
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"  Such  report,  as  soon  as  the  same  is  completed,  shall 
be  left  at  the  office  of  the  board  daily  during  ordinary 
business  hours,  for  thirty  days,  for  the  free  inspection  of 
all  parties  interested,  and  notice  that  the  same  is  so  open 
for  inspection  for  such  time  and  such  place  shall  be  pub- 
lished by  said  board  daily,  for  twenty  days,  in  two  daily 
newspapers  printed  and  published  in  said  city  and 
county." 

This  must  be  construed  to  require  the  notice  to  be  pub- 
lished as  early  as  the  first  day  of  the  thirty  days,  during 
which  the  report  was  to  remain  for  free  inspection.  Other- 
wise the  notice  could  not  truthfully  state  "  the  report  is 
open  for  inspection  "  for  such  time. 

It  is  said  this  is  insufficient,  because  the  twenty  days' 
publication  of  notice  must  come  out  of  the  thirty  days, 
which  would  leave  only  ten  days  for  the  parties  to  object, 
which  would  be  an  unreasonable  period  in  which  to  re- 
quire parties  affected  to  make  their  objections.  The 
idea  that  the  notice  only  allows  ten  days  after  notice 
seems  to  be  derived  from  the  practice  concerning  the 
service  of  summons.  There  the  summons,  when  not 
personally  served,  may,  under  proper  conditions,  be 
sometimes  served  by  publication  for  the  two  months,  or 
such  period  as  the  judge  may  direct.  The  law  provides 
that  the  service  shall  be  complete  when  the  term  of  pub- 
lication has  expired,  and  the  person  served  may  have  a 
certain  number  of  days  after  service  within  which  to 
appear  and  answer.  But  evidently  that  is  a  mere  statu- 
tory arrangement,  and  the  service  would  be  just  as 
effectual  if  the  time  for  answering  was  made  to  expire 
with  the  publication;  provided  a  reasonable  opportunity 
to  be  heard  was  afforded  by  the  notice  given.  So  here 
it  would  not  matter  if  the  publication  were  required  to 
continue  for  the  entire  period  of  thirty  days.  It  would 
be  curious  if  the  court  should  hold  that  the  notice  would 
have  been  good  if  it  had  been  published  only  five  days 
of  the  thirty,  as  was  very  nearly  the  case  in  Scm  Fran- 
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CISCO  V.  Certain  Real  Estate,  42  Cal.  513,  and  bad  because 
it  was  required  to  be  continued  for  twenty  days.  On 
such  principles  there  would  have  been  no  notice,  though 
it  were  published  for  a  twelvemonth,  during  all  of  which 
the  report  was  open  for  inspection  and  objection. 

Of  course,  unless  the  notice  required  can  be  helped  out 
by  reference  to  the  statute,  it  would  amount  to  noth- 
ing. It  is  true,  it  is  not  required  to  be  addressed  to  any 
one  specially.  It  informs  no  one  what  property  is  to  be 
affected.  It  indicates  no  steps  to  be  taken  by  the  person 
aggrieved  to  obtain  redress,  and  mentions  no  tribunal  before 
which,  or  any  time  or  place  at  which,  his  grievance,  if  he 
have  any,  can  be  heard. 

But  all  this  is  provided  for  in  the  statute.  He  has 
been  already  informed  that  this  very  notice  will  be  so 
published,  and  of  all  the  steps  he  will  be  required  to  take 
to  protect  himself.  The  privilege  afforded  by  the  statute 
to  apply  to  the  court  to  fix  a  time  for  his  grievance  to  be 
heard  is  as  beneficial  to  him  as  though  such  time  and  place 
had  been  fixed  by  the  notice. 

The  authorities  upon  all  these  questions  of  notice  are 
exceedingly  numerous,  and  apparently  in  some  respects 
conflicting.  Much  of  this  apparent  conflict  disappears, 
however,  when  we  remember  that  each  case  must  be 
judged  by  its  own  circumstances,  and  under  the  rule  I 
have  cited  from  the  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  331.  All  the  cases  on  the  subject  seem  to  be  re- 
ferred to  by  counsel,  but  I  do  not  deem  it  important  to 
cite  or  discuss  them  in  this  opinion.  I  call  attention, 
however,  to  the  numerous  statutes  of  this  and  other  states 
quoted  by  counsel  for  appellants,  which  show  that  the 
mode  here  adopted  is  not  strange  or  novel  to  judicial  pro- 
ceedings. It  seems  to  me  quite  clear  that  there  is  no  ob- 
jection to  the  act  under  consideration  on  the  ground  that 
it  fails  to  provide  for  due  process,  so  far  as  the  matter  of 
notice  is  concerned. 

But   it   is   contended,   admitting   that  the  notices  were 
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sufficient,  no  adequate  hearing  was  awarded  to  the  parties 
whose  rights  were  affected. 

So  far  as  the  claim  that  there  ought  to  have  been  a 
hearing  by  the  commissioners  before  the  assessment  was 
made  is  concerned,  the  point  has  been  settled  in  this  court 
by  the  case  of  Reclamation  District  v.  Evans,  6 1  Cal.  104, 
and  by  the  Kentucky  Railroad  Tax  Cases,  supra,  and  in 
fact,  by  all  the  cases  upon  the  subject. 

Section  8  of  the  act  provides  for  a  hearing  before  the 
County  Court.  Any  person  interested  feeling  himself 
aggrieved  by  the  action  or  determination  of  the  board, 
as  shown  in  the  report,  might  at  any  time  during  the 
thirty  days  that  the  report  was  to  be  kept  for  inspec- 
tion, "  apply  by  petition  to  the  County  Court,  .  .  .  set- 
ting forth  his  interest  in  the  proceedings  had  before  the 
board,  and  his  objections  thereto,  for  an  order  on  said 
board,  requiring  it  to  file  with  said  court  the  report  of 
said  board,  with  such  other  documents  or  data  as  may  be 
pertinent  thereto,  in  the  custody  of  said  board,  and  used 
by  it  in  preparing  said  report.  Said  court  is  hereby  au- 
thorized and  empowered  to  hear  said  petition,  and  shall 
set  the  same  down  for  a  hearing  within  ten  days  from  the 
date  of  the  filing  thereof."  It  then  provides  for  service 
upon  the  members  of  the  commission,  that  they  may  an- 
swer the  petition  and  appear  by  counsel  in  response 
thereto.  "Testimony  may  be  taken  by  said  court,  upon 
said  hearing,  and  the  process  of  the  court  may  be  used 
to  compel  the  attendance  of  witnesses  and  the  production 
of  books,  or  papers,  or  maps,  in  the  custody  of  the  board 
or  otherwise.  It  shall  be  in  the  discretion  of  said  court 
after  hearing  and  considering  said  application  to  allow 
said  order  or  deny  the  same;  and  if  granted,  a  copy 
thereof  shall  be  served  on  said  board,  and  it  shall  pro- 
^  ceed  to  obey  the  same  according  to  the  terms  of  the  order 
to  be  prescribed  by  the  court.  .  .  .  The  court  shall 
have  power  to  approve  and  confirm  said  report  or  refer  the 
same  back  to  said  board,  with  directions  to  alter  or  modify 
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the  same  in  particulars  specified  by  the  court  in  the  order 
referring  the  same  back." 

Now,  it  is  argued  that  after  the  person  aggrieved  has 
filed  his  petition,  and  a  day  has  been  fixed  for  the  hear- 
ing, and  the  hearing  had,  witnesses  summoned,  books,  pa- 
pers, and  maps  produced  under  the  process  of  the  court, 
and  counsel  heard,  and  the  court  is  fully  advised  as  to  the 
grievances,  all  the  court  can  do  in  the  matter  is  to  order  the 
report  to  be  filed,  and  even  this,  although  affording  no 
relief,  is  in  the  discretion  of  the  court. 

It  is  a  proposition  so  often  asserted  by  courts  that  per- 
haps now  the  question  should  be  considered  as  closed, 
that  the  constitution  is  to  be  read  in  connection  with 
laws  of  this  character,  and  if  no  hearing  is  expressly 
provided  by  the  statute,  still  if  the  constitution  guaran- 
tees it,  the  statute  is  to  be  properly  construed  so  as  to 
allow  it  if  possible,  and  not  to  deny  it.  The  constitution 
and  the  statute  will  be  construed  together  as  one  law. 
This  rule  was  carried  so  far  in  Neal  v.  Delceware,  103  U.  S. 
370,  that  words  denying  the  right  were  regarded  as  stricken 
out  of  the  state  constitution  and  statutes  by  the  controlling 
language  of  the  constitution  of  the  United  States.  {Ken- 
tucky  Railroad  Tax  Cases,  115  U.  S.  334.) 

We  are  not  considering  here  a  statute  which  is  silent 
as  to  the  hearing.  The  provisions  in  question  were  un- 
doubtedly inserted  in  view  of  the  constitutional  require- 
ment, and  for  the  purpose  of  affording  that  opportunity 
to  be  heard  without  which  the  law  would  be  void. 

To  give  the  statute  the  construction  contended  for 
would  not  only  defeat  the  evident  purpose,  but  would 
make  the  whole  proceeding  farcical.  And  I  must  con- 
fess it  seems  to  me  it  requires  great  industry  in  going 
wrong,  in  view  of  all  the  circumstances,  to  conclude  that 
such  can  be  the  meaning.  Inapt  words  certainly  are 
found  in  the  section,  but  it  would  not  have  provided  so 
elaborately  for  a  thorough  investigation  of  grievances  if 
it   was    not    intended    that   redress    should    be   awarded. 
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The  statute  has  apparently  been  patched  and  tinkered  after 
it  was  first  drawn,  and  incongruous  matter  injected 
into  the  body  of  it.  But  it  still  provides  for  a  full  hear- 
ing, and  that  the  court  may  alter  and  modify.  And  it 
seems  that  such  action  is  to  be  based  upon  the  hearing 
provided  for.  The  word  "  discretion  "  is  used  in  various 
meanings,  but  here  evidently  it  was  intended  to  submit  the 
whole  matter  to  the  sound  judgment  of  the  court,  to  be 
exercised  according  to  the  rules  of  law. 

The  statute  does  not  expressly  authorize  the  court  to 
pass  upon  the  validity  of  the  act,  or  whether  the  board 
of  supervisors  had  passed  the  necessary  resolution  or  the 
notices  had  been  given.  But  the  power  to  do  this  is  neces- 
sarily involved  in  the  power  of  the  court  to  act  at  all.  It 
may  be  that  the  court  could  not  pass  upon  these  questions 
upon  which  its  jurisdiction  depended,  so  as  to  conclude 
an  inquiry  even  on  a  collateral  attack.  It  was  a  constitu- 
tional court  invested  with  jurisdiction  by  the  constitution 
of  special  cases.  The  parties  had  full  notice  of  the  pro- 
ceeding, and  of  their  right  to  be  heard.  If  to  be  heard 
upon  such  questions  was  a  constitutional  right,  and  the 
constitution  is  to  be  read  as  a  part  of  the  law  governing 
this  procedure  as  the  authorities  plainly  hold,  then  the  law 
must  clearly  be  held  to  give  the  parties  that  right.  In  my 
opinion,  however,  the  right  is  not  doubtful  under  the  statute 
itself,  independent  of  this  proposition. 

The  statute  places  no  limit  upon  the  objections  which 
might  be  made  by  those  deeming  themselves  aggrieved  by 
the  action  or  determination  of  the  board  as  shown  in 
the  report.  As  all  their  determinations  which  could 
affect  any  person  were  required  to  appear  in  the  report, 
this  would  seem  to  include  all  possible  objections.  The 
determination,  for  instance,  might  have  been  objected  to 
because  the  act  being  invalid  or  the  notices  not  having 
been  given,  the  board  had  no  right  to  proceed  to  act  at 
all.  If  this  contention  were  sustained,  the  result  would 
have  been  that  the  court  would  not  have  confirmed  the 
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report,  and  the  proceedings  would  have  ended  without 
fixing  a  charge  upon  the  property  of  plaintiffs.  They 
could  have  complained  that  a  wrong  basis  was  adopted 
in  estimating  damages  or  benefits;  that  the  estimated 
cost  was  too  much,  or  for  any  misconduct  of  the  commis- 
sioners which  could  affect  them,  or  that  the  cost  exceeded 
the  estimated  benefits,  and  it  does  not  seem  to  me  that 
the  court  would  have  found  any  difficulty  in  granting 
relief. 

I  do  not  regard  the  fact  that  the  commissioners  were 
allowed  to  answer  the  petition  of  the  aggrieved  party  as 
of  any  consequence.  There  was  no  occasion  to  require 
an  answer  at  all.  The  provision  was  intended  to  prevent 
the  matter  from  going  by  default,  and  to  enable  the  com- 
missioners to  aid  the  court  by  such  information  as  was  in 
their  power.  This  aid  did  not  prevent  any  person  inter- 
ested from  being  heard,  and  if  the  commissioners  betrayed 
their  trust  in  this  matter,  that  of  itself  would  have  consti- 
tuted a  proper  subject  of  complaint  which  any  one  might 
have  presented  to  the  court. 

The  idea  evidently  was,  that  there  might  be  many  com- 
plaints made  by  persons  feeling  themselves  aggrieved. 
The  court  was  bound  to  hear  all,  and  consider  all  com- 
petent and  pertinent  testimony  offered.  If  any  of  the 
alleged  grievances  were  found  to  be  well  founded,  the  re- 
port was  to  be  ordered  into  court.  After  all  complaints 
had  been  duly  heard  and  the  court  duly  advised,  the  final 
order  was  to  be  made  declaring  what  alterations  and  modi- 
fications were  necessary.  In  this  order,  the  court  was 
authorized,  not  only  to  grant  the  specific  relief  asked  for 
by  the  petitioners,  but  also  to  so  modify  the  report  in  other 
respects  as  to  adjust  the  final  determinations  in  regard  to 
the  assessments  to  the  report  as  altered  at  the  prayer  of 
the  petitioners. 

I  concede  at  once  the  proposition  that  to  maintain 
this  final  order,  it  is  necessary  to  hold  that  all  persons 
whose  rights  were  affected  by  the  proceedings  were  before 
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the  court;  that  the  notice  given  under  section  7  of  the 
act  was  a  process  by  which  they  were  brought  into  court, 
and  from  that  time  on  they  were  charged  with  notice  of 
everything  done  and  of  any  steps  taken  in  the  County 
Court. 

I  think  this  is  perhaps  the  most  debatable  point  in 
the  case,  but  the  difficulty  arises  to  great  extent  from  a 
disposition  to  compare  the  opportunity  here  afforded 
with  that  deemed  essential  in  ordinary  judicial  proceed- 
ings. Measured  by  that  standard,  it  would  unquestionably 
be  deemed  insufficient.  But  that  cannot  be  accepted  as 
furnishing  the  rule.  "Due  process  of  law,"  says  Judge 
Cooley  (Const.  Lim.,  sec.  356),  "in  each  particular  case 
means  such  an  exertion  of  the  powers  of  government  as 
the  settled  maxims  of  the  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of  individual  rights 
as  those  maxims  prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs." 

Under  a  statute  which  authorized  the  commissioner  of 
immigration  to  prevent  paupers,  criminals,  lewd  women, 
and  certain  others  to  land,  certain  women  were  detained, 
and  on  application  to  this  court  on  a  writ  of  habeas  corpus, 
it  was  adjudged  that  the  act  did  not  violate  the  require- 
ment of  due  process.  Here  there  was  no  hearing  pro- 
vided by  the  act  at  all;  any  woman,  if  found  on  a  vessel 
from  a  foreign  port,  was  liable  to  be  deprived  of  her  lib- 
erty under  circumstances  most  humiliating  and  degrad- 
ing. This  court,  speaking  through  Justice  McKinstry, 
said :  — 

"  The  peculiar  necessities  which  call  for  the  action  of 
the  officer,  and  whether  a  power  was  exercised  in  the  same 
manner  prior  to  the  adoption  of  the  constitution  with- 
out being  regarded  a  violation  of  the  principles  of 
Magna  Charta,  may  be  considered ;  and  if  it  be  found  that 
like  proceedings  have  always  been  recognized  as  consti- 
tutional in  England  and  this  country,  and  if  the  person 
who  is  subjected   to  them   is   accorded  every   reasonable 
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opportunity  to  defend  his  individual  rights  which  the  na- 
ture of  the  case  will  admit,  —  the  case  being  one  in  which 
the  end  sought  to  be  obtained  is  lawful,  —  a  statute  cannot 
be  said  to  deprive  a  party  of  the  benefits  of  due  process  of 
law."     {Ex  parte  Ah  Fook,  49  Cal.  406.) 

This  conclusion  was  based  partly  upon  the  fact  that  the 
object  of  the  law  could  not  be  attained  unless  the  action 
under  it  was  prompt  and  summary,  precluding  the  possi- 
bility of  according  a  hearing  at  an  appointed  time 
and  place,  and  although  it  is  not  so  stated  in  the 
opinion,  perhaps  to  some  extent  because  the  imprison- 
ment, if  it  can  be  said  that  there  was  any,  was  so  only  in 
a  qualified  sense.  They  were  only  prevented  from  enter- 
ing this  state,  but  were  not  prevented  from  going  any- 
where else. 

This  is  an  extreme  case,  no  doubt,  but  it  well  illustrates, 
as  all  quarantine  laws  do,  the  proposition  that  the  con- 
stitutional provision  w-ill  not  be  given  such  effect  as  will 
render  impossible,  laws  which  are  generally  admitted  to 
be  essential  to  the  safety  and  well-being  of  society,  and 
that  when  usage  and  necessity  both  sanction  it,  the  op- 
portunity may  be  so  limited  as  to  not  render  the  law  in- 
operative. 

The  sufficiency  of  the  opportunity  to  be  heard  accorded, 
must  be  ascertained  in  each  case,  not  only  by  consider- 
ing the  adequacy  of  the  opportunity  to  be  heard,  but  the 
practicability  of  a  more  perfect  and  satisfactory  hearing 
in  the  particular  case,  and  if  that  which  is  provided  is  such 
as  the  settled  maxims  of  the  law  permit  and  sanction  in 
such  cases,  and  is  reasonable  in  view  of  the  necessities  of 
the  case,  it  is  enough. 

The  practice  upon  this  subject,  so  far  as  this  particular 
question  is  concerned,  seems  to  have  been  uniform.  It 
has  never  been  held,  so  far  as  I  can  find  by  any  case 
really  in  point,  that  a  new  notice  is  necessary,  or  that 
parties  whose  individual  assessments  have  not  been 
altered    must   be   brought   in   and   given   a   right   to   be 
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heard  as  to  other  changes,  no  matter  how  much  their  in- 
dividual burdens  may  be  increased  by  such  changes. 

The  precise  question  here  raised  has  been  often  discussed. 
Patterson  v.  New  York,  1  Paige,  114,  is  directly  in  point. 
The  court  said :  "  The  notice  to  propose  objections 
to  the  report  is  a  sufficient  notice  to  those  who  are 
satisfied  with  the  original  report  to  appear  before  the 
commissioners  and  oppose  any  alterations  which  may  be 
proposed  by  the  persons  objecting."  To  the  same  effect 
is  The  Matter  of  William  and  Anthony  Street,  19  Wend. 
680. 

In  Gilbert  v.  City  of  New  Haven,  39  Conn.  4Y2,  it  is 
said :  — 

"  It  is  further  objected  that  the  defendant  had  no 
notice  of  the  recommittal,  and  of  the  subsequent  proceed- 
ings. We  are  satisfied  none  were  required.  The 
whole  matter,  from  the  time  of  its  first  reference  to  the 
board  of  compensation  to  the  time  the  report  was  finally 
adopted  by  the  court  of  common  council,  is  one  proceed- 
ing; the  appellant  was  notified  in  the  first  instance,  and 
appeared.  If  he  neglected  to  attend  the  subsequent 
stages  of  the  proceeding,  it  affords  no  ground  of  complaint 
now." 

Chamberlain  v.  Cleveland,  34  Ohio  St.  569,  was  a  case 
very  similar  to  this  in  the  respect  under  consideration. 
It  was  held  that  after  the  notice,  "  all  persons  interested 
are  bound  to  take  notice  of  what  is  done  up  to  the  time 
the  equalized  assessment  is  confirmed."  (See  also  Astor 
V.  Mayor,  62  N.  Y.  588 ;  Murray  v.  Graham,  6  Paige,  625 ; 
Gates  V.  Brooks,  59  Iowa,  510 ;  Avery  v.  East  Saginaw,  44 
Mich.  589.) 

That  is  all  I  deem  it  necessary  to  say  upon  the  subject 
of  due  process  of  law. 

It  is  charged  also  that  the  act  is  unconstitutional,  be- 
cause it  was  not  competent  for  the  legislature  to  deter- 
mine that  the  improvement  would  benefit  the  property 
owners,  or  would  benefit  them  to  the  extent  of  the  costs 
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and  damages.  While  I  understand  that  this  point  is  made 
by  the  learned  and  able  counsel  for  respondents,  it 
is  fair  to  say  that  they  have  not  much  insisted  upon  the 
proposition  in  this  form.  They  really  claim  that  the  act 
directs  the  commissioners  to  ascertain  the  benefits;  that 
they  did  ascertain  them,  and  determined  that  the  bene- 
fits would  be  less  than  the  estimated  cost  of  the  im- 
provement. In  this,  however,  it  is  clear  the  counsel  are 
in  error.  The  act  only  requires  the  commissioners  to 
estimate  the  benefit  which  will  accrue  to  each  lot  rela- 
tively to  the  benefits  to  accrue  to  other  lots.  The  act  cer- 
tainly was  not  constructed  upon  the  idea  that  the  proceed- 
ings could  be  arrested  by  any  possible  finding  in  regard 
to  benefits.  Unless  its  final  operation  was  made  to  depend 
upon  such  a  finding,  it  is  difficult  to  see  why  there  should 
be  one. 

Nor,  in  my  judgment,  did  the  commissioners  pretend 
to  ascertain  the  amount  of  such  benefits.  The  report,  as 
first  filed,  showed  benefits  and  costs  exactly  equal,  being 
each  estimated  at  $898,105. 

It  would  have  been  marvelous  if,  upon  a  real  estimate 
of  the  amounts,  they  should  have  come  out  exactly 
equal,  considering  the  great  number  of  properties.  If, 
however,  they  had  first  ascertained  the  amount  of  the 
costs  of  the  improvement,  it  would  then  have  been  easy 
to  have  distributed  them  proportionately  upon  the  prop- 
erties benefited.  And  this  is  evidently  exactly  what  they 
did  do. 

If  I  rightly  apprehend  the  position  of  counsel,  they  seem 
to  think  the  validity  of  the  law,  in  the  first  instance,  and 
the  jurisdiction  of  the  court  or  commission  which  is  to 
conduct  the  proceeding  afterward,  will  depend  upon  the 
fact  as  to  whether  the  property  is  benefited,  and  this  fact 
must  appear  affirmatively  in  order  to  give  validity  to  the 
proceeding. 

But  the  power  to  assess  for  local  benefits  is  not  based 
upon  the  fact  of  local  benefit  in  any  other  sense  than  all 
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taxes  are  based  upon  supposed  benefit  to  the  tax-payer. 
The  power  of  taxation  is  said  by  Chief  Justice  Marshall 
to  be  vested  in  the  government  by  all  for  the  benefit  of 
all.  "  The  state  taxes  are  based  upon  the  theory  that  all 
are  benefited  by  the  government  which  they  are  designed 
to  support.  And  so  of  county  and  municipal  taxation. 
And  the  legislature  may  also  organize  smaller  or  differ- 
ent districts  than  these  usual  political  subdivisions,  and 
place  upon  such  districts  the  burden  of  taxation  for  pur- 
poses in  which  the  inhabitants  have  a  special  interest,  or 
which  will  specially  benefit  the  property  within  the  dis- 
trict." 

Now,  in  regard  to  general  taxation,  if  a  case  were  pre- 
sented in  which  we  could  plainly  see  that  the  tax  was  not 
for  the  benefit  of  the  government,  but  was  wholly  for 
the  private  advantage  of  an  individual,  we  should  not 
hesitate  to  declare  that  it  was  not  an  exercise  of  legisla- 
tive power,  and  the  levy  would  be  held  void.  The  same 
rule,  and  no  other,  applies  to  assessments  for  local  im- 
provements. 

The  main  practical  difference  between  assessment  for  a 
local  improvement  and  general  taxation  seems  to  be,  that 
in  general  taxation  it  is  difficult,  and  generally  impossible, 
for  the  court  to  say  that  the  purpose  of  the  tax  is  not  a 
public  purpose,  or  that  no  benefit  will  result  to  the  tax- 
payers, while  in  local  assessments  it  is  more  often  easy  to 
see  that  the  improvement  will  not  be  a  special  benefit.  Still 
the  benefit  is  not  the  source  of  the  power.  That  is  inher- 
ent in  the  government,  and  is  only  limited  by  express  or 
implied  limitations  found  in  the  constitution,  or  by  its  own 
nature  and  purposes.  Within  these  limits  the  legislature 
is  the  sole  judge  of  when  and  to  what  extent  the  power  shall 
be  used." 

It  may  be  said  that  all  the  cases  on  this  subject  are  ex- 
ceptional, and  many  of  them  are  cases  of  great  hardship 
and  clear  extortion,  in  which  the  local  benefit  claimed  is 
orly   a   pretense   to   cover   the   unjust   exaction,   and   the 
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courts  have  often  attempted  to  find  some  limitation  in 
the  nature  of  the  power  which  would  enable  them  to  pre- 
vent the  injustice. 

Thus  it  has  sometimes  been  said  that  the  power  being 
based  upon  the  supposed  benefit,  the  burden  cannot  go 
beyond  the  actual  benefit,  which  may  be  inquired  into 
whenever  the  attempt  is  made  to  enforce  the  tax;  but  this, 
obviously,  cannot  be  so.  The  legislature  must  act,  after 
all,  in  providing  for  the  public  good,  upon  the  judgment 
of  its  members  as  to  what  is  expedient  or  will  prove  bene- 
ficial. The  most  wisely  planned  projects  often  fail  to 
realize  the  good  expected.  And  then  the  benefits  need 
not  be  immediate.  I  see  no  just  limitation  in  this  re- 
spect, except  that  the  tax  will  not  be  upheld  when  the 
courts  can  plainly  see  that  the  legislature  has  not  really 
exercised  this  judgment  at  all,  or  that  manifestly  and  cer- 
tainly no  such  benefit  can  or  could  reasonably  have  been 
expected  to  result.  The  judge  should  not  place  his  mere 
opinion  against  that  of  the  legislature. 

So,  too,  it  has  been  said  that  as  the  tax  is  in  this  in- 
stance imposed  by  a  power  ab  extra,  it  is  taxation  with- 
out representation.  I  find  no  such  limitation  upon  the 
power  in  the  constitution,  though  if  there  were  it  might 
be  questionable  whether  in  this  case  there  has  been  a  viola- 
tion of  it. 

These  and  some  other  limitations  which  courts  have  at- 
tempted to  find  in  the  nature  of  the  taxing  power,  seem  to 
me  to  be  plain  attempts  to  import  into  the  constitution  re- 
strictions which  cannot  be  found  there  by  any  just  reason- 
ing. 

Judge  Cooley,  in  his  work  on  Taxation,  page  622,  says : — 

"  The  power  to  determine  when  a  special  assessment 
shall  be  made,  and  on  what  basis  it  shall  be  apportioned, 
is  wisely  confided  to  the  legislature,  and  could  not  with- 
out the  introduction  of  some  new  principle  in  represen- 
tative government  be  placed  elsewhere.  We  dismiss  this 
topic,   therefore,   with  the  simple  remark  that   with   the 
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wisdom  or  unwisdom  of  special  assessments  when  or- 
dered in  special  cases  in  which  they  are  admissible  at  all, 
the  courts  have  no  concern,  unless  there  is  plainly  and  mani- 
festly such  an  abuse  of  power  as  takes  the  case  beyond  the 
just  limits  of  legislative  discretion." 

The  power  being  in  the  legislature,  the  limitations  upon 
it  must  be  found  in  the  constitution  either  in  express  pro- 
visions or  by  implication,  and  there  exists,  which  must  be 
recognized  by  the  courts,  the  same  presumption  that  the 
law  is  within  legislative  power  that  applies  to  any  other 
statute ;  that  is,  the  law  will  not  be  declared  unconstitutional 
unless  it  plainly  appears  to  be  so.  Therefore,  it  is  presumed 
that  the  power  of  assessment  existed,  and  the  contrary 
must  be  very  clearly  made  to  appear  before  the  court  could 
declare  the  law  invalid.  It  does  not  so  appear  in  this 
case. 

But  it  is  contended,  admitting  that  the  law  is  valid, 
the  board  of  supervisors  did  not  authorize  the  work  to 
ht  done  by  expressing  their  judgment  that  such  improve- 
ment would  be  expedient. 

March  27,  1876,  the  board  passed  a  resolution  which 
fully  satisfies  the  act.  The  proceeding  was  not  con- 
ducted under  the  consolidation  act.  The  statute  is 
complete  in  itself,  and  it  prescribes  no  preliminary  notice. 
It  furthermore  expressly  authorizes  the  board  to  express 
such  judgment  in  such  form  as  they  might  deem  advisable. 
Counsel  say  this  has  reference  only  to  the  language  in  which 
the  judgment  should  be  expressed. 

Since  the  board  could  not  express  its  judgment  at  all 
without  choosing  the  language,  that  construction  is  not 
tenable. 

It  is  objected  that  the  notices  were  not  duly  published, 
because  sometimes  printed  in  the  supplements.  The  sup- 
plements, however,  in  this  particular  instance,  were  part 
and  parcel  of  the  newspaper  itself.  They  consti- 
tuted only  a  third  sheet,  when  there  was  too  much  mat- 
ter   for    the    usual    two-sheet    issue.     Why    they    were 
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designated  as  supplements  I  do  not  know,  nor  does  it  mat- 
ter. The  mere  fact  that  the  word  "  supplement "  was 
printed  at  the  head  could  not  change  their  character.  I 
have  looked  in  vain  for  any  evidence  to  sustain  the  finding 
that  the  so-called  supplement  was  not  circulated  coex- 
tensively  with  the  balance  of  the  paper.  All  the  evidence 
upon  the  subject  is  the  other  way. 

If  I  am  correct  in  my  conclusions  as  to  this  point,  the 
remaining  objections  do  not  require  much  consideration. 

That  the  benefits  as  shown  in  the  report  are  less  than 
the  cost  of  the  improvement  has  been  already  sufficiently 
noticed.  If  the  intervenors  in  their  cross-complaint  have 
improvidently  admitted  the  construction  of  the  act  con- 
tended for,  it  will  not  help  the  plaintiffs.  It  cannot 
change  the  meaning  of  the  law,  or  the  legal  effect  of  the 
finding. 

If  there  was  a  valid  law  authorizing  the  improvement, 
and  the  board  was  authorized  to  act,  and  the  county 
court  obtained  jurisdiction,  the  plaintiffs  cannot  com- 
plain here  of  mere  irregularities,  or  bad  conduct  on  the 
part  of  the  commissioners,  for  which  that  court  could 
have  afforded  relief.  The  alleged  frauds  were  all  such  as 
by  the  exercise  of  a  proper  diligence  ought  to  have  been 
known  by  the  interested  parties  in  time  to  present  to  the 
County  Court.  This  action  is  by  the  property  owners 
on  the  east  side  of  the  street;  the  property  taken  was  im- 
mediately opposite.  It  is  averred  that  the  commis- 
sioners, willfully  and  intentionally,  determined  the  value 
of  lots  taken  to  be  more  than  three  times  as  much  as 
they  in  fact  were,  and  omitted  from  their  estimate  of  bene- 
fits to  the  same  lots  about  two-thirds  of  the  actual 
benefit.  This  over-estimate  of  damages,  and  under-esti- 
mate  of  benefits,  so  far  as  I  can  judge  from  the  state- 
ment of  the  case  in  the  record,  seems  to  be  fully  sustained. 
But  the  report  showed  fully  what  the  estimates  were,  and 
the  injustice  was  so  obvious  that  a  mere  inspection  by 
those  familiar  with  the  property,  as  the  plaintiffs  were, 
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could  not  fail  to  disclose  the  fact.  As  to  the  interest  of 
Bryant,  one  of  the  commissioners,  I  find  no  evidence  of 
it  except  the  admission  in  the  cross-complaint  that  he 
had  for  seven  or  eight  years  owned  the  undivided  half 
of  a  certain  lot  on  the  northeast  corner  of  Dupont  and 
Morton  streets,  which  fact  appeared  upon  the  maps  and 
reports  made  by  the  commissioners. 

But  admitting  the  validity  of  the  statute,  and  that  the 
preliminary  steps  were  taken,  which  authorized  the 
work  to  be  done,  the  plaintiffs  cannot  now  maintain  this 
action.  The  statute,  as  I  have  already  stated,  manifested 
very  plainly  that  the  improvement  was  to  be  made  for 
their  special  benefit,  and  that  they  were  to  bear  the  en- 
tire cost.  They  were  afforded  an  opportunity,  even  after 
the  board  was  organized,  to  arrest  proceedings,  if  a  ma- 
jority in  value  of  frontage  should  be  of  opinion  that  it 
would  not  be  to  their  advantage,  and  were  distinctly  no- 
tified that  if  they  permitted  it  to  be  completed,  their 
acquiescence  would  be  deemed  an  absolute  acceptance  by 
them  of  the  lien  created  by  the  act.  Under  such  circum- 
stances they  could  not  remain  silent,  and  permit  the  money 
obtained  of  the  bond-holders  to  be  expended  in  the  im- 
provement of  their  property,  and  then  escape  liability  on 
the  plea  that  the  officers  charged  with  the  work,  who  were 
in  a  sense  their  agents,  were  guilty  of  misconduct  and 
fraud,  which  they  by  proper  diligence  could  have  pre- 
vented. 

The  pleadings  and  the  briefs  are  full  of  most  positive 
charges  of  fraud  and  corruption  against  the  commission- 
ers, and  although  apparently  hurled  at  the  board,  they 
are  constantly  put  forward  as  though  the  bond-holders 
were  in  some  way  responsible  for  them.  They  represent 
themselves  as  victims  who  should  be  relieved  at  the  ex- 
pense of  those  who  were  induced  by  their  former  silence 
to  loan  the  money  to  improve  their  property.  There  was 
fault  and  culpability  over  and  above  that  of  the  board 
which   is   charged   with   the   perpetration   of  the   frauds. 
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The  culpability  is  on  the  part  of  the  lot-owners  who  re- 
mained silent  while  the  bond-holders  were  advancing  the 
money  to  their  agents,  and  it  was  being  expended  by  them 
for  their  benefit.  I  see  no  reason  why  the  legislature 
might  not  declare,  by  a  law  before  the  fact,  that 
such  remissness  shall  constitute  an  estoppel.  Certainly 
under  such  circumstances  a  court  of  equity  would  not 
lend  its  aid  to  the  plaintiffs.  Authorities  are  not  want- 
ing on  this  point,  many  of  them  going  much  further  than 
this  court  is  prepared  to  go.  They  fully  sustain  the 
proposition,  however,  that  it  is  competent  for  the  legislature 
to  declare  that  the  tacit  acquiescence  of  parties  interested, 
and  their  failure  to  challenge  proceedings  while  in  progress, 
will  estop  them  from  questioning  them  after  they  are  com- 
pleted, —  that  they  cannot  accept  the  benefits  and  avoid  the 
burdens. 

In  Palmer  v.  Stumph,  29  Ind.  329,  an  assessment  was 
laid  for  the  improvement  of  a  street,  under  a  statute  which 
provided  for  an  appeal,  but  declared  that  no  question 
or  act  shall  be  tried  which  may  arise  prior  to  the 
making  of  the  contract.  The  court  held  that  the  plain 
intent  was,  that  the  owner  should  not  remain  silent  until 
he  had  secured  the  full  benefit  of  the  work,  and  then  avoid 
payment.  It  is  said :  "  If  he  denies  the  power  oti 
the  council  to  order  the  improvement,  he  must  test  the? 
question  by  injunction  before  the  work  is  done.  Acqui- 
escence in  the  action  of  the  council  is  by  law  made 
to  estop  him  from  going  behind  the  making  of  the  con* 
tract." 

The  same  statute  was  under  consideration,  and  the 
same  ruling  made,  in  Commissioners  v.  Allen  County  v. 
Silvers,  22  Ind.  491.  (See  also  Quinlan  v.  Myers,  29  Ohio 
St  500;  State  v.  IVetsel,  62  Wis.  184;  People  v.  Common 
Council,  65  Barb.  9 ;  State  v.  Mayor,  40  N.  J.  L.  244 ;  Kcl 
logg  V.  Ely,  15  Ohio  St.  64 ;  Pittsburg  v.  Scott,  1  Pa.  St. 
309 ;  Patterson  v.  Baunor,  43  Iowa,  477 ;  Weber  v.  City  of 
San  Francisco,  1  Cal.  455.)      I  think  the  cause  should  be 
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remanded,  with  directions  to  dissolve  the  injunction  and 
dismiss  the  complaint. 
So  ordered. 

Thornton,  J.,  McFarland,  J.,  and  Searls,  C.  J.,  con- 
curred. 

McKiNSTRY,  J.,  concurring.  —  I  concur  in  the  order  or 
judgment  directing  the  court  below  to  dismiss  the  com- 
plaint. 

1.  If  there  were  irregularities  in  the  proceedings  to 
widen  Dupont  Street,  which  did  not  deprive  the  plain- 
tiffs of  opportunities  to  contest  them,  they  should  have 
been  objected  to  in  the  course  of  the  proceedings.  If  the 
statute  is  a  valid  statute,  but  it  appears  from  the 
record  that  there  were  omissions,  defects,  or  departures 
from  the  procedure  prescribed  by  the  statute,  which 
render  the  assessment  of  the  commissioners,  or  judg- 
ment of  the  County  Court  invalid,  —  for  want  of  juris- 
diction of  the  persons  or  property  of  the  plaintiffs,  — 
each  of  the  plaintiffs  had  a  plain,  speedy,  and  adequate 
remedy  at  law,  by  means  of  the  writ  of  certiorari.  (Ew- 
ing  v.  City  of  St.  Louis,  5  Wall.  413 ;  5".  V.  W.  Co.  v.  Bry- 
ant, 52  Cal.  132 ;  People  v.  El  Dorado,  8  Cal.  61 ;  People  v. 
Board  of  Delegates,  14  Cal.  479.) 

2.  And  so  if  the  assessment  or  judgment  is  void  be- 
cause of  the  invalidity  of  the  statute,  each  of  the  plain- 
tiffs could  have  resorted  to  certiorari.  Moreover,  if  the 
act  of  March  13,  1876,  is  unconstitutional  and  void,  —  as 
contended  by  counsel  for  respondents,  —  a  sale  of  the 
lands  assessed,  and  the  tax  collector's  deeds  thereof,  would 
constitute  no  cloud  on  the  title  of  the  plaintiffs.  An  in- 
junction will  not  be  issued  to  restrain  the  collection  of  a 
tax  or  assessment  by  the  sale  of  real  property,  unless  it 
appears  that  the  plaintiff  would  suffer  irreparable  injury, 
or  an  injunction  is  necessary  to  prevent  a  multiplicity  of 
suits,  or  the  sale  would  cast  a  cloud  on  his  title.     {Dean 
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V.  Davis,  51  Cal.  407 ;  Houghton  v.  Austin,  47  Cal.  647 ; 
Savings  and  Loan  Society  v.  Austin,  46  Cal.  448 ;  Wiggin 
V.  Mayor,  9  Paige,  23 ;  Dows  v.  City  of  Chicago,  11  Wall. 
104;  C.  P.  R.  Co.  V.  Corcoran,  48  Cal.  65.)  When  a 
statute  gives  to  a  tax-deed  —  the  tax  being  levied  by  a 
valid  law  —  effect  as  evidence  prima  facie  of  the  regular- 
ity of  the  assessment,  and  of  all  proceedings  under  it,  the 
deed  may  create  a  cloud.  {Palmer  v.  Baling,  8  Cal.  384; 
Bucknall  v.  Story,  36  Cal.  73 ;  Patten  v.  Green,  13  Cal.  328 ; 
High  V.  Shoemaker,  22  Cal.  372 ;  People  v.  Crockett,  33  Cal. 
157.)  But  whatever  effect  the  legislature  may  attempt  to 
give  to  a  tax  or  assessment  deed  as  evidence,  every  such 
deed  must  be  read  with  the  statute  under  which  it  pur- 
ports to  have  been  issued,  and  if  the  statute  is  void,  the 
deed  issued  under  it  can  cast  no  cloud  on  the  true  title. 

3.  At  a  very  early  day  in  the  judicial  history  of  this 
state  it  was  held,  where  an  assessment  was  laid  for  im- 
proving a  street,  thereby  benefiting  the  property  of  the 
plaintiff  in  common  with  the  property  of  other  persons, 
and  the  improvement  was  completed  without  the  plain- 
tiff's interposing  to  prevent  it,  an  injunction  to  prevent 
the  sale  for  the  assessment  was  properly  denied  on  the 
ground  that  he  who  seeks  equity  must  do  equity;  and 
that  the  city  should  be  permitted  to  proceed  and  sell  the 
plaintiff's  land,  leaving  him  after  the  sale  to  the  tech- 
nical rights  which  he  set  up  in  his  bill.  {Weber  v.  City 
of  San  Francisco,  1  Cal.  455.)  I  know  of  no  case  in 
which  the  doctrine  of  that  case  has  been  expressly  over- 
ruled, or  overruled  by  necessary  implication.  And  while 
there  is  some  conflict  in  the  decisions  of  the  courts  of 
the  several  states  with  reference  to  the  conditions  under 
which  equity  will  interpose  to  enjoin  the  sale  of  lands 
for  assessments,  there  is  ample  authority  to  uphold  the 
view  taken  by  the  Supreme  Court  of  this  state  in  Webber 
V.  San  Francisco.  "  One  of  the  first  of  these  [equitable 
principles]  is,  that  parties  coming  into  equity  must  do 
equity If  parties  cannot  come  into  equity  without 
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submitting  to  do  equity,  a  fortiori  they  cannot  come  for 
the  summary  interference  of  the  court  when  their  con- 
duct before  coming  has  been  such  as  to  prevent  equity 
from  being  done."  {Per  Turner,  L.  J.,  West  R'y  v.  Ox-- 
ford,  3  De  Gex,  M.  &  G.  359.)  Here  the  plaintiffs  with 
full  knowledge  of  what  was  done  by  the  officers  and  others 
under  color  of  the  statute,  —  for  the  contrary  is 
not  alleged,  found,  or  proved,  —  with  full  knowledge  of 
all  the  acts  of  which  they  now  complain  as  wrongful  and 
unlawful,  remained  quiescent  until  they  had  received  the 
benefits  of  the  work.  The  legislature  had  declared 
that  their  lands  would  be  benefited,  and  there  is  nothing 
in  the  record  to  indicate  that  their  lands  were  not,  in  fact, 
benefited  to  the  full  amount  for  which  they  have  been 
or  will  be  assessed.  When  the  complaint  was  filed, 
valuable  buildings  belonging  to  many  different  persons 
may  have  been  removed  or  destroyed,  and  the  work  of 
widening  the  street  had  been  completed  at  very  great  ex- 
pense. So  far  as  appears,  while  great  loss  and  injury 
to  others  would  be  the  consequence  of  an  injunction 
herein,  the  plaintiflFs  will  suffer  no  real  injury  by  a  de- 
nial of  an  injunction.  Under  these  circumstances,  I  think 
it  clear  that  the  plaintiffs  so  far  acquiesced  in  the 
work  of  widening  the  street  and  the  issue  of  the  bonds 
as  that  they  should  have  been  denied  an  injunction 
decree.  {Lux  v.  Haggin,  69  Cal.  255,  and  cases  there 
cited.  ) 

Where  the  county  commissioners  contracted  for  the 
building  of  a  bridge  without  legal  authority,  and  the  bridge 
was  completed,  it  was  adjudged  that  payment  for  it  could 
not  be  enjoined  at  the  suit  of  a  tax-payer.  {Clark 
V,  Dayton,  6  Neb.  193.)  When  an  improvement  had  been 
made  along  a  public  street,  to  which  the  owner 
of  property  abutting  thereon  had  made  no  objection  until 
ifter  its  completion,  upon  a  bill  being  filed  by  him  to  en- 
join the  assessment  for  want  of  notice,  it  was  held  he 
must  do  equity  by  paying  tlie  amount  which  his  property 
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was  benefited.  {Barker  v.  Omaha,  16  Neb.  269.)  In 
Indiana  the  doctrine  has  been  carried  further,  and  it  is 
settled  that  a  property  owner  cannot  quietly  permit  money 
to  be  expended  in  a  work  which  benefits  his  land  under  a 
contract  with  a  city,  and  then  deny  the  power  of  the  city 
to  make  the  contract  {Palmer  v.  Stumpk,  29  Ind.  329; 
Hellcn  Hamp  v.  La  Fayette,  30  Ind.  194;  City  of  La  Pay- 
ette V.  F Older,  34  Ind.  140.) 

4.  It  may  be  urged,  however,  that  equity  should  enter- 
tain jurisdiction  of  a  suit  like  the  present  "  to  prevent 
multiplicity  of  actions."  The  multiplicity  of  actions, 
which,  it  may  be  said  (although  in  the  absence  of  aver- 
ment) the  complainants  here  seek  to  avoid,  would  not 
injuriously  affect  any  one  of  them.  (Cooley  on  Taxation, 
2d  ed.,  771 ;  Dodd  v.  Hartford,  25  Conn.  232.)  But  if  that 
be  not  the  true  rule,  and  a  bill  may  be  filed  by  many 
persons  to  enjoin  sales  of  the  separate  property  of  each 
for  the  same  assessment,  if  the  only  necessary  community 
of  interest  among  the  plaintiffs  is  in  the  questions  at 
issue  to  be  decided  by  the  court,  —  "  in  the  mere  external 
fact  that  all  their  remedial  rights  arose  at  the  same  time, 
are  of  the  same  kind,  involve  similar  questions  of  fact, 
and  depend  upon  the  same  questions  of  law  "  ( 1  Pom- 
eroy's  Eq.  Jur.,  sec.  260),  —  the  question  still  remains: 
Will  a  suit  be  entertained  to  prevent  multiplicity,  when 
it  appears  that  no  one  of  the  plaintiffs  could  separately 
demand  equitable  relief?  The  cases  sometimes  supposed 
to  do  so,  do  not,  when  examined,  answer  the  fore;^oing 
question  in  the  affirmative.  Kennedy  v.  City  of  Troy,  14 
Hun.  308,  and  Clark  v.  Village  of  Dunkirk,  12  Hun,  181, 
were  cases  in  which  it  was  held  that,  when  an  assessment 
is  invalid,  but  such  invalidity  is  shown  only  by  matters 
dehors  the  record,  which  in  itself  is  in  all  respects  regular 
and  within  the  power  and  jurisdiction  of  the  authority 
laying  the  same,  an  action  in  equity  may  be  maintained 
by  any  one,  upon  whose  real  estate  an  apparent 
lien   has   been   created   by   the   assessment   on   behalf  of 
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himself  and  others  in  like  situation;  but  to  justify  such  an 
action,  it  must  be  alleged  in  the  complaint  that  the  assess- 
ment is  regular  upon  its  face,  and  apparently  in  accord- 
ance with  the  provisions  of  the  law  authorizing  it.  In 
Ireland  v.  City  of  Rochester,  51  Barb.  435,  the  Supreme 
Court  said :  "  The  assessment  being  void  as  to  the  plain- 
tiffs, their  right  to  maintain  this  action  is  clear,  not  only 
to  avoid  a  multiplicity  of  suits,  but  to  remove  a  cloud 
from  their  respective  titles."  (Citing  14  N.  Y.  534.)  The 
case  referred  to  is  Heywood  v.  City  of  Buffalo,  14 
N.  Y.  534.  That  was  a  suit  by  a  single  plaintiff,  and  the 
decision  was:  When  an  action  was  brought  to  restrain 
the  collection  of  and  annul  an  alleged  illegal  assessment, 
which,  if  legal,  was  a  lien  on  the  plaintiff's  real  estate, 
but  the  complaint  did  not  show  but  that  its  invalidity 
appeared  on  the  (face  of  the)  proceedings  imposing  it, 
on  demurrer  to  the  complaint,  held  the  action  could  not 
be  maintained.  And  in  ScoHeld  v.  Lansing,  17  Mich.  439, 
the  Supreme  Court  of  Michigan  held  that  when,  by  the 
provisions  of  a  city  charter,  a  tax  was  declared  to  be  a 
lien  on  premises,  it  constituted  a  cloud  on  title.  In  these 
cases,  each  of  the  plaintiffs  could  have  claimed  separately 
(as  was  held  by  the  courts  of  New  York  and  Michigan) 
the  aid  of  equity  to  remove  a  cloud  from  his  title,  as  well 
as  have  maintained  his  action  or  defense  at  law.  In  some 
of  them  the  plaintiffs  were  permitted  to  join  as  plaintiffs 
in  an  equitable  suit,  because  the  title  to  their  respective 
tracts  of  land  was  affected  by  the  same  cloud,  created  by 
the  same  proceedings. 

Even  if  there  are  cases  in  which  each  of  the  several 
plaintiffs  would  not  be  allowed  to  maintain  a  separate  suit 
in  equity,  but  yet  all  would  be  entitled  to  unite  in  one 
suit  for  the  determination  of  questions  which  might  arise 
in  separate  actions  at  law,  the  result  herein  must  be  the 
same.  The  plaintiffs  by  their  acquiescence  and  consent, 
having  lost  their  right  to  ask  the  aid  of  equity  by  in- 
junction, the  court  ought  not  to  have  granted  to  all  that 
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which  it  should  refuse  to  each.  To  grant  the  injunction 
to  all,  because  each  may  be  subjected  to  a  separate  action 
at  law,  is  to  reward  the  laches  and  neglect  which  has  de- 
prived each  of  his  right  to  seek  the  equitable  relief.  The 
acquiescence  which  estops  the  plaintiff  from  obtaining  an 
injunction  is  in  the  nature  of  a  defense  in  equity,  and  by 
holding  all  estoppel  by  such  acquiescence,  it  is  not  neces- 
sarily held  that  the  plaintiffs  were  improperly  united  as 
plaintiffs,  whether  they  were  united  to  prevent  multiplicity 
of  actions  or  for  any  other  reason.  It  is  simply  to  say 
that  none  of  the  plaintiffs  are  entitled  to  the  preventive 
decree. 

Paterson,  J.,  dissenting.  —  I  think  the  judgment 
should  be  affirmed.  I  assent  to  some  of  the  propositions 
advanced  in  the  leading  opinion,  but  the  statute  and  pro- 
ceedings in  controversy  are  in  many  respects,  it  seems 
to  me,  plainly  violative  of  that  clause  in  the  constitu- 
tional declaration  of  rights  which  says :  "  No  person  shall 
be  deprived  of  ...  .  property  without  due  process  of 
law." 

1.  That  the  act  itself  should  provide  for  "  due  notice  " 
to  the  property  owner,  and  afford  him  an  opportunity  to 
be  heard,  is  settled  beyond  all  controversy,  and  whatever 
may  be  the  conflict  of  opinion  upon  the  question  of  what 
is  "  due  notice,"  there  can  be  no  question  that  it  should 
be  notice  of  a  full  hearing  as  to  time,  place,  and  liability. 
Section  7  is  the  only  provision  which  assumes  to  satisfy 
this  requisite,  but  it  provides  no  notice  at  all.  It  affords 
no  notice  of  a  hearing,  and  none  was  given.  It  provides 
for  a  notice  after  assessment  is  complete,  that  the  report 
"  is  open  for  inspection."  It  is  true  section  8  attempts 
to  give  any  person  dissatisfied  with  the  report  a  hearing 
upon  petition  before  the  County  Court,  —  which  court 
could  not,  under  sections  6  and  8,  article  6,  of  the  old 
constitution,  be  clothed  with  jurisdiction  of  any  case  in- 
volving the  title  or  possession  of  real  property,  —  but  it 
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is  only  by  implication,  if  at  all,  that  the  court  could  aid 
him,  the  language  of  the  statute  being,  "  It  shall  be  in 
the  discretion  of  the  court,  after  hearing  and  considering 
said  application,  to  allow  or  deny  the  same." 

As  to  those,  however,  who  were  satisfied  with  the  report, 
which  had  been  left  "  open  for  inspection,"  there  is  no 
hearing  provided,  although  the  court  is  given  in  such  cases 
absolute  power  to  fix  values  and  assess  damages  of  its  own 
motion  and  according  to  its  own  rules  and  estimates, — 
notwithstanding  the  report  of  the  commissioners,  with 
which  the  owner  may  be  content.  The  following  is  the 
concluding  portion  of  section  8 :  — 

"  But  in  case  no  such  petition  shall  be  filled  with  said 
'County  Court  within  the  time  above  limited  for  the  filing 
.hereof,  the  said  report  shall  be  presented  by  the  said  board 
lo  the  said  County  Court,  with  a  petition  to  the  court 
Ihat  the  same  be  approved  and  confirmed  by  the 
court.  The  court  shall  have  power  to  approve  and  con- 
firm said  report,  or  refer  the  same  back  to  said  board, 
with  directions  to  alter  or  modify  the  same  in  the  par- 
ticulars specified  by  the  court  in  the  order  referring  the 
same  back,  and  thereupon  the  said  board  shall  proceed 
to  make  the  alterations  and  modifications  specified  in  the 
order  of  said  court.  The  alterations  and  modifications 
aforesaid  being  made,  the  report  shall  be  again  submitted 
to  the  said  court,  and  if  the  court,  upon  examination,  shall 
find  that  the  alterations  and  modifications  have  been  made 
according  to  the  directions  contained  in  said  order,  the  said 
court  shall  approve  and  confirm  the  same  by  an  order  to 
be  entered  on  its  minutes;  but  if  the  said  board  shall  have 
neglected  or  failed  to  make  the  alterations  and  modifica- 
tions set  forth  in  the  order  of  reference,  the  court  may 
again  refer  the  report  back  to  said  board,  and  so  on  until 
its  original  order  of  alteration  and  modification  shall  have 
been  complied  with  by  said  board,  and  the  said  court  shall 
then  approve  and  confirm  said  report."  (Stats.  1875-76, 
p.  436,  sec.  8.) 
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Of  course,  if  we  can  say  that  the  citizens  of  the  state 
are  charged  with  notice  of  all  the  acts  of  the  legislature 
affecting  their  private  interests,  and  must  be  on  the  alert 
to  prevent  fraud  in  the  carrying  out  of  the  work  provided 
for,  the  objection  just  considered  is  not  well  taken,  but 
that  would  be  equivalent  to  saying  that  "  notice ''  and 
"  opportunity  to  be  heard  "  are  not  essential  elements  oi 
"  due  process  of  law." 

2.  We  might  be  able  to  overlook  the  defects  referred 
to  if  it  were  clear  that  the  parties  whose  property  was 
affected  had,  as  matter  of  fact,  due  notice  and  substantial 
hearing;  but  as  I  read  the  record,  such  is  not  the  case 
here.  Many  of  the  orders  seem  to  have  been  made  nunc 
pro  tunc  in  regard  to  the  time  for  hearing.  Several  of  the 
petitions  were  set  for  hearing  on  December  8th.  On  that 
day  no  orders  were  made,  nothing  was  done  until  Decem- 
ber 15th,  when  they  were  continued  to  December  18th. 
On  December  19th  the  whole  matter  was  continued  to 
and  set  for  hearing  December  22d.  Thereafter  and  with- 
out further  notice  or  opportunity  to  appear,  the  court,  on  an 
ex  parte  motion,  took  up  the  case,  and  finally  disposed  of 
the  matters  before  it,  two  days  before  the  day  set  for 
regular  hearing.  These  interesting,  if  not  suspicious, 
facts  appear  on  the  face  of  the  court's  records,  and  in  or- 
dinary cases  would  not  support  a  judgment.  {Tompkins 
v.  Clackamas,  11  Or.  364.) 

3.  The  report  and  judgment  show  that  the  assessment 
was  for  about  one  hundred  thousand  dollars  in  excess 
of  the  benefits.  If  I  understand  the  authorities  on  this 
proposition,  a  statute  which  imposes  an  assessment  in 
excess  of  special  benefits  is  unconstitutional.  {Davidson 
V.  W.  O.,  34  La.  Ann.  170;  Taylor  v.  Palmer,  31  Cal.  254; 
Creighton  v.  Mason,  27  Cal.  624;  In  re  Market  Street,  49 
Cal.  54:9]  Chicago  v.  Lamed,  34  111.  303.) 

It  may  be  admitted  that  the  legislature  had  the  power 
to  declare  the  benefit,  but  I  fail  to  find  any  declaration 
of  that  kind   in  the  act  referred  to.     It  is  true,  the  act 
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speaks  of  "  the  district  hereinafter  described  as  benefited 
by  said  widening,"  but  there  is  no  direct  finding  of  the 
fact  of  benefit  therein  by  the  legislature;  on  the  contrary, 
the  board  of  commissioners  are  therein  directed  to  ascer- 
tain and  fix  the  extent  of  damages  and  benefits  "  accord- 
ing to  the  judgment  of  the  board."     (Section  7.) 

4.  The  bond-holders  stand  in  no  better  position  than 
the  municipal  authorities.  The  bonds  are  not  general 
or  ordinary  municipal  bonds  issued  for  the  benefit  of 
the  general  fund.  They  are  payable  out  of  a  special  fund 
raised  by  special  tax  on  a  small  district.  They  do  not 
show  on  their  face  that  the  act  has  been  complied  with, 
which  is  essential  even  if  the  act  referred  to  be  valid, 
and  consequently  they  are  not  negotiable  so  as  to  cut 
off  the  defenses  claimed.  {Carroll  Co.  v.  Smith,  18  Rep. 
33;  Williams  v.  Roberts,  88  111.  11;  Cagwin  v.  Hancock, 
84  N.  Y.  532;  Craig  v.  Town  of  Andes,  93  N.  Y.  405; 
Town  of  Lyons  v.  Chamberlain,  89  N.  Y.  685.) 

Rehearing  denied. 


[No.  11638.    Department  One. — June  3,  1887.] 

T.  C.  DEAN,  Respondent,  v.  I.  C.  GRIMES,  Appel- 
lant. 

Insolvency — Notice  to  Creditobs — Publication — Act  of  1852. — Un- 
der the  provision  of  the  Insolvent  Act  of  1852,  as  amended  in  1863, 
requiring  the  county  judge  on  the  day  the  petition  of  the  insolvent 
is  filed  to  order  the  clerk  to  issue  notice  calling  the  creditors  to 
appear  on  a  specified  day,  not  less  than  thirty  days  from  the  first 
publication  of  the  notice,  a  notice  published  in  pursuance  of  an 
order  of  the  court  on  the  7th  of  December,  and  made  returnable  on 
the  6th  of  January  following,  is  sufficient. 

Id. — Discharge — Collateral  Attack  on — Instructions — Fraud  of 
Insolvent — False  Statement  in  Schedule. — The  action  was 
brought  on  a  promissory  note,  the  defense  being  a  discharge  under 
the  Insolvent  Act  of  1852.  On  the  trial,  the  court,  as  a  portion  of 
its  charge,  read  to  the  jury  certain  sections  of  that  act  and  of  the 
supplemental  act  ot  1876,  defining  what  frauds  or  misconduct  of 
the  insolvent  would  vitiate  the  discharge,  and  also  certain  sections 
which  treated  of  the  form  and  contents  of  the  petition  of  the  in- 
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solvent,  and  of  his  schedule  and  oath.  It  thereupon  instructed 
them  as  follows:  "If  you  believe  from  the  evidence  that  the  de- 
fendant violated  any  of  this  law,  or  failed  in  any  manner  to  fully 
comply  with  all  provisions  and  requirements  of  said  law,  your  ver- 
dict must  be  for  the  plaintiff."  Held,  that  the  instruction  was 
erroneous  and  misleading, — I.  Because  the  verdict  was  made  to 
turn  upon  a  finding  by  the  jury  as  to  whether  or  not  the  defendant 
had  literally  complied  with  the  requirements  of  the  insolvent  law 
as  to  the  form  and  contents  of  his  petition,  schedule,  or  oath,  which 
question  was  one  of  law  for  the  court;  or  2.  If  that  was  not  the 
proper  construction,  because  the  jury  were  directed  to  find  for  the 
plaintiff  if  the  petition,  schedule,  or  oath  contained  any  false  state- 
ment, without  considering  whether  the  statement  was  fraudulent  or 
not. 

Id. — Jurisdiction  in  Insolvency  Proceedings — Question  for  Court. — 
The  court  further  instructed  the  jury  that  insolvency  proceedings 
were  novel  and  extraordinary,  in  derogation  of  the  common  law, 
and  special,  and  should  be  strictly  construed;  that  no  intendments 
could  be  made  in  favor  of  the  jurisdiction,  and  that  everything 
bearing  upon  the  question  of  jurisdiction  must  affirmatively  appear. 
Held,  that  the  instruction  was  erroneous,  as  the  question  whether 
jurisdiction  was  obtained  in  the  insolvency  proceedings  was  one  of 
law  for  the  court. 

Id. — Preferences  Given  Certain  Creditors — Effect  of. — ^Under  sec- 
tion 8  of  the  supplemental  act  of  1876,  the  fact  that  the  insolvent, 
within  two  months  prior  to  filing  his  petition,  made  an  assign- 
ment of  a  portion  of  his  property  to  certain  of  his  creditors  in 
payment  of  their  demands,  does  not  vitiate  his  subsequent  dis- 
charge, because  the  only  penalty  imposed  by  the  section  upon  such 
an  attempt  to  prefer  creditors  consists  in  the  right  of  the  assignee 
of  the  insolvent  to  recover  the  property  sought  to  be  transferred. 


Appeal  from  a  judgment  of  the  Superior  Court  of 
Merced  County,  and  from  an  order  refusing  a  new  trial. 

The  plaintiflf  attacked  the  discharge  in  insolvency 
pleaded  by  the  defendants  on  the  grounds,  —  1.  That  the 
notice  calling  upon  the  creditors  of  the  insolvent  to  ap- 
pear on  a  specified  day  was  not  published  for  the  time 
required  by  law;  2.  That  he  had  failed  to  include  in 
the  schedule  certain  property  belonging  to  him,  and 
that  the  property  included  therein  was  not  estimated 
at  its  actual  cash  value;  and  3.  That  within  two  months 
before  filing  his  petition,  and  while  in  contemplation  of 
insolvency,  he  had  transferred  certain  of  his  prop- 
erty to  creditors  in  payment  of  their  claims,  and  with  a 
view   to   give   them   preferences.     Section  28   of  the   In- 


Digitized  byVjOOQlC 


444  Dean  v.  Grimes.  [Sup.  Ct. 

solvent  Act  of  1852  provides  that  "  every  insolvent  debtor 
shall  also  be  considered  as  a  fraudulent  bankrupt,  who 
shall  be  convicted  of  having  knowingly  omitted  to  declare 
any  of  his  property,  rights,  or  claims  in  his  schedule." 
And  section  32  of  the  same  act  provides,  "  whenever  any 
insolvent  debtor  has  had  the  benefit  of  this  act,  if  at  any 
time  thereafter  it  is  made  to  appear  that  he  has  .... 
given  a  false  schedule,  or  committed  any  fraud  under  the 
provisions  of  this  act,'*  he  shall  forfeit  the  benefit  of  its 
provisions.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Schell  &  Bond,  and  R.  H.  Ward,  for  Appellant. 

The  publication  of  notice  to  creditors  was  sufficient. 
{Wilson  V.  His  Creditors,  55  Cal.  476;  5*.  cS*  L.  Soc.  v. 
Thompson,  32  Cal.  347;  Mich  v.  Mayhem,  51  Cal.  514.) 
The  fact  that  the  defendant  omitted  to  include  in  his 
schedule  a  portion  of  his  property  was  not  conclusive  evi- 
dence of  fraud,  and  the  instruction  to  the  contrary  eflfect 
was  erroneous.  {Tevis  v.  Hicks,  41  Cal.  125.)  The  pre- 
ference given  to  certain  creditors  did  not  vitiate  the  dis- 
charge.    (Act  of  March  31,  1876,  sec.  8.) 

Wig  gin  ton.  Creed  &  Hawes,  for  Respondent. 

The  fact  that  the  creditors  were  cited  to  appear  before 
the  county  judge  on  the  thirtieth  day  after  the  first  publica- 
tion of  the  notice  rendered  the  notice  and  publication  in- 
effectual, as  the  creditors  were  entitled  to  the  whole  of  the 
interval  of  thirty  days  within  vi^hich  to  appear.  (Code  Civ, 
Proc.,  sec.  12;  McDonald  v.  Kats,  31  Cal.  168;  Hastings  v. 
Cunningham,  39  Cal.  141;  Cerf  v.  Oaks,  59  Cal.  133.) 
The  omission  of  property  from  the  schedule  was  fraudulent. 
(Civ.  Code,  sees.  1573,  1574;  McDaniel  v.  Baca,  2  Cal. 
338;  S.  C,  56  Am.  Dec.  339.) 

McKiNSTRY,  J.  —  The  action  was  brought  on  a  prom- 
issory   note,    the    defense    being    a    discharge    under    the 
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Insolvency  Act  of  1852.  It  is  urged  by  plaintiff  (re- 
spondent) that  the  County  Court  never  acquired  juris- 
diction of  the  estate  of  the  defendant,  alleged  insolvent, 
because  there  was  no  sufficient  publication  of  a  notice 
for  the  appearance  of  his  creditors.  By  an  amendment 
of  the  Insolvent  Act  of  1852,  the  county  judge,  on  the 
filing  of  the  insolvent's  petition,  was  required  to  order 
the  clerk  to  issue  notice  calling  the  creditors  to  appear 
on  a  specified  day,  not  less  than  thirty  days  from  the 
first  publication  of  the  notice.  (Stats.  1863,  p.  750.)  In 
Grimes  v.  His  Creditors,  the  first  publication  was  on  De- 
cember 7,  1878;  the  return  day  was  January  6,  1879.  The 
order  of  the  judge  and  the  publication  thereunder  were 
sufficient  to  bind  the  creditors  of  the  insolvent.  ( Wilson  v. 
His  Creditors,  55  Cal.  476.) 

The  court  below,  as  portion  of  its  charge,  read  to  the 
jury  sections  2,  3,  4,  7,  27,  28,  29,  and  32  of  the  Insolvent 
Law  of  1852,  and  section  8  of  the  act  of  March  31,  1876 
(Stats.  1875-76,  p.  582) ;  and  then  instructed  the  jury:  — 

*Tf  you  believe  from  the  evidence  that  the  defendant, 
I.  C.  Grimes,  violated  any  of  this  law,  or  failed  in  any  man- 
ner to  fully  comply  with  all  provisions  and  requirements  of 
said  law,  your  verdict  must  be  for  the  plaintiff. 

"  These  insolvency  proceedings  are  novel  and  extra- 
ordinary, created  by  statute  in  derogation  of  the  common 
law,  and  should  be  strictly  enforced.  The  proceedings  in 
insolvency  are  special,  and  no  intendments  can  be  made 
in  favor  of  the  jurisdiction.  Everything  bearing  upon 
that  question  must  appear  affirmatively."  The  defendant 
duly  excepted. 

The  instructions  were  erroneous  and  misleading.  They 
did  not  alone  submit  to  the  jury  the  issue  whether  the 
defendant  had  committed  any  of  the  frauds,  or  been 
guilty  of  the  misconduct  mentioned  in  section  32  of  the 
act  of  1852,  and  in  section  8  of  the  act  of  1876.  But  they 
also  left  to  the  jury  to  decide,  and  apparently  informed 
them    that    their    verdict    should    turn    on    the    decision, 
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whether  the  defendant  had  literally  complied  with  the  re- 
quirements of  sections  2,  3,  and  4  of  the  act  of  1852, 
which  treat  of  the  form  and  contents  of  the  insolvent's 
petition,  his  schedule,  and  his  oath.  But  the  petition, 
schedule,  and  affidavit  were  introduced  as  evidence 
in  the  present  action,  and  were  proved  by  record. 
Whether  they  were  defective  "  in  any  manner "  was  a 
question  of  law  for  the  court,  and  ought  not  to  have  been 
submitted  to  the  jury.  If  such  was  not  the  intention  of 
the  instructions,  but  one  other  meaning  can  reasonably 
be  given  them.  They  must  have  been  intended  to  in- 
form the  jury  it  was  their  duty  to  inquire  whether  the 
petition  or  schedule  or  oath  contained  any  statement 
which  was  false,  and,  if  they  found  such  false  statement, 
to  render  a  verdict  for  the  plaintiff.  But  if  that  inter- 
pretation can  be  given  the  instructions,  they  were  clearly 
erroneous,  since  they  eliminated  from  the  conditions  which 
would  justify  a  verdict  for  plaintiff  the  element  of  fraud. 
(Tevis  V.  Hicks,  41  Cal.  128;  Dean  v.  Baker,  64  Cal.  232.) 
Thus,  for  instance,  the  jury  were  told  that  the  insolvency 
proceedings  were  "  novel  and  extraordinary/'  in  derogation 
of  common  law,  and  "special";  and  if  the  defendant  had 
failed  in  any  manner  to  comply  with  section  4,  their  verdict 
must  be  for  the  plaintiff. 

The  clause  of  the  instructions  given,  that  everything 
bearing  on  the  question  of  "  jurisdiction "  must  appear 
affirmatively,  is,  like  the  rest,  somewhat  ambiguous.  If 
by  jurisdiction  was  meant  the  power  of  the  County  Court 
to  enter  the  judgment  of  discharge,  no  questions  as  to  its 
power  could  arise,  except  such  as  were  presented  in  the 
record  of  the  proceedings  in  Grimes  v.  His  Creditors. 
Every  such  question  was  one  of  law  which  it  was  the 
duty  of  the  court  in  this  action  to  decide.  If 
the  record  in  Grimes  v.  His  Creditors  showed  want  of 
jurisdiction,  the  court  below  should  not  have  admitted  it 
in  evidence.  No  other  objection  to  the  jurisdic- 
tion   has    been    argued     than     the    one     considered    at 
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the  beginning  of  this  opinion.  It  was  not  for  the  jury 
to  inquire  whether  the  judgment  discharging  defendant 
Grimes  from  his  debts  was  or  was  not  valid,  as  they 
should  deem  the  publication  of  notice  to  creditors  was  or 
was  not  sufficient.  The  question  for  the  jury  to  de- 
termine was,  whether  the  defendant,  having  had  the  ben- 
efit of  the  Insolvent  Act,  "  had  concealed  any  part  of  his 
property  or  estate,  or  given  [knowingly]  a  false  schedule, 
or  committed  any  fraud  under  the  provisions  of  the  act " 
of  1852  and  its  amendments.  (Stats.  1852,  sec.  32,  p. 
75.) 

The  court  below  told  the  jury  that  if  defendant  violated 
or  in  any  manner  failed  to  comply  with  section  8  of  the 
supplemental  act  of  1876  (Stats.  1875-76,  p.  582),  the 
verdict  must  be  for  the  plaintiff. 

This  was  error.  The  mere  giving  of  a  preference  to 
one  creditor,  without  intent  to  delay  or  defraud  others, 
is  not  in  itself,  and  independent  of  the  statute,  a  fraud. 
Section  8  of  the  act  of  1876  provides  that  the  assign- 
ment of  any  part  of  an  insolvent's  estate,  within  two 
months  prior  to  his  filing  his  petition,  is  void,  and  that 
the  assignee  may  recover  the  property  attempted  to  be 
assigned.  The  penalty  imposed  upon  an  attempt  to  pre- 
fer a  creditor  within  the  four  months  is  the  recovery  by 
the  assignee  in  insolvency  of  the  property  which  the  in- 
solvent has  sought  to  transfer.  If  section  32  of  the  act 
of  1852  refers  at  all  to  section  8  of  the  act  of  1876,  still 
to  constitute  a  fraud,  as  against  a  creditor,  which  can  be 
asserted  after  the  discharge,  it  must  at  least  be  made  to 
appear  that  the  assignment  was  not  made  "  in  the  usual 
and  ordinary  course  of  business  of  the  debtor." 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial 

Paterson,  J.,  and  Temple,  J.,  concurred. 
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[No.   11835.    Department  One. — June  3,  1887.] 

J.  D.  GREENWADE,  Appellant,  v   E.  A.  De  CAMP, 
Respondent. 

State  Lands  —  Contest  as  to  Right  to  Pubchase  —  Failubb  to 
Bbino  Action  in  Time  —  Contestant  may  Make  Second  Appu- 
CATiON.  —  Under  section  3417  of  the  Political  Code,  the  failure  of 
a  party  applying  for  the  purchase  of  certain  state  lands  to  com- 
mence an  action  to  determine  a  contest  between  himself  and  a  prior 
claimant  as  to  the  right  to  purchase,  within  sixty  days  after  an 
order  referring  the  contest  for  trial  is  made,  does  not  deprive  him 
of  the  right  to  make  a  second  application  for  the  same  land,  and 
on  the  latter  application  to  contest  the  right  of  the  prior  claimant 
to  purchase. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County. 

On  the  trial,  the  court  below  dismissed  the  action  and 
rendered  judgment  in  favor  of  the  defendant,  on  the 
ground  that  the  plaintiff,  having  failed  to  bring  an  action 
to  determine  the  contest  within  the  time  limited  by  law, 
after  the  first  order  of  reference  was  made,  forfeited  his 
right  to  contest  the  validity  of  the  certificate  of  purchase 
issued  to  the  defendant,  and  that  the  second  order  of 
reference,  founded  on  the  second  application  of  the  plaintiff, 
conferred  no  jurisdiction  on  the  court  to  hear  or  determine 
the  contest.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 

Byron  Waters,  for  Appellant. 

Paris  &  Goodcell,  for  Respondent. 

Temple,  J.  —  This  is  a  contest  for  the  privilege  of  pur- 
chasing state  land.  The  defendant  first  made  application 
for  the  right  to  purchase  June  21,  1884.  The  plaintiff 
afterward  made  application  to  purchase  the  same  land,  and 
initiated  a  contest  with  the  defendant  under  sections  3414 
and  3415  of  the  Political  Code.  The  order  of  reference 
was  made,  but  the  plaintiff  did  not  commence  his  action  in 
the  proper  court  within  sixty  days.  And  no  action  was 
ever  brought  to  determine  such  contest 
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November  8,  1885,  after  the  lapse  of  the  sixty  days,  the 
plaintiff  made  another  application  to  purchase  the  land,  and 
procured  another  order  in  due  form  referring  the  case  to  the 
Superior  Court  to  try  the  contest. 

Section  3417,  Political  Code,  is  as  follows :  — 

"  Unless  the  party  contestant  commences  his  action 
within  sixty  days  after  the  order  of  reference  is  made, 
his  rights  in  the  premises  and  under  his  application 
cease." 

It  is  contended  that,  not  having  brought  suit  on  the 
contest  inaugurated  on  the  first  application  within  sixty 
days,  the  plaintiff  was  barred  from  contesting  the  valid- 
ity of  the  defendant's  certificate  of  purchase,  and  that  the 
second  order  of  reference  did  not  confer  jurisdiction  upon 
the  court. 

We  see  no  ground  whatever  for  such  contention.  Even 
if  the  effect  of  the  failure  to  bring  suit  on  the  first  refer- 
ence would  have  the  effect  of  depriving  plaintiff  of  the 
right  to  make  a  second  application  to  purchase,  still  the 
last  order  of  reference  gave  the  court  jurisdiction  to  try 
the  contest.  The  court  might  have  determined  the  case 
for  the  defendant  on  the  ground  that  plaintiff  had  failed 
to  bring  his  suit  within  sixty  days.  But  we  do  not  think 
such  failure  to  bring  suit  could  have  that  effect.  No 
doubt  the  effect  was  to  work  a  forfeiture  of  all  rights  of 
plaintiff,  both  in  the  application  and  in  the  premises. 
But  he  then  stood  just  like  any  other  person.  If  there 
was  any  way  in  which  he  could  afterward  acquire  a  right, 
there  is  nothing  in  this  statute  to  prevent.  If  he  had  no 
right  to  the  premises,  he  was  in  no  worse  position  with 
reference  to  the  land  than  any  other  person  who  had  no 
right.  His  last  application  cannot  in  any  way  be  helped 
out  by  the  first,  for  his  rights  to  the  premises  ceased  when 
fte  was  in  default.     This  section  goes  no  further. 

Judgment  reversed,  and  cause  remanded. 

McKiNSTRY,  J.,  and  Paterson,  J.,  concurred. 

LXXn.    GAL. — ^29 
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[No.  11683.    Department  One.  — June  4,  1887.] 

LEGARE  ALLEN,  Respondent,  v.  COUNTY  OF  SAN 
BERNARDINO,  Appellant. 

Appeal  by  County  —  Dismissal  —  Motion  by  District  Attobney  — 
Objection  of  Special  Counsel.  —  In  the  absence  of  any  objection 
by  the  attorney-general,  an  appeal  by  a  county  from  a  judgment 
rendered  against  it  will  be  dismissed  on  a  motion  made  by  the  dis- 
trict attorney  of  the  county,  in  pursuance  of  a  resolution  of  its 
board  of  supervisors,  although  an  attorney  claiming  to  act  as 
special  counsel  for  the  appellant  opposes  the  motion. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County,  and  from  an  order  refusing  a  new 
trial. 

The  action  was  brought  to  recover  a  sum  of  money 
received  by  the  plaintiff  as  county  recorder  of  the  county 
of  San  Bernardino,  by  way  of  fees  for  recording  notices 
of  locations  of  mining  claims,  and  by  him  paid  into  the 
county  treasury.  Judgment  was  rendered  in  favor  of  the 
plaintiff.  The  defendant,  having  appealed  therefrom,  sub- 
sequently moved  to  dismiss  the  appeal.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

/.  L.  Campbell,  and  C.  R.  Gray,  for  Appellant 
Harris  &  Allen,  for  Respondent 

The  Court.  —  The  board  of  supervisors  by  resolution 
directed  the  district  attorney  to  ask  this  court  to  dismiss  the 
appeal  herein.  The  motion  was  made  accordingly,  counsel 
who  had  appeared  specially  in  the  court  below  for  defendant 
objecting  to  the  granting  of  the  motion. 

As  between  the  board  of  supervisors  and  district  attor- 
ney on  the  one  hand,  and  an  attorney  claiming  to  be  spe- 
cial counsel  for  the  defendant  on  the  other,  the  former 
are  superior  in  authority,  and  have  a  right  to  control  all 
proceedings  in  a  case  to  which  the  county  is  a  party,  at 
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least  in  the  absence  of  an  objection  by  the  attorney-gen- 
eral. 

It  IS  therefore  ordered  that  the  appeal  herein  be  and  the 
same  is  hereby  dismissed. 


[ISlo.   11819.     Department  One.— -June  4,   1887.] 

ANNA  BEAL,  Appellant,  v,  D.  R.  STEVENS  et  al.. 
Respondents. 


MoBTOAGE  —  Assignment  of  Notes  Secubed  by  —  Release  —  Mab- 

OINAL   ENTBY    on    ReCOBD   —    BONA    FiDE    PUBCHASEB  —   PeBSONAL 

Judgment  against  Mobtgagob.  —  The  action  was  brought  to  fore- 
close a  mortgage  given  to  secure  the  payment  of  several  promissory 
notes  maturing  at  different  dates.  The  mortgage  was  duly  re- 
corded, and  on  the  day  of  its  execution  the  notes  were  assigned  by 
the  mortgagee  to  the  plaintiff,  who  has  ever  since  been  the  owner 
thereof.  The  first  note  was  paid  at  its  maturity,  whereupon  the 
mortgagee,  with  the  consent  of  the  plaintiff,  caused  a  satisfaction 
of  the  mortgage  to  be  entered  in  the  margin  of  the  record  thereof 
in  the  following  words :  "  Full  payment  and  satisfaction  of  the 
within  note  and  mortgage  hereby  acknowledged."  The  mortgage 
contained  a  provision  that  in  case  default  should  be  made  in  the 
payment  of  the  principal  or  interest  of  any  note,  as  the  same  be- 
came due,  then  the  whole  sum  remaining  unpaid  on  the  notes  should 
become  due  at  the  option  of  the  mortgagee,  or  his  assigns,  and  that 
suit  could  be  immediately  brought  to  foreclose  the  mortgage.  On 
default  in  the  payment  of  the  second  note,  the  plaintiff  exercised 
her  option,  and  brought  the  present  action  to  foreclose  for  the 
entire  mortgage  debt,  against  the  mortgagors,  and  certain  bona  fide 
purchasers  and  encumbrancers  claiming  under  them  subsequent  to 
the  discharge  of  the  mortgage.  HeW,  that  the  satisfaction  of  the 
mortgage,  being  entered  with  the  consent  of  the  plaintiff,  operated 
to  discharge  the  mortgage  lien,  but  did  not  extinguish  the  mort- 
gage in  so  far  as,  with  the  notes,  it  constituted  a  contract  of  loan, 
and  that  the  plaintiff  was  entitled  to  a  personal  judgment  against 
the  mortgagors  for  the  entire  amount  of  the  mortgage  debt. 

Id.  —  Notice  —  Bona  Fide  Pubchasebs.  —  Held  further,  that  the 
satisfaction  of  the  mortgage  entered  in  the  margin  of  the  record 
was  not  notice  to  subsequent  purchasers  or  encumbrancers  that  only 
one  note  had  been  paid. 

Witness  Fees  —  Pabtt  Voluntabily  Attending  Tbial.  —  A  party 
in  whose  favor  judgment  is  rendered,  who  voluntarily  attends  the 
trial  without  being  subpcenaed  by  the  opposite  party,  and  while 
there  is  called  as  a  witness  by  the  latter,  is  not  entitled  to  witness 
fees  or  mileage. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hargrave  &  Gray,  for  Appellant. 

Harris  &  Allen,  Curtis  &  Otis,  and  H.  C.  Rolfe,  for  Re- 
spondents. 

McKiNSTRY,  J.  —  The  action  is  to  foreclose  a  mortgage 
on  certain  real  estate,  given  January  18,  1883,  by  defend- 
ants Stevens  and  Seymour,  to  secure  their  five  promis- 
sory notes  of  even  date  with  the  mortgage,  payable  to  J. 
S.  Loveland,  or  order,  one,  two,  three,  four,  and  five 
years  from  date,  with  interest  specified.  The  defendants 
Curtis,  Soule,  and  Stacy  are  charged  in  the  complaint 
with  having  or  claiming  some  interest  in  the  premises, 
which,  if  any,  is  subject  to  the  Loveland  mortgage.  With 
respect  to  every  matter,  except  a  certain  question  of  costs, 
as  to  which  there  is  a  bill  of  exceptions  in  the  record,  the 
cause  has  come  to  this  court  on  the  judgment  roll,  includ- 
ing the  findings  of  fact  and  law.  The  court  below  found 
that  on  the  day  of  their  date  the  notes  were  indorsed  for 
value,  and  delivered  to  the  plaintiff,  and  the  pleadings 
admit  that  the  plaintiff  has  ever  since  been  the  owner  and 
holder  of  the  five  notes,  except  the  first,  which  matured 
in  January,  1884,  and  was  paid.  There  is  also  a  finding 
that  no  part  of  the  last  four  notes  has  been  paid  except 
one  year's  interest  on  each  of  them.  On  the  day  of  its 
date  the  mortgage  was  duly  recorded.  The  defendants 
Stevens  and  Seymour  failed  to  pay  the  second  of  the  prom- 
issory notes  when  it  became  due,  or  any  part  thereof,  or 
any  part  of  the  interest,  making  default  therein.  The 
mortgage  sought  to  be  foreclosed  contained  a  stipulation 
by  which  it  was  covenanted  that  in  case  default  should  be 
had  in  the  payment  of  the  principal  of  any  note,  or  any 
installment  of  interest,  as  the  same  should  become  due, 
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then  the  whole  sum  of  all  the  notes  unpaid,  principal  and 
interest,  should  become  at  once  due,  and  payable,  at  the 
option  of  the  mortgagee  or  his  assigns,  and  that  suit  could 
be  immediately  brought  for  the  foreclosure  of  said  mort- 
gage, etc.  On  default  occurring  in  the  payment  of  the 
second  note,  the  plaintiff  exercised  her  option  to  treat  as 
due  the  whole  amount  of  the  unpaid  notes,  and  commenced 
his  action  to  foreclose  for  the  whole,  on  the  third  day  of 
December,  1885. 

The  court  found  that  on  the  nineteenth  day  of  Febru- 
ary, 1884,  the  "  plaintiff  caused  J.  S.  Loveland,  the  mort- 
gagee, to  discharge  the  mortgage;  and  the  said  Loveland 
thereupon,  with  his  own  consent  and  the  consent  of  the 
plaintiff,  and  the  defendants  Stevens  and  Seymour,  dis- 
charged the  said  mortgage  by  an  entry  in  the  margin  of 
the  record  thereof,  signed  by  the  said  mortgagee,  J.  S. 
Loveland,  acknowledging  the  satisfaction  of  said  mort- 
gage, in  the  presence  of  the  recorder,  who  certified  said 
acknowledgment;  which  entry  of  satisfaction  and  certi- 
ficate of  acknowledgment  are  in  the  words  and  figures 
following,  to  wit :  '  Full  payment  and  satisfaction  of  the 
within  note  and  mortgage  hereby  acknowledged.  J.  S. 
Loveland.  Signed  and  acknowledged  before  me  this  nine- 
teenth day  of  February,  1884.  W.  F.  Holcomb,  County 
Recorder,  by  E.  A.  Nisbet,  Deputy/  " 

On  the  19th  of  February,  1884,  and  after  said  mort- 
gage was  discharged,  the  defendant  Curtis  loaned  to  the 
defendants  Stevens  and  Seymour  twelve  hundred  dollars, 
and  took  a  note  therefor,  with  interest,  payable  one 
year  after  date,  to  secure  the  payment  whereof  Stevens 
and  Seymour  executed  and  delivered  to  Curtis  their 
mortgage  on  all  the  real  property  described  in  the  com- 
plaint, which  mortgage  was  duly  recorded  on  the  day  of 
its  date.  And  on  the  30th  of  July,  1884,  the  defendants 
Soule  and  Stacy  purchased  the  property  of  Stevens  and 
Seymour  in  good  faith,  and  for  a  valuable  consideration; 
and   on  the  day   last  mentioned,   Stevens   and   Seymour 
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executed  and  delivered  to  Soule  and  Stacy  a  deed  of  con- 
veyance of  the  property  aforesaid,  which  deed  was  duly 
recorded  on  the  same  day.  The  court  found  that  neither 
the  defendant  Curtis,  nor  the  defendants  Soule  and  Stacy, 
or  either  of  them,  when  they  parted  with  their  money, 
respectively,  had  any  notice  or  knowledge  that  any  of  the 
notes  set  forth  in  the  complaint  had  been  indorsed  to  plain- 
tiff, or  that  plaintiff  had  any  interest  in  the  same,  or  any 
part  thereof,  or  in  said  mortgage. 

The  court  declared,  as  conclusions  of  law,  that  plaintiff 
was  entitled  to  a  personal  judgment  against  defendants 
Stevens  and  Seymour,  in  the  amount  of  the  second  of 
the  promissory  notes  only;  but  that  the  third,  fourth,  and 
fifth  of  the  notes  described  in  the  complaint  had 
not  matured  when  the  action  was  commenced,  because 
the  mortgage  mentioned  in  the  complaint  was,  on  the 
19th  of  February,  1884,  completely  canceled  as  to  all  its 
conditions  and  covenants.  Further,  that  the  plaintiff 
recover  nothing  as  against  the  defendants  Curtis,  Soule, 
and  Stacy,  and  that  they  recover  their  costs,  and  that  the 
real  property  described  in  the  complaint  is  free  from  the 
Loveland  mortgage. 

The  court  erred  in  refusing  the  plaintiff  a  personal 
judgment  against  the  defendants  Stevens  and  Seymour 
for  the  last  three  notes  set  forth  in  the  complaint.  The 
contract  between  the  plaintiff's  assignor  and  those  de- 
fendants is  contained  in  the  notes  and  mortgage.  All 
those  instruments  are  to  be  read  together,  and  in  case  of 
the  default  mentioned  in  the  contract,  the  plaintiff,  at  her 
option,  was  entitled  to  treat  all  the  notes  as  due. 
The  court,  as  a  court  of  equity,  having  acquired  jurisdic- 
tion by  reason  of  the  issues  with  respect  to  the  existence 
or  non-existence  of  a  mortgage  lien,  the  equity  which 
authorized  and  required  a  personal  judgment  for  the 
amount  of  the  second  note  authorized  and  required  a 
personal  judgment  for  all  the  unpaid  notes,  since  the 
court  finds  that  no  part  of  the  last  three  notes  had  been 
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paid.  The  satisfaction  in  the  margin  of  the  record  of 
the  mortgage,  if  it  operated  a  discharge  of  the  mortgage 
Hen,  did  not  extinguish  the  mortgage  in  so  far  as,  with 
the  notes,  it  constituted  the  contract  of  loan.  The 
plaintiff  was  not  estopped  from  asserting  her  right  to 
have  the  last  three  notes  paid,  according  to  the  terms  of 
her  contract,  by  a  marginal  entry,  the  scope  and  purpose 
of  which  was  to  release  the  lien.  Even  if  the  acknowl- 
edgment of  payment  of  "  the  note "  is  evidence  of  a 
receipt  of  the  sum  due  on  all  the  notes,  such  evidence  was 
entirely  overcome,  to  the  satisfaction  of  the  court  below, 
as  appears  from  the  finding  that  no  part  of  the  last  three 
notes  had  been  paid,  except  one  year's  interest. 

The  question  remains  to  be  decided.  What  was  the 
effect  of  the  marginal  entry  upon  the  rights  of  the  sub- 
sequent mortgagee  and  subsequent  purchasers?  In 
effect,  the  second  defense  of  the  fourth  amended  answer 
of  the  defendants  Stevens  and  Seymour  is  that  on  Feb- 
ruary 12,  1884,  they  agreed  to  pay,  and  Loveland,  the 
payee  named  in  the  notes,  agreed  to  accept  in  extin- 
guishment of  their  obligation  to  pay  the  principal  and 
accrued  interest  of  all  the  notes,  the  sum  of  $303 ;  that  in 
pursuance  thereof,  and  on  the  19th  of  the  same  Febru- 
ary, they  paid  him  $303;  and  that  thereupon  Loveland 
did  in  writing  release  them  from  all  liability  and  obliga- 
tion on  said  mortgage,  "  and  satisfied  the  same  by  an 
entry  in  the  margin  of  the  record  of  said  mortgage.'* 
Further  the  defense  alleges,  "  on  information  and  belief, 
that  at  the  time  of  the  agreement  mentioned  Loveland 
had  the  notes  and  mortgage  in  his  possession.  Further, 
that  the  plaintiff  knew  of  all  the  transactions  of  Love- 
land with  the  said  defendants,  and  was  fully  aware  of  said 
agreement,  and  consented  and  agreed  thereto,  and  was 
fully  aware  of  the  release  of  these  defendants,  and  of  the 
satisfaction  of  said  mortgage,  and  consented  thereto  at  the 
time  of  the  ....  satisfaction  of  said  mortgage." 

It  is  urged  by  counsel  for  the  plaintiff  that  the  finding 
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of  the  court  below  that  the  plaintiff  "caused  J.  S.  Love- 
land,  the  mortgagee,  to  discharge  the  mortgage,"  and 
that  Loveland,  "  with  the  consent  of  the  plaintiff,"  dis- 
charged the  same,  is  without  the  issues,  because  no  one 
of  the  defendants  avers  in  his  answer  that  plaintiff 
caused  Loveland  to  discharge  the  mortgage.  But  as  we 
have  seen,  defendants  Stevens  and  Seymour  aver  that 
the  discharge  was  with  the  consent  of  the  plaintiff,  and 
the  court  found  that  the  discharge  was  with  her  consent, 
given  at  the  time.  It  is  not  necessary  to  decide  whether 
the  plaintiff's  demurrer  to  the  above-stated  second  count 
of  the  fourth  amended  answer  was  well  taken,  inasmuch 
as,  so  far  as  such  defense  or  count  was  a  plea  in  the 
nature  of  accord  and  satisfaction,  the  court  below  found 
upon  it  adversely  to  the  defendants  Stevens  and  Seymour, 
in  the  finding  that  no  part  of  the  four  last  notes  had  been 
paid,  except  one  year's  interest  on  each. 

It  is  contended  by  appellants  that  an  assignment  of 
negotiable  notes  before  maturity  carries  with  them  the  se- 
curity, and  a  satisfaction  of  a  mortgage  entered  on  the 
record  by  the  original  creditor,  after  he  had  sold  and  de- 
livered the  notes,  is  a  mere  nullity;  that  the  party  buy- 
ing mortgaged  premises  must  at  his  peril  ascertain  who 
then  owns  the  notes  accompanying  the  mortgage,  and 
whether  the  same  have  been  actually  paid.  Even  if  it 
should  be  conceded  (in  the  absence  of  an  assignment  of 
the  mortgage  and  its  registration)  that  a  subsequent 
purchaser  is  bound  to  know,  notwithstanding  a  discharge 
of  record  executed  by  the  mortgagee,  that  he  has  trans- 
ferred the  notes  the  mortgage  was  given  to  secure,  and 
the  mortgage  itself  as  an  incident  to  the  notes, —  and  we 
do  not  concede  it  or  decide  the  question, —  yet  if  the  in- 
dorsee or  transferee  of  the  notes  consented  to  and  ap- 
proved of  the  discharge  of  the  mortgage  by  the  mortgagee, 
how  stands  the  equities  of  the  respective  parties? 

In  the  case  at  bar  the  plaintiff  comes  into  equity  to 
assert  the  continuance  of  the  lien,  as  against  the  mort- 
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gagors,  a  subsequent  mortgagee,  and  subsequent  pur- 
chasers. Clearly,  she  ought  not  to  be  permitted  to  do 
this  in  the  face  of  her  established  consent  to  its  dis- 
charge. 

Section  2938  of  the  Civil  Code  provides :  **  A  recorded 
mortgage  may  be  discharged  by  an  entry  in  the  margin 
of  the  record  thereof,  signed  by  the  mortgagee,  or  his 
personal  representative  or  assignee,  acknowledging  the 
satisfaction  of  the  mortgage  in  the  presence  of  the  re- 
corder, who  must  certify  the  acknowledgment  in  form 
substantially  as  follows :  *  Signed  and  acknowledged  be- 
fore me,  this day  of ,  in  the  year .     A  B, 

Recorder.' '' 

It  is  not  required  by  the  statute  that  the  entry  in  the 
margin  of  the  record  shall  state  anything  with  respect  to 
the  indebtedness  to  secure  which  the  mortgage  was  given. 
It  is  manifest  that  an  acknowledgment  of  satisfaction  of 
the  mortgage,  signed  by  plaintiff,  would  have  been  suffi- 
cient, and  that  the  words  "  full  payment "  and  "  note  "  are 
surplusage.  The  entry,  signed  by  Loveland  with  plain- 
tiff's consent,  must  be  construed  in  like  manner.  When 
the  mortgage  was  discharged  the  lien  ceased,  and  unless 
the  marginal  satisfaction  was  induced  by  fraud,  or  was 
a  mistake,  with  the  knowledge  of  defendant  Curtis, 
Soule,  or  Stacy,  they  were  not  bound  to  inquire  what,  if 
any  was  the  consideration  for  the  discharge  of  the  Hen. 
A  mortgagee  may  voluntarily  discharge  his  mortgage, 
relying  upon  the  general  credit  and  responsibility  of  the 
mortgagor,  or  he  may  do  so  in  consideration  of  receiving 
other  security,  or  for  any  other  reason  satisfactory  to 
himself.  If  the  marginal  discharge  expressly  recited 
that  it  was  executed  in  consideration  of  the  payment  of 
the  first  of  the  five  promissory  notes,  the  lien  would  have 
ended. 

It  is  insisted  that  defendants  Curtis,  Soule,  and  Stacy 
were  not  "  in  good  faith  "  because  the  marginal  entry  in- 
formed them  that  only  one  note  had  been  paid.     But,  in 
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the  first  place,  the  matter  with  respect  to  payment  of 
"  the  note ''  was  not  properly  of  record  as  part  of  the 
marginal  entry;  therefore  no  constructive  notice.  In  the 
second  place,  the  discharge  was  complete  if  made  in  con- 
sideration of  the  payment  of  one  note.  If  it  be  said  the 
insertion  of  the  words,  "  full  payment  of  the  note  is  ac- 
knowledged,'' was  evidence  to  put  the  subsequent  parties 
on  inquiry  that  Loveland  (acting  with  the  consent  and 
approval  of  plaintiff)  was  induced  by  the  fraud  of  the 
defenaants  Stevens  and  Seymour  to  sign  the  marginal  en- 
try, or  that  it  was  done  under  a  mistake,  the  matter  un- 
necessarily inserted  in  the  marginal  entry  was,  at  most, 
evidence  tending  to  prove  notice  of  fraud  or  mistake,  if 
any  existed,  and  no  such  fraud  or  mistake  was  pleaded, 
proved,  or  found. 

The  court  below  denied  the  plaintiff's  motion  to  retax 
by  striking  from  defendants'  cost-bill  two  items,  one  be- 
ing a  charge  for  mileage  as  to  witness  E.  E.  Stacy,  party 
to  the  suit,  taxed  at  $16,  and  the  other  his  fees  for  two 
days'  attendance  as  a  witness,  $4.  Stacy  was  not  sub- 
poenaed as  a  witness. 

The  parties  to  a  suit  are  competent  witnesses.  (Code 
Civ.  Proc,  sec.  1879.)  The  statute  in  force  in  San  Ber- 
nardino County  gives  to  witnesses  fees  for  attendance  and 
mileage.  (Hittell's  Code,  sec.  2720.)  In  the  present  case, 
the  court  below  could  have  allowed  or  refused  to  allow 
costs  to  the  defendants  other  than  the  mortgagors  named 
in  the  complaint,  or  could  have  apportioned  costs  between 
them  and  the  plaintiff.  (Code  Civ.  Proc,  sees.  1022,  1024, 
1025.)  The  object  of  section  1879  of  the  Code  of  Civil 
Procedure,  so  far  as  it  relates  to  parties  to  an  action,  is 
to  change  the  common-law  rule,  and  to  render  such  par- 
ties competent  to  testify.  Fairly  construed,  the  statute 
which  allows  fees  and  mileage  to  witnesses  relates,  in  or- 
dinary cases,  only  to  witnesses  who  may  be  compelled  by 
subpoena  to  attend  the  trial,  or  to  give  their  deposition, 
and  in  case  of  a  party,  to  one  who  has  been  subpoenaed 
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by  the  opposite  party.  It  may  be  that  a  witness  not  a 
party,  who  is  subject  to  subpoena,  may  ordinarily  be  al- 
lowed, not  only  his  attendance,  but  mileage,  although 
not  actually  subpoenaed.  But  it  appears  from  the  bill  of 
exceptions  that  Stacy,  who  was  a  party,  was  not  sub- 
poenaed. If  he  testified  on  his  own  behalf,  it  must  be 
presumed  he  supposed  his  attendance  was  necessary  for 
that  purpose,  even  if,  in  support  of  the  action  of  the  court 
below,  we  assume  that  he  was  called  to  the  stand  by  the 
plaintiff  or  a  co-defendant.  We  think  it  is  not  intended 
by  the  statute  that  he  should  be  allowed  compensation 
for  his  voluntary  attendance  on  the  trial,  or  mileage.  His 
presence  must  be  referred  to  his  natural  interest  as  a  party 
to  the  litigation.  We  are  informed  it  has  been  the  practice 
of  the  Superior  Courts  almost  uniformly  to  refuse  to  allow 
such  charges. 

Judgment  reversed,  with  direction  to  the  court  below 
to  enter  a  judgment  in  accordance  with  the  views  expressed 
in  the  foregoing  opinion. 

Temple,  J.,  and  Paterson,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  20285.     In  Bank.— June  4,  1887-1 

THE  PEOPLE,  Respondent,  v,  JOSEPH  KRAKER, 

Appellant. 

Cbiminal  Law  —  Receiving  Stolen  Goods  —  Uncorboborated  Tes- 
timony OF  Thief  —  Accomplice  —  Instruction.  —  In  a  prosecu- 
tion for  receiving  stolen  goods  knowing  them  to  have  been  stolen, 
an  instruction  that  the  jury  might  convict  the  defendant  upon  the 
uncorroborated  testimony  of  the  person  by  whom  the  goods  were 
stolen,  without  leaving  to  them  to  determine  whether  the  latter  was 
in  fact  an  accomplice,  is  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 


Digitized  byVjOOQlC 


460  People  v.  Kraker.  [Sup.  Ct. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  B.  Darwin,  and  Crittenden  Thornton,  for  Ap- 
pellant. 

Attorney-General  Johnson,  for  Respondent. 

Paterson,  J. —  Defendant  was  convicted  of  the  crime 
of  receiving  stolen  goods  knowing  them  to  have  been 
stolen. 

At  the  trial,  one  H.  G.  Matthewson,  who  was  charged 
in  the  information  with  the  stealing  of  the  goods,  was  a 
witness  against  the  defendant, —  evidently  the  principal  wit- 
ness. 

At  the  conclusion  of  the  testimony  and  argument,  the 
defendant  asked  the  court  to  instruct  the  jury  substan- 
tially in  the  language  of  section  1111  of  the  Penal  Code, 
which  reads  as  follows: — 

"  A  conviction  cannot  be  had  on  the  testimony  of  an 
accomplice,  unless  he  is  corroborated  by  other  evidence, 
which  in  itself,  and  without  the  aid  of  the  testimony  of 
the  accomplice,  tends  to  connect  the  defendant  with  the 
commission  of  the  offense;  and  the  corroboration  is  not 
sufficient,  if  it  merely  shows  the  commission  of  the  offense, 
of  the  circumstances  thereof." 

The  court  refused  to  give  the  instruction  asked,  and 
in  the  charge  to  the  jury  referring  to  the  claim  of  de- 
fendant's counsel  that  Matthewson  was  an  accomplice, 
said :  "  I  charge  you  in  plain  terms  that  if  you  believe 
the  testimony  of  Horace  G.  Matthewson,  and  from  that 
testimony  you  are  satisfied  to  a  moral  certainty  that  the 
defendant  did  receive  the  property  mentioned  in  the  in- 
formation from  him,  and  that  at  the  time  of  the  receipt 
thereof  by  the  defendant  he  knew  and  was  informed  that 
it  was  stolen  property,  and  he  so  received  it  for  his  own 
gain,  or  to  prevent  the  owner  from  again  possessing  it, 
then  you  are  authorized  to  convict  the  defendant  on  the 
testimony  of  said  Matthewson." 


Digitized  byVjOOQlC 


June,  1887.]  People  v.  Kraker.  461 

Subsequently,  on  motion  for  new  trial,  the  learned  judge 
had  some  doubt  as  to  the  correctness  of  his  instruction, 
but  deeming  it  best  to  have  the  question  settled,  denied 
the  motion,  giving  the  defendant  the  benefit  of  a  certificate 
of  good  cause. 

We  think  the  instruction  given  by  the  court  was  erro- 
neous. 

The  proposition  has  never  been  directly  passed  upon 
in  this  state,  but  in  People  v.  Levison,  16  Cal.  98,  the  court, 
in  commenting  upon  certain  rulings,  said : — 

"  It  also  leaves  the  inference  that  the  unsupported  testi- 
mony of  the  thief  is  sufficient  to  establish  the  defendant's 
guilt." 

An  accomplice  includes  all  persons  who  have  been  con- 
cerned in  the  commission  of  an  offense,  and  the  grade  of 
guilt  of  the  witness  is  not  important.  (Abbott's  Law 
Diet;  Cross  v.  People,  47  111.  152.) 

In  England,  where  there  is  no  statutory  provision  against 
a  conviction  on  the  uncorroborated  testimony  of  an  ac- 
complice, the  judges  always  instruct  the  jury  that  the  un- 
corroborated testimony  of  the  thief  in  cases  of  this  kind 
is  not  sufficient.  (Regina  v.  Robinson,  4  Post.  &  F.  43; 
Regina  v.  Pratt,  4  Post.  &  F.  315.) 

In  that  portion  of  the  charge  quoted  above,  the  court 
took  from  the  jury  the  question  whether,  as  a  matter 
of  fact,  Matthewson  was  an  accomplice,  considering,  it 
seems,  only  the  abstract  proposition  of  law  as  to  whether 
the  mere  fact  that  the  witness  was  the  thief  made  him  an 
accomplice  of  the  one  who  received  the  goods.  But  the 
question  as  to  whether  the  witness  was  an  accomplice  in 
the  commission  of  the  offense  is  a  question  of  fact  for  the 
jury.     (State  v.  Schlagel,  19  Iowa,  169.) 

In  Texas,  under  a  statute  like  section  1111,  supra,  the 
court  held  that  if  the  witness  was  an  accomplice  in  any 
material  fact,  the  jury  should  have  been  instructed  as  to 
the  value  of  his  evidence  without  corroboration.  {State 
V.  Miller,  4  Tex.  App.  251.)     And  in  Massachuetts  it  is 
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held  that  "  the  court  should  instruct  the  jury  as  to  what 
constitutes  an  accompHce,  and  leave  it  for  them  to  deter- 
mine whether  the  witness  was  in  fact  an  accomplice." 
{Commonwealth  v.  Elliott,  110  Mass.  106;  Commonwealth 
V.  Ford,  111  Mass.  394.) 

Judgment  and  order  reversed,  and  cause  remanded  for 
new  trial. 

Searls,  C.  J.,  McKiNSTRY,  J.  McFarland,  J.,  Tem- 
ple, J.,  and  Sharpstein,  J.,  concurred. 

Rehearing  denied. 


[No.   11288.     In  Bank.  — June  6,  1887.] 

P.  A.  MILLER,  Respondent,  z/.  JOHN  P.  DUNN  State 
Controller,  Appellant. 

Constitutional  Law  —  Claim  against  State  Incubbed  under  Void 
Statute  —  Legislature  may  Make  AppROPRiATion  for.  —  Sec- 
tion 32  of  article  4  of  the  constitution,  prohibiting  the  legislature 
from  paying  any  claim  created  against  the  state  under  any  agree- 
ment or  contract  made  without  express  authority  of  law,  doea  not 
prevent  the  legislature  from  making  an  appropriation  to  pay  a 
claim  for  work  done  on  behalf  of  the  state,  in  pursuance  of  an  act 
of  the  legislature,  which  is  judicially  declared  unconstitutional 
after  the  performance  of  the  work. 

Id.  —  Act  op  April  23,  1880,  for  Promotion  of  Drainage  —  Appro- 
priation for  Claims  Incurred  under.  —  The  act  of  March  10, 
1885,  appropriating  money  to  pay  certain  indebtedness  incurred  on 
behalf  of  the  state,  under  the  act  of  April  23,  1880,  for  the  promo- 
tion of  drainage,  is  constitutional,  notwithstanding  the  latter  act 
has  been  judicially  declared  unconstitutional. 

Appeal  from  a  judgment  of  the   Superior  Court  of 
Sacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D,  M.  Delmas,  for  Appellant. 

The  act  of  April  23,   1880,  being  unconstitutional,   is 
not  a  law  within  the  meaning  of  section  32  of  article  4 
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of  the  constitution ;  it  is  incapable  of  conferring  any  rights, 
of  imposing  any  obligations,  or  of  affording  any  protec- 
tion to  those  who  have  acted  under  it,  no  matter  what 
their  good  faith  may  have  been;  is,  in  a  word,  an  abso- 
lute nullity,  and  though  formally  on  the  statute-books, 
as  inoperative  and  ineffectual  for  any  purpose  as  if  it  had 
never  been.  (Strong  v.  Daniel,  5  Ind.  348;  Phelan  v. 
San  Francisco,  6  Cal.  532;  Clark  v.  Miller,  54  N.  Y. 
632;  Sumner  v.  Beeler,  50  Ind.  341;  Woolsey  v.  Dodge, 
6  McLean,  142;  Astrom  v.  Hammond,  3  McLean,  107; 
Detroit  v.  Martin,  34  Mich.  170 ;  Kimberly  v.  Ely,  6  Pick. 
451 ;  Cooley  on  Constitutional  Limitations.  188 ;  Sedgwick 
on  Statutory  and  Constitutional  Law,  554;  Nougues  v. 
Douglass,  7  Cal.  65;  Osborn  v.  United  States  Bank,  9 
Wheat.  738;  Sumner  v.  Beeler,  50  Ind.  341;  Meagher  v. 
Storey  County,  5  Nev.  244.) 

A.  L.  Hart,  James  A.  Waymire,  and  W.  C.  Belcher,  for 
Respondent. 

The  word  "  law,"  as  used  in  section  32  of  article  4  of 
the  constitution,  must  be  taken  in  its  popular  sense;  that 
is,  to  mean  a  statute  passed  by  the  legislature.  (Sedg- 
wick on  Statutory  and  Constitutional  Law,  413;  Cooley 
on  Constitutional  Limitations,  59;  Story  on  Constitutional 
Law,  sec.  451;  Gibbons  v.  Ogden,  9  Wheat.  188;  State 
V.  Halleck,  16  Nev.  373 ;  Sessums  v.  Botts,  34  Tex.  335 ; 
People  v.  Bangs,  24  111.  183 ;  Gelpcke  v.  Dubuque,  1  Wall. 
205;  Ohio  Life  Ins.  etc.  Co.  v.  Debolt,  16  How.  ^27 ;  S^m ft 
V.  New  York,  26  Hun,  508 ;  Trustees  etc.  v.  Roome,  93  N. 
Y.  327;  Taylor  v.  Taylor,  10  Minn.  117.) 

Paterson,  J. —  In  1880  the  legislature  passed  an  act 
entitled  "  An  act  to  promote  drainage,"  which  was  ap- 
proved by  the  governor  April  23,  1880.  (Stats.  1880,  p. 
123.) 

In  the  passage  of  this  act,  all  the  proceedings  necessary 
to  the  effective  enactment  of  a  law  by  the  legislature  were 
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had;  and  it  was  regularly  and  duly  approved  by  the  gov- 
ernor. 

According  to  the  provisions  of  this  act,  "  Drainage 
District  No.  1 "  was  regularly  organized,  and  public  work 
under  it  commenced.  The  directors  of  the  district,  after 
proposals  for  bids,  let  contracts  to  different  parties  to  do 
various  parts  of  the  work, —  as  they  were  expressly  au- 
thorized by  the  act  to  do.  Respondent,  among  others, 
took  two  such  contracts,  and  the  amount  involved  in  this 
action  is  for  work  and  labor  done  and  materials  furnished 
under  such  contracts.  There  is  no  question  as  to  the 
justness  of  his  claims.  But  after  he  had  done  the  work 
and  furnished  the  materials  under  his  contracts,  and  be- 
fore he  had  received  his  pay  therefor,  sued  for  in  this 
action,  this  court,  in  an  action  brought  against  the  direc- 
tors of  said  district,  decided  that  said  "  act  to  promote 
drainage "  was  unconstitutional.  All  proceedings  under 
said  act  ceased,  and  the  state  controller  refused  to  pay  any 
more  claims  under  it. 

This  being  the  situation,  and  some  just  claims  acquired 
under  the  act  remaining  unpaid,  the  legislature  passed 
an  act,  approved  March  10,  1885  (Stats.  1885,  p.  78),  en- 
titled "  An  act  to  appropriate  money  to  pay  the  indebted- 
ness incurred  under  an  act  entitled,  '  An  act  to  promote 
drainage,*  approved  April  23,  1880."  This  act  expressly 
requires  the  controller  to  draw  his  warrants  in  favor  of 
certain  audited  claims  which  accrued  under  said  act  of 
1880;  and  plaintiff's  demand  here  sued  for  is  admitted  to 
be  one  of  such  claims. 

The  appellant,  controller,  refused  to  draw  his  warrants 
for  respondent's  claims,  and  this  proceeding  in  manda- 
mus was  instituted  to  compel  him  to  do  so. 

The  court  below  granted  a  peremptory  writ,  and  the  con- 
troller appeals. 

The  judgment  of  the  court  below  should  be  affirmed. 

It  is  claimed  by  appellant  that  the  act  of  April  23,  1880, 
having  been   held   to  be  unconstitutional   in  the  case  of 
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People  V.  Parks,  58  Cal.  624,  was  void  ah  initio,  the 
same  to  all  intents  and  purposes  as  if  it  never  had  been 
enacted, —  a  pure  nullity;  that  an  unconstitutional  law  is 
no  law  at  all  for  any  purpose,  and  that  the  word  "  law  " 
in  article  4,  section  32,  was  used  in  its  full  sense,  i.  e., 
a  valid  constitutional  law.  On  the  other  hand,  it  is  con- 
tended by  respondent  that  the  word  "  law  "  in  its  popular 
sense  is  a  statute  passed  by  the  legislature,  and  approved 
by  the  executive,  and  it  is  in  this  sense  that  the  word  was 
employed  in  section  32. 

It  is  useless  to  attempt  to  apply  ironclad  rules  of  inter- 
pretation to  any  phrase  or  word  used  in  a  constitution. 
Especially  is  this  true  of  a  word  which  has  a  technical  as 
well  as  a  popular  meaning.  There  is  no  word  in  the 
language  which  in  its  popular  and  technical  application 
takes  a  wider  or  more  diversified  signification  than  the 
word  "  law," —  its  use  in  both  regards  is  illimitable.  In 
determining  the  office  of  words  used  in  a  constitution, 
the  object  is  to  give  effect  to  the  intent  of  the  people 
adopting  it.  (Cooley  on  Constitutional  Limitations,  6th 
ed.,  sec.  66.)  And  "where  a  word  having  a  technical  as 
well  as  a  popular  meaning  is  used  in  the  constitution, 
the  courts  will  accord  to  it  its  popular  signification,  un- 
less the  very  nature  of  the  subject  indicates,  or  the  text 
suggests,  that  it  is  used  in  its  technical  sense."  {Weill  v. 
Kenfield,  54  Cal.  Ill;  Sprague  v.  Norway,  31  Cal.  173.) 
Words  used  in  a  constitution  should  be  construed  in  the 
sense  in  which  they  were  employed.  They  "  must  be 
taken  in  the  ordinary  and  common  acceptation,  because 
they  are  presumed  to  have  been  so  understood  by  the 
framers  and  by  the  people  who  adopted  it.  This  is  un- 
questionably the  correct  rule  of  interpretation.  It,  un- 
like the  acts  of  our  legislature,  owes  its  whole  force  and  au- 
thority to  its  ratification  by  the  people;  and  they  judged 
of  it  by  the  meaning  apparent  on  its  face  according  to 
the  general  use  of  the  words  employed  where  they  do  not 
appear  to  have  been  used  in  a  legal  or  technical  sense." 

LXXn.    CAL. — 30 
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{Manly  v.  State,  7  Md.  135)  The  term  "law,"  as 
used  in  its  popular  sense  and  in  its  common  ac- 
ceptation by  "  those  for  whom  laws  are  made/'  it  may 
be  admitted,  includes  the  whole  body  or  system  of  rules 
of  conduct,  including  the  decisions  of  courts  as  well  as 
legislative  acts,  but  it  certainly  does  not  include  that  re- 
fined, technical,  and  astute  idea  claimed  by  appellant 
which  recognizes  nothing  within  the  meaning  of  the 
term  which  is  not  constitutionally  and  technically  per- 
fect. 

In  addition  to  considering  the  independent,  technical, 
and  popular  meanings  of  a  word  used  in  an  act  or  con- 
stitution, we  may  look  at  other  sections  of  the  same 
instrument  for  the  sense  in  which  the  word  is  used, 
as  an  aid  to  determine  whether  it  has  been  used  in  its 
popular  sense  in  the  particular  provision  under  consid- 
eration. (People  V.  Eddy,  43  Cal.  331.)  A  word  repeat- 
edly used  in  a  statute  will  bear  the  same  meaning 
throughout  the  instrument,  unless  it  is  apparent  that  an- 
other meaning  is  intended.  (Pitte  v.  Shipley,  46  Cal. 
164;  Hoag  v.  Howard,  55  Cal.  564.)  Upon  an  examina- 
tion of  the  provisions  of  the  constitution  in  which  the 
word  "  law "  is  used,  it  will  be  found  in  a  majority  of 
instances  that  it  has  been  employed  in  the  sense  of  a 
statute,  bill,  or  legislative  enactment,  regardless  of  the 
constitutionality  or  validity  of  the  act.  Thus  it  is  said: 
"  No  law  shall  be  passed  to  restrain  or  abridge  the  liberty 
of  speech  or  of  the  press."  (Sec.  9,  art.  1.)  *' No  ex 
port  facto  law  shall  ever  be  passed/'  (Sec.  16,  art.  1.) 
"  The  enacting  clause  of  ez^ery  lazo  shall  be  as  follows. 
(Sec.  1,  art.  4.)  "The  legislature  shall  not  pass  local  or 
special  laws  in  any  of  the  following  cases,"  etc  (Sec.  25, 
art.  4.)  "  The  legislature  shall  not  pass  any  laws  permit- 
ting the  leasing  ...  of  any  franchise."  (Sec.  10, 
art.  12.)  When  speaking  of  certain  requisites  of  a  valid 
law,  however,  the  framers  of  a  constitution  did  not  use 
the  words  "  act  "  and  "  law  "  interchangeably.      Thus  it 
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is  provided  that  "  no  hill  shall  become  a  law  without  the 
concurrence/'  etc.  (Sec.  15,  art.  4.)  "Every  bill  which 
may  have  passed  the  legislature  shall,  before  it  becomes 
a  lavj,  be  presented  to  the  governor."     (Sec.  16,  art.  4.) 

Again,  it  is  provided  that  "  the  making  of  profit  out 
of  county,  city,  or  other  public  money,  or  using  the  same 
for  any  purpose  not  authorized  by  law,  .  .  .  shall  be  a 
felony.**  Can  it  be  said  that  those  who  framed  and 
adopted  the  constitution  intended  to  use  the  word  "  law  " 
in  this  section  to  mean  a  law  absolutely  unimpeachable 
on  any  ground?  That  every  officer  should  handle  and 
place  the  moneys  intrusted  to  him  at  his  peril, —  no  mat- 
ter how  fair  and  regular  the  law  directing  him  may  be 
on  its  face?  If  yea,  "then  indeed,"  as  was  said  in  St. 
L.  &  S,  F.  R,  R,  Co,  V.  Evans  attd  Howard  Brick  Co.,  85 
Mo.  307,  "  are  the  rights  of  the  citizen  to  be  sacrificed 
on  the  alter  of  mistake,  and  the  statute  is  to  be  made  a 
veritable  pitfall  and  snare."  And  so  it  is  with  respect 
to  section  32.  If  it  places  a  citizen  who  has  dealt  with 
the  state  —  under  circumstances  like  those  in  the  case  at 
bar  —  beyond  the  pale  of  legislative  relief  for  acts  done 
by  him  prior  to  discovering  the  invalidity  of  the  law,  it 
will  be  very  unsafe  for  any  one  to  deal  with  our  officers, 
unless  he  is  possessed  of  that  superhuman  intuition  or 
mediate  intelligence  which  alone  can  tell  how  the  ques- 
tion of  the  validity  of  such  an  act  may  be  raised  and  de- 
termined after  he  has  performed  the  work. 

Of  course  there  is  no  moral  obligation  on  the  part  of 
the  state  which  can  be  enforced  upon  equitable  princi- 
ples, nor  does  the  good  faith  of  the  party  dealing  wath 
the  state  cut  any  figure  in  the  case,  if,  in  fact,  the  work 
was  done  "  without  express  authority  of  law  " ;  for  this 
provision  was  placed  in  the  constitution  to  cut  oflf  all 
claims  based  upon  mere  good  faith  and  equity.  There 
was  a  feeling,  which  had  been  long  suflfering,  that  there 
should  be  some  inhibition  to  prevent  the  legislature  from 
allowing  the  payment  of  extra   compensation  to  officers 
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who,  subsequent  to  their  election  or  appointment,  dis- 
covered that  the  regular  salary  was  insufficient,  and  also 
to  prevent  relief  bills  in  favor  of  those  who  had  dealt 
with  state  and  municipal  officers,  acting  without  express 
authorization  from  any  source,  or  under  palpably  unau- 
thorized and  invalid  contracts,  and  who  were  constantly 
asking  the  legislature  to  consider  their  misfortunes  in 
pity,  and  regard  them  as  deserving  subjects  of  public  be- 
nevolence. All  this  was  doubtless  well  understood,  and 
the  phrase  "  without  express  authority  of  law,"  was  used 
in  view  of  the  judicial  and  legislative  history  of  the  state, 
and  yet  it  is  by  no  means  clear  that  it  was  intended  to 
prevent  the  payment  of  a  just  claim,  expressly  author- 
ized by  an  act  in  due  form,  duly  passed  and  approved, 
and  within  the  scope  of  lawful  legislation,  simply  because 
after  the  work  has  been  done,  the  court  may,  upon  great 
deliberation  and  searching  investigation,  declare  the  act 
for  some  reason  —  such  as  defect  in  title  or  wrongful  dele- 
gation of  power  —  unconstitutional. 

The  case  of  Nougues  v.  Douglass,  7  Cal.  65,  relied  on  by 
appellant,  is  unlike  the  case  at  bar.  In  that  case,  and 
in  People  v.  Johnson,  6  Cal.  499,  the  legislature  had  con- 
tracted a  debt  admitted  to  be  in  excess  of  the  three-hun- 
dred-thousand-dollar limit  specified  in  the  constitution, 
and  the  court  held  that  until  the  claim  was  legalized  by 
being  submitted  to  a  vote  of  the  people,  it  could  not  be 
paid.  There  is  no  doubt  as  to  the  correctness  of  the  de- 
cision in  those  cases.  The  constitutional  inhibition  con- 
tained in  article  8  of  the  old  constitution  was  so  clear 
that  the  conclusion,  as  said  by  the  court,  was  "most  ob- 
vious." The  meaning  of  words  similar  to  those  in  ques- 
tion here  were  not  involved  in  that  case.  The  court  had 
no  doubt  as  to  the  meaning  of  the  language  used  in  article 
8,  and  if  we  could  say  the  same  of  section  32,  which  Is 
before  us,  we  should,  of  course,  apply  the  same  rule. 

But  it  follows,  we  think,  from  what  has  been  said,  that 
the  meaning  contended  for  by  appellant  is  not  necessarily 
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implied  in  the  language  of  section  32;  and  if  there  be  a 
fair  doubt  as  to  the  true  construction  of  that  section,  we 
should  refrain  from  declaring  that  the  legislature  and 
the  governor  have  exceeded  their  authority  in  the  pas- 
sage and  approval  of  the  act  of  March  10,  1885,  appro- 
priating money  to  pay  the  indebtedness  incurred  under 
the  so-called  drainage  act  of  April  23,  1880.  The  doc- 
trine has  been  so  often  enunciated,  it  has  passed  into  an 
aphorism,  that  statutes  will  not  be  declared  unconstitu- 
tional if  there  is  a  fair  doubt  as  to  their  validity.  The 
judicial  department  will  not  hesitate  to  interfere  with 
the  work  of  a  co-ordinate  branch  of  the  government 
when  the  latter  goes  beyond  its  constitutional  limita- 
tions, but  the  ground  of  interference  must  be  plain  and 
substantial.  Again,  it  is  not  a  universal  rule,  as  claimed 
by  appellant,  that  an  unconstitutional  law  is  void  ab  ini- 
tio, and  absolutely  wanting  in  all  binding  force,  and  a 
nullity.  There  is  at  least  one  exception,  viz. :  that  an 
act  duly  passed  or  approved  has  the  force  of  law  to  pro- 
tect citizens  dealing  with  public  officers  under  its  provis- 
ions up  to  the  time  that  it  is  declared  unconstitutional. 
(Sessums  v.  Botts,  34  Tex.  335.)  And  if  a  decision  that 
an  act  is  unconstitutional  be  afterward  overruled,  the 
statute  will  be  deemed  to  be  valid  for  the  whole  period. 
(Pierce  v.  Pierce,  46  Ind.  86.)  It  has  been  held  that  an 
act  creating  an  office,  though  unconstitutional,  is  suffi- 
cient to  give  color  of  title,  and  that  an  officer  acting 
under  it  is  an  officer  de  facto.  (Duff's  Appeal,  56  Pa.  St. 
436;  Clark  v.  Commonwealth,  29  Pa.  St.  129.)  But 
whether  this  be  supported  by  the  weight  of  authority  or  not, 
"  nothing  is  better  settled,"  it  is  said  in  State  v.  Douglass, 
50  Mo.  596,  "  than  that  the  acts  of  an  officer  de  facto  (al- 
though his  title  may  be  bad)  are  valid  so  far  as  they 
concern  the  public  or  the  rights  of  third  persons  who 
have  an  interest  in  the  things  done.  Without  this  rule 
the  business  of  a  community  could  not  be  transacted. 
.     .     .     It  would  cause  a  suspension  of  business  till  every 
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officer's  right  de  jure  was  established."  {State  v.  Carroll, 
38  Conn.  462 ;  Hasbaugh  v.  Winsor,  38  Mo.  327 ;  Wilcox 
V.  Smith,  5  Wend.  620;  People  v.  Solomon,  54  111.  39;  Ex 
parte  Strang,  21  Ohio  St.  610.)  It  must  be  remembered 
that  the  act  of  April  23,  1880,  was  judicially  declared  un- 
constitutional solely  on  the  ground  that  under  article  3 
of  the  constitution  the  legislature  could  not  delegate  to 
executive  oflicers  such  legislative  powers  as  it  had  attempted 
to  confer  by  that  act.  This  was  the  only  ground  upon 
which  the  minds  of  a  majority  of  the  members  of  the  court 
met.     (People  v.  Parks,  58  Cal.  645.) 

It  has  never  been  claimed  seriously  that  the  work  con- 
templated by  the  act  was  beyond  the  power  of  the  legis- 
lature to  provide  for  in  some  manner.  If  the  legislature 
had  defined  the  boundaries  of  the  several  districts,  instead 
of  delegating  the  power  to  the  judgment  of  the  governor, 
surveyor-general,  and  state  engineer,  and  had  provided, 
in  the  manner  it  did  provide,  for  the  appointment  of  the 
three  directors  who  were  authorized  to  let,  and  who  did 
in  fact  let,  the  contracts  for  the  work,  the  result  might 
have  been  different.  The  act  has  not  been  declared  to  be 
and  is  not  necessarily  unconstitutional  in  all  of  its  parts. 
It  is  true,  this  court  held  that  the  directors  had  no  authority 
to  contract,  but  the  creation  of  the  office  of  director  by  the 
act,  the  appointment  by  the  governor  of  three  directors, 
and  the  ostensible  authority  conferred  upon  them  by  the 
act  to  contract,  furnish  some  color  of  right  to  do  the  thing 
attempted  by  them. 

I  do  not  wish  to  be  understood  as  saying  that  the 
directors  were  officers  de  facto,  with  color  of  authority 
sufficient  to  bind  the  state,  notwithstanding  the  uncon- 
stitutionality of  the  act,  under  which  the  contract  was 
let,  and  without  regard  to  the  provisions  of  section  32  as 
to  "  express  authority  of  law."  I  cite  the  cases  upon  the 
effect  of  the  acts  of  officers  de  facto  simply  to  show  that 
an  unconstitutional  law  is  not  always  and  for  all  pur- 
poses a  nullity,  so  far  as  the  rights  of  a  citizen  are  con- 
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cerned,  and  refer  to  the  history  of  the  case  simply  in 
illustration  of  my  conclusion  that  after  a  citizen  has 
dealt  with  the  state  under  circumstances  like  those  shown 
here,  the  case  does  not  come  within  the  purview  of  section 
32,  and  the  legislature  is  not  prohibited  thereby  from  au- 
thorizing the  payment  to  him  of  such  reasonable  sums  as 
shall  to  it  seem  proper.  It  is  unnecessary  to  say  whether 
in  all  cases  an  act  duly  passed  and  approved  would  be 
"  express  authority  of  law  "  within  the  meaning  of  that 
section.  There  may  be  statutes  palpably  violative  of  prin- 
ciples so  plain  and  well  understood  as  to  be  no  au- 
thority or  protection  at  all;  but  as  to  that  I  express  no 
opinion. 
Judgment  affirmed. 

McFarland,  J.,  Searls,  C.  J.,  and  Sharpstein,  J., 
concurred. 

Temple,  J.,  dissenting. —  I  cannot  agree  with  the  con- 
clusion of  the  majority  in  this  case.  It  seems  to  be 
admitted  that  the  contract  was  void,  the  law  authorizing 
it  unconstitutional,  and  if  this  be  so,  the  debt  for  the 
services  is  expressly  denounced  as  unauthorized  by  the  con- 
stitution. 

The  language  is :  "  The  legislature  shall  have  no  power 
.  .  .  to  pay  or  to  authorize  the  payment  of  any  claim 
hereafter  created  against  the  state,  .  .  .  under  any 
agreement  or  contract  made  without  express  authority  of 
law;  and  all  such  unauthorized  agreements  or  contracts 
shall  be  null  and  void.     (Art.  4,  sec.  32.) 

So  far  as  I  am  able  to  understand  the  logic  of  the  lead- 
ing opinion,  it  is  this:  The  constitution  only  forbids  the 
pa)rment  of  claims  arising  upon  contracts  made  without 
express  authority  of  law.  The  word  "  law "  is  a  very 
general  term,  and  was  not  used  in  any  technical  sense. 
It  includes  all  sorts  of  laws.  A  void  law,  or  at  least  a 
void  statute,  is  in  the  popular  sense  some  sort  of  a  law. 
This  contract  was  authorized  by  a  void  law,  therefore  the 
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legislature  is  not  prohibited  from  paying;  therefore  the 
legislature  has  the  power  to  pay. 

Now,  in  the  first  place,  I  deny  that  there  is  any  com- 
mon usage  or  popular  sense  in  which  a  void  statute  is 
spoken  of  as  a  law  which  differs  from  the  use  of  the 
words  by  lawyers  or  by  the  courts.  We  all  speak  of  void 
laws,  unconstitutional  statutes,  void  contracts,  void  judg- 
ments, etc.,  meaning  the  things  which  in  some  respects 
appear  to  be  the  things  named,  but  which  really  are  not. 
So  if  we  desire  to  refer  to  one  of  these  void  instruments 
to  identify  it,  we  might  say  the  contract  A  of  the  statute 
of  April  1st,  etc.  If  there  be  any  common  usage  beyond 
this  and  which  is  not  common  to  lawyers,  I  challenge  ex- 
ample and  evidence  of  it. 

But  admitting  that  even  void  laws  or  statutes  are  some- 
times referred  to  as  laws  or  statutes,  that  does  not  meet  the 
necessities  of  the  case.  The  phrase  in  the  constitu- 
tion is  "  without  express  authority  of  law."  Will  any 
one  assert  that  in  any  use  whatever  of  language,  an  act 
is  ever  said  to  be  authorized  by  law, —  meaning  that  it  is 
pursuant  to  law  known  to  be  void  ?  How  is  it  authorized 
if  the  law  be  void?  The  very  words  used  imply  a  valid 
law.  An  act  authorized  by  law  must  be  a  lawful  act. 
Would  it  not  have  sounded  strange  if  the  convention  had 
used  the  words  "  without  the  authority  of  a  valid  law,"  or 
had  added,  "  provided  a  void  statute  shall  be  deemed  author- 
ity of  law  "  ? 

But  waiving  all  this,  and  admitting  that  the  contract 
we  have  just  declared  void,  because  not  authorized  by 
law,  was  authorized  by  law  in  the  "popular  sense,"  so 
that  the  legislature  is  not  by  this  constitutional  pro- 
vision expressly  prohibited  from  paying  the  claim,  the 
difficulty  is  not  ended.  It  is  necessary  to  find  in  this 
negative  language,  not  only  no  prohibition  but  an  affirm- 
ative grant  of  power  to  pay.  For  there  still  remains 
the  implied  prohibition,  that  the  legislature  cannot  au- 
thorize the  payment  of  a  debt  created  in  violation  of  the 
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constitution.  There  still  remains  the  admission  that  the 
contract  was  void,  because  not  authorized  by  law. 

If  it  requires  authority  to  show  that  even  without  an 
express  prohibition  the  legislature  cannot  authorize  the 
payment  of  a  claim  created  in  violation  of  the  constitution, 
we  have  it  in  Nougues  v.  Douglass,  7  Cal.  65. 

The  legislature  authorized  a  contract  for  the  state  capi- 
tol.  Plaintiff  took  the  contract  and  performed  labor 
upon  it,  for  which  he  was  entitled,  by  the  terms  of  his  con- 
tract, to  receive  an  admitted  sum  of  money.  The  act  was 
within  the  general  scope  of  legislative  power,  but  the  court 
held  that  the  legislature  could  not  pay  the  debt.  It  was 
said : — 

"  If,  then,  the  legislature  had  no  right  to  create  a  state 
debt  beyond  the  limit  fixed  by  the  constitution,  that 
body  has  no  constitutional  right  to  tax  the  people  to  pay 

a  void  debt The  restriction  upon  the  power  of  the 

legislature  would  be  nugatory  if  the  same  end  could 
be  accomplished  by  other  modes.  The  evil  intended  to 
be  prevented  would  still  exist,  and  the  injury  to  the 
people  would  be  the  same.  If  the  power  to  create  the 
debt  is  denied,  the  power  to  levy  taxes  to  pay  it  must  be 
equally  denied.  The  power  to  pay  is  a  necessary  incident 
to  the  power  to  tax  and  they  both  must  stand  or  fall  to- 
gether." 

And  again,  let  it  be  admitted  that  there  cannot  be 
found  in  section  32,  article  4,  of  the  constitution,  a  limi- 
tation on  the  power  of  the  legislature,  either  express  or 
implied.  Why  is  not  this  relief  bill  a  ^'lit  within  the 
meaning  of  section  31,  article  4,  of  the  constitution? 
"  Nor  shall  it  [the  legislature]  have  power  to  make  any 
gift,  or  authorize  the  making  of  any  gift,  of  any  public 
money  or  thing  of  value  to  any  individual,  municipal  or 
other  corporation,  whatever."  It  is  admitted  that  the  con- 
tract is  utterly  void;  that  it  imposes  no  legal  liability  or 
obligation  upon  the  part  of  the  state.  The  state  has  re- 
ceived,   and    will    receive,    nothing    from    the    parties    to 
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whom  this  money  is  to  be  given.  True,  if  the  contract 
had  been  valid  in  legal  contemplation,  the  state  would  have 
received  a  consideration  in  the  service  performed  by 
reason  of  the  contract,  although  there  was  nothing  of  bene- 
fit in  it. 

Now,  a  gift  is  something  bestowed  without  return.  If 
this  be  not  something  bestowed  without  return,  what  is 
the  thing  returned?  Can  there  be  any  other  reason  f^^r 
holding  this  appropriation  not  a  gift,  except  that  it  would 
be  highly  inequitable  and  unjust  not  to  compensate  the 
respondent  for  services  rendered  pursuant  to  an  act  of  the 
legislature  believed  to  be  valid  ?  In  other  words,  the  claim 
is  founded  upon  a  moral  obligation,  which  the  state  ought 
to  recognize  and  satisfy. 

This  construction,  I  submit,  virtually  repeals  sections 
31  and  32,  article  4,  of  the  constitution.  What  sense  is 
there  in  prohibiting  the  contract,  and  declaring  it  void, 
if  the  legislature  may  nevertheless  voluntarily  perform  the 
contract  on  the  part  of  the  state?  What  practical 
purpose  is  served  by  forbidding  gifts  of  the  people's 
money  or  property,  if  the  legislature  can  recognize  and 
discharge  a  moral  obligation  ?  The  legislature  must  be  the 
judge  of  the  moral  obligation,  and  would  rarely  ever  care 
to  make  a  gift  where  it  could  not  claim  the  existence  of  a 
a  moral  obligation. 

My  brothers  deny,  as  I  understand  the  decision,  that 
they  hold  any  such  doctrine.  I  hope  this  will  prevent  the 
decision  from  being  regarded  as  a  precedent  upon  this 
question;  but  will  it?  I  have  shown  that,  disclaim  it  as 
they  will,  such  is  the  real  ground  of  the  decision.  Our 
successors  will  justly  claim  that  it  can  be  sustained  on  no 
other  theory.  This  is  the  excuse  for  all  relief  bills.  Can 
any  one  deny  that  the  sole  purpose  of  the  provisions  was 
to  prevent  this  very  legislation? 

But  I  do  not  care  to  pursue  the  subject  further.  The 
constitution  itself  directs  how  laws  shall  be  made,  and  of 
course  the  law  meant  must  be  a    law  passed  as  in  the 
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constitution  provided.  The  whole  claim  seems  to  me 
baseless. 

A  void  contract  based  on  a  void  law,  ratified  against  the 
express  prohibition  of  the  constitution,  constitutes  a  valid 
claim  against  the  state. 

I  do  not  think  it  necessary  to  pass  upon  the  question 
whether  there  might  not  be  an  unconstitutional  statute 
which  would  have  some  effect.  We  are  not  now  consid- 
ering such  a  question  as  was  before  the  court  in  Sessums 
V.  Botts,  34  Tex.  335.  It  might  be  admitted  that  the  con- 
vention adopted  sections  31  and  33,  article  4,  of  the  con- 
stitution, in  view  of  such  a  rule,  and  to  prevent  its  ap- 
plication to  the  cases  like  that  in  hand.  The  rule  was  there 
adopted,  however,  to  protect  ministerial  officers  who  had 
obeyed  the  law  before  it  was  held  unconstitutional,  and 
to  prevent  judgment  creditors  from  losing  their  liens  be- 
cause the  officers  had  obeyed  such  law.  Here  the  ques- 
tion is  simply  as  to  the  meaning  of  two  sections  of  the 
constitution. 


[No.  11614.     In  Bank.  — June  7,  1887.] 

CLINTON    L.    WHITE,    Petitioner,    v.    SUPERIOR 
COURT  OF  SACRAMENTO   COUNTY,   Respond- 

ENT. 

New  Trial  —  Appeal  from  Justice's  Court  —  Failure  to  File  No- 
tice OF  Motion  —  Omission  to  Serve  or  File  Draft  Statement. 
—  The  Superior  Court  has  no  jurisdiction  to  hear  and  determine  a 
motion  for  a  new  trial  in  an  action  retried  by  it  on  an  appeal  from 
a  Justice's  Court,  where  the  notice  of  intention  to  move  for  the 
new  trial  has  not  been  filed,  and  no  draft  statement  of  the  case  on 
which  the  motion  was  based  has  been  filed  or  served  on  the  ad- 
verse party,  and  the  omission  has  not  been  cured  by  stipulation. 

Application  for  a  writ  of  prohibition  to  restrain  the 
respondent  from  proceeding  in  the  hearing  of  a  motion 
for  a  new  trial  in  an  action  entitled  White  v.  Gutenberger, 
The  further  facts  are  stated  in  the  opinion  of  the  court. 
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Wilbur  F,  George,  for  Petitioner. 

Grove  L.  Johnson,  for  Respondent. 

The  Court.  —  On  appeal  from  the  Justice's  Court  upon 
questions  both  of  law  and  fact,  the  action  White  v,  Gufen- 
berger  was  retried  in  the  Superior  Court,  and  a  judgment 
therein  rendered  in  favor  of  the  plaintiff,  the  petitioner 
for  prohibition.  The  defendant  Gutenberger  served  a 
notice  of  intention  to  move  for  a  new  trial,  specifying 
that  said  motion  would  be  heard  upon  a  statement  of  the 
case,  but  such  notice  was  never  filed.  No  draft  statement 
of  the  case  for  new  trial  was  ever  served  or  filed  by  the 
defendant  in  said  action.  Neither  the  plaintiff,  White,  nor 
his  counsel  ever  stipulated  that  the  statement  of  facts  on 
which  the  cause  was  tried  should  be  adopted  as  the  state- 
ment on  motion  for  new  trial,  nor  was  it  ever  agreed  be- 
tween White  and  Gutenberger,  or  their  respective  counsel, 
that  the  motion  should  be  heard,  although  the  notice  of 
intention  was  not  filed. 

The  notice  of  intention  to  move  for  new  trial  was  served 
July  10,  1882.  The  present  proceeding  was  commenced 
May  5,  1886. 

December  15,  1885,  plaintiff  White  moved  to  dismiss  the 
motion  for  new  trial  on  the  grounds :  1.  No  notice  of  in- 
tention had  been  filed ;  2.  No  statement  had  been  served  or 
filed,  or  any  affidavits,  etc. 

The  Superior  Court  has  no  jurisdiction  to  hear  and  de- 
termine the  motion. 

Ordered  and  adjudged  that  the  writ  issue  prohibiting 
said  Superior  Court  and  the  judge  thereof,  as  prayed  for 
in  the  petition  herein. 
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[No.  11424.     In  Bank.— June  7,  1887.] 

H.    G.    FITZELL,    Respondent,   v.   JERRY   LEAKY, 

Appellant. 

Homestead  —  Easement  —  Water  Ditch  —  Right  of  Wat  —  Judg- 
ment —  Execution  —  Payment.  —  On  the  28th  of  June,  1880, 
one  Kelly  procured  a  right  of  way  from  the  plaintiff  across  the 
lands  of  the  latter  for  the  purpose  of  constructing  a  water  ditch, 
and  on  the  same  day  granted  to  the  plaintiff  one  fourth  interest  in 
the  right  of  way,  on  condition  that  he  would  bear  hia  proportionate 
part  of  the  expenses  of  construction.  Thereafter  the  parties  jointly 
constructed  the  ditch,  and  have  since  jointly  maintained  the  same, 
and  the  plaintiff  has  used  the  water  flowing  therein  for  the  purpose 
of  irrigating  his  lands.  Kelly,  having  paid  more  than  his  proportion- 
ate part  of  the  cost  of  construction,  brought  an  action  against  the 
plaintiff  for  the  excess,  in  which  an  ordinary  money  judgment  was 
rendered  in  his  favor.  After  the  findings  in  that  action  had  been 
filed,  but  before  the  judgment  was  entered,  the  plaintiff  herein  filed 
a  declaration  of  homestead  on  the  land  through  which  the  ditch 
was  constructed.  The  present  action  was  brought  to  enjoin  the 
defendant  as  sheriff  from  selling  the  interest  of  the  plaintiff  in  the 
ditch  and  water  flowing  therein  under  the  above-mentioned  judg- 
ment. Held,  that  the  interest  of  the  plaintiff  in  the  ditch  and 
water  was  appurtenant  to  and  a  part  of  his  homestead,  and  was 
not  liable  to  be  sold  under  the  judgment,  and  that  Kelly,  after 
obtaining  a  personal  judgment  against  the  plaintiff  for  his  propor- 
tion of  the  construction  expenses,  could  not  claim  that  the  title  of 
the  plaintiff  to  the  ditch  was  conditional  upon  full  payment. 

Id.  —  Pabtnership  —  Tenants  in  Common  —  Lien  fob  Advances.  — 
Held  further,  that  the  transaction  did  not  create  a  partnership  be- 
tween the  plaintiff  and  Kelly,  either  in  the  ditch  as  a  mere  conduit, 
or  in  the  water  flowing  through  it,  so  as  to  create  a  lien  thereon 
in  favor  of  one  of  the  partners  advancing  more  than  his  propor- 
tion of  the  capital;  nor  did  it  constitute  them  tenants  in  common 
of  the  land  traversed  by  the  ditch  so  as  to  prevent  the  plaintiff 
from  filing  a  declaration  of  homestead  thereon. 

Id.  —  Homestead  Filed  during  Litigation  —  Fraud  on  Creditors. 
—  A  homestead  is  not  fraudulent  as  to  creditors  of  the  declarant 
because  made  during  the  progress  of  litigation  which  subsequently 
results  in  an  ordinary  money  judgment  against  him. 

Vendor's  Lien  —  Waived  by  Obtaining  Personal  Judgment.  —  The 
lien  of  a  vendor  of  land  for  the  unpaid  purchase  price  is  not  a 
specific  and  absolute  charge  upon  the  land,  but  a  mere  equitable 
right  to  resort  to  it  upon  failure  of  payment  by  the  vendee,  and 
can  be  enforced  only  by  a  suit  in  equity.  Such  a  lien  is  waived 
by  the  vendor's  proceeding  against  the  vendee  in  an  action  at  law, 
and  by  the  recovery  therein  of  an  ordinary  money  judgment  for 
the  purchase  price. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County,  and  from  an  order  refusing  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

C  G,  Kelley,  for  Appellant. 

£.  V,  Spencer,  for  Respondent. 

McKiNSTRY,  J.  —  The  action  is  to  enjoin  the  defendant 
from  selling,  as  sheriff,  one  fourth  of  a  water  ditch,  and 
of  the  water  flowing  through  it,  claimed  by  plaintiff,  as 
appurtenant  to  and  part  of  his  homestead.  The  court  be- 
low decreed  an  injunction. 

At  the  trial  the  defendant  introduced  in  evidence  the 
judgment  roll  in  an  action  wherein  one  G.  F.  Kelly  was 
plaintiff  and  the  plaintiff  herein  was  defendant.  That 
action  was  brought  by  the  plaintiff  to  quiet  his  title  to  a 
tract  of  four  and  one  half  acres  of  land,  described  by 
metes  and  bounds,  so  as  to  include  the  land  occupied  by 
a  ditch,  in  part  the  ditch  above  mentioned,  and  in  part 
the  continuation  of  the  same  through  and  within  the 
general  limits  of  the  lands  owned  by  one  George  Riddle. 
The  tract,  the  title  to  which  was  sought  to  be  quieted, 
was  further  described :  "  The  westerly  one  half  of  the 
same  being  the  same  lands  heretofore  purchased  by  the 
plaintiff  (Kelly)  from  one  George  Riddle,  by  deed  of  date 
June  28,  1880,  and  the  easterly  one  half,  or  remainder, 
being  the  same  lands  purchased  by  said  plaintiff  of  H. 
G.  Fitzell  (plaintiff  herein  and  defendant  in  said  action), 
by  deed  of  date  June  28,  1880,  and  was  all  purchased  for 
the  purpose  of  constructing  a  ditch  thereon  for  irrigating 
purposes." 

The  defendant  in  that  action  (plaintiff  in  this)  an- 
swered, and  such  proceedings  were  had  thereinafter  that, 
on  July  28,  1883,  a  judgment  was  entered,  whereby  it 
was  adjudged  and  decreed  that  the  plaintiff  therein  was 
the  owner  of  an  undivided  three-fourths  interest,  and  the 
defendant  therein  of  an  undivided  one-fourth  interest,  in 
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the  right  of  way  and  irrigating  ditch  situate  and  being 
on  the  lands  described  in  the  complaint  therein,  and  bar- 
ring each  of  the  parties  from  asserting  any  claim  to  the 
interest  adjudged  to  the  other;  and  further,  that  the  plain- 
tiff therein  have  and  recover  from  the  defendant  therein 
the  sum  of  $275. 

In  its  findings  in  the  action  aforesaid,  the  court  found 
that  the  plaintiff  therein  was  not  the  owner  of  the  lands 
described  in  the  complaint,  nor  of  any  interest  in  the 
same,  except  as  specified;  that  on  the  28th  of  June,  1880, 
the  plaintiff  therein  procured  a  right  of  way  from  the 
defendant  therein,  across  the  latter's  land,  for  the  pur- 
pose of  constructing  an  irrigating  ditch,  and  on  the 
same  day  granted  to  the  defendant  therein  one-fourth  in- 
terest in  said  easement  or  right  of  way,  upon  condition 
that  said  defendant  would  bear  his  proportionate  part  of 
the  cost  and  expenses  of  constructing  the  irrigating 
ditch;  that  thereafter  the  said  plaintiff  and  defendant 
jointly  constructed  the  ditch  upon  and  across  the  strips  of 
land  described  in  the  complaint,  and  have  since  jointly 
maintained  the  same;  that  plaintiff  is  the  owner  of 
three-fourths  interest  in  such  right  of  way,  ditch,  and  water 
right,  and  the  defendant  of  one  fourth;  that  since 
the  28th  of  June,  1880,  the  plaintiff  in  said  action  had 
claimed  to  be  the  sole  proprietor,  etc.;  that  the  defend- 
ant therein  did  not,  on  the  28th  of  June,  1880,  convey 
the  described  land  by  deed  to  the  plaintiff  therein,  but 
only  granted  a  right  of  way ;  that  the  plaintiff  therein  had 
paid  out  $275  more  than  three  fourths  of  the  cost  of 
construction  of  the  ditch,  and  that  the  defendant  therein 
had  paid  $275  less  than  one  fourth  of  the  cost  of  such 
construction. 

For  this  sum,  as  we  have  seen,  a  money  judgment  was 
entered  in  favor  of  the  plaintiff  in  such  action. 

The  present  plaintiff's  declaration  of  homestead  was 
regular  in  form,  and  was  filed  after  the  findings  of  the 
court  in  the  action  above  described,  but  (considerable  delay 
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intervening  between  the  findings  and  judgment)  before  the 
judgment  was  entered. 

It  is  by  virtue  of  an  execution  issued  upon  the  money 
judgment  in  favor  of  Kelly  that  the  present  defendant,  as 
sheriff,  has  advertised  and  threatens  to  sell  the  plaintiff's 
interest  in  the  ditch  and  water  therein  flowing. 

Can  the  plaintiff's  interest  in  the  ditch  and  water  be  said 
to  be  a  portion  of  the  homestead  created  upon  a  tract  of 
land  through  which  the  ditch  flows? 

The  plaintiff  here  agreed  to  g^ve  the  right  of  way 
through  his  land,  and  to  pay  one  fourth  of  the  expenses 
of  constructing  the  ditch,  in  return  for  one  fourth  of  the 
whole  ditch  and  of  the  water  flowing  through  it.  Look- 
ing below  the  form,  this  was  the  real  nature  of  the  con- 
tract. 

And  in  the  findings  in  the  present  action  the  court 
below  found  that  the  interest  of  this  plaintiff  in  said 
water  ditch  was  acquired  for  the  purpose  of  irrigating 
the  land  of  plaintiff  embraced  in  his  homestead  declara- 
tion; that  the  ditch  crosses  said  lands  before  coming  to 
the  lands  of  said  Kelly,  and  that  plaintiff  takes  one  fourth 
of  the  water  out  of  said  ditch  upon  the  homestead  lands 
for  the  purpose  of  irrigating  the  same,  which  is  neces- 
sary for  the  production  of  the  staple  crops  of  the  country, 
and  that  said  land  would  be  actually  valueless  without 
the  use  of  the  water.  The  case,  as  a  whole,  clearly  shows 
that  the  object  of  the  plaintiff  and  defendant  in  jointly 
constructing  the  ditch  was  to  secure  water  for  the  pur- 
pose of  irrigating  their  respective  tracts  of  land.  Under 
these  circumstances,  we  think  the  flow  of  the  water 
through  plaintiff's  land,  to  the  extent  of  his  interest 
therein,  was  part  of  his  land  inseparably  connected  with 
it  until  he  should  part  with  it  voluntarily,  or  until  it  should 
be  sold  under  a  judgment  which  could  be  enforced  against 
the  homestead. 

This  is  not  the  case  of  partnership  formed  for  the  pur- 
pose   of    appropriating    water    and    vending    it    to    third 
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persons.  There  is  nothing  in  the  nature  of  the  transac- 
tion which  made  the  ditch,  as  a  mere  conduit,  or  the 
water  flowing  in  in  it  as  such,  assets  of  a  copartnership, 
or  which  created  a  lien  upon  them  in  favor  of  one  of  the 
partners  advancing  more  than  his  proportion  of  the 
capital.  The  plaintiff  and  Kelly  diverted  a  stream  from 
its  natural  course  to  give  value  to  their  lands  by  irri- 
gating them.  As  to  third  persons,  creditors  of  either, 
they  should  be  treated  with  reference  to  the  flowing 
water  like  riparian  proprietors  upon  the  same  natural 
stream;  both  being  bound,  inter  sese,  by  their  contract 
for  the  distribution.  If  the  water  had  been  brought  to 
his  land  by  the  plaintiff  alone,  it  would  have  become  an- 
nexed to  the  land,  and  it  would  be  difficult  to  apply 
a  different  rule,  because  by  convention  between  him  and 
a  lower  proprietor  he  is  entitled  to  one  fourth,  or  any 
definite  proportion  of  it.  The  owners  of  adjacent  tracts 
of  land  led  the  water  to  their  tracts,  and  their  rights  are 
substantially  the  same  as  if  the  channel  were  a  natural 
channel. 

The  statute  and  decisions  under  it,  which  seem  to 
require  that,  in  case  of  the  declaration  of  a  homestead  upon 
property  held  in  common  with  another,  the  declarant  must 
laave  the  exclusive  possession  of  the  land,  do  not  affect  the 
/rights  of  the  parties  hereto.  The  statute  none  the  less 
operates  to  exempt  from  forced  sale  the  land  embraced  in 
\:he  homestead,  and  all  its  incidents,  in  a  case  where  a 
lower  proprietor  may  own  an  easement  to  have  the  water 
flow  down  to  his  land. 

The  adjacent  proprietors  were  not  tenants  in  common 
in  the  water  in  any  other  sense  than  as  all  the  riparian 
proprietors  are  entitled  to  the  common  use  of  a  stream. 
Each  had  exclusive  possession  of  his  own  land,  and  of 
the  water  flowing  over  it  as  part  of  his  land.  As  to 
Riddle,  occupant  above,  they  might  perhaps  assert  he 
had  no  right  to  use  the  water,  because  he  had  granted 
the  right  of  way  for  a  ditch  carrying  it  all;  but  as  to 
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the  creditors  of  plaintiff  or  Kelly,  the  flow  of  the  water 
over  the  tract  of  each  was,  in  legal  contemplation,  part 
of  his  land.  Kelly  was  entitled  to  have  the  water  flow 
from  plaintiff's  land  to  his  own,  subject  to  reasonable 
use  by  the  plaintiff,  but  this  did  not  make  him  tenant  in 
common  in  any  part  of  the  land  embraced  in  the  home- 
stead. The  owner  of  an  easement  upon  land  has  no 
right  of  entry,  nor  has  he  any  right  to  possess  the 
land  as  such.  {San  Francisco  v.  Calderwood,  31  Cal.  585; 
S.  C,  91  Am.  Dec.  542.)  One  who  owns  an  easement 
upon  the  land  of  another  has  a  right  to  enter  on  the  land 
to  keep  the  easement  in  repair,  but  aside  from  this  and 
analogous  purposes  he  has  no  right  of  entry.  {Pico  v. 
Colimas,  32  Cal.  578.) 

By  virtue  of  the  contract  between  plaintiff  and  Kelly, 
the  former  was  authorized  to  use  one  fourth  of  the  water, 
and  could  not  deprive  the  latter  of  any  part  of  three 
fourths  of  it.  But  w^hatever  his  contract  with  the  lower 
proprietor  as  to  the  use  of  a  specific  share,  the  water 
flowing  over  the  plaintiff's  homestead  was  a  portion  of 
his  homestead.  It  is  possible  that,  independent  of  their 
relation  as  owners  of  the  dominant  and  servient  estates, 
Kelly  had  such  an  interest  in  the  ditch,  as  a  mere  artificial 
conduit,  as  would  authorize  him  to  enter  upon  the  home- 
stead to  repair  the  ditch;  or  that  in  case  plaintiff  should 
advance  moneys  to  keep  the  ditch  in  condition  to  conduct 
the  water  to  Kelly,  he  would  have  a  right  of  contribution, 
to  be  enforced  by  the  equitable  action  for  money  paid,  laid 
out,  and  expended  for  Kelly's  benefit.  But  if  such  rights 
exist,  they  grow  out  of  the  contract  under  which  the 
water  was  originally  brought  to  the  lands,  or  are  refer- 
able to  the  easement.  Their  existence  does  not  depend 
upon,  nor  is  it  connected  with,  any  right  of  possession  in 
Kelly  to  plaintiff's  land,  or  in  the  water  as  part  of  the 
land.  The  existence  of  such  rights  would  not  separate  the 
water  from  the  land,  nor  carve  out  of  it  a  distinct  prop- 
erty or  estate,  to  be  treated  as  entirely  disconnected  from 
the  land 
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As  a  judgment  creditor  of  the  plaintiff,  having  no  spe- 
cific lien  which  antedates  the  declaration  of  homestead,  Kelly 
occupies  precisely  the  same  position  as  if  he  were  not  the 
owner  of  the  land  below,  and  had  no  interest  in  the  flow 
of  the  stream. 

It  follows  that  whatever  the  share  of  the  water  which 
plantiff  may  be  entitled  to  use,  as  against  Kelly,  the  water 
flowing  over  his  land  is  part  of  the  land,  being  an  appur- 
tenant to  and  legally  incorporated  with  his  homestead,  it 
is  exempt  from  forced  sale  to  the  full  extent  that  home- 
steads are  exempt 

On  this  appeal  the  defendant  and  appellant  urges  that 
the  homestead  was  declared  by  plaintiff  in  fraud  of  his 
creditors,  and  especially  in  fraud  of  Kelly,  the  judgment 
creditor.  It  was  declared,  as  we  have  seen,  before  the 
Kelly  judgment  was  entered. 

The  homestead  is  exempt  from  forced  sale,  except  as 
provided  in  the  Civil  Code.  (Civ.  Code,  sec.  1240.)  The 
very  purpose  of  the  homestead  law  is  to  give  to  one  — 
except  as  against  an  indebtedness  already  merged  in  a 
judgment,  and  as  against  a  judgment  of  peculiar  charac- 
ter subsequently  entered  —  the  right  to  preserve  and 
protect  a  homestead  from  forced  sale.  It  has  never  been 
held  that  a  homestead  was  invalid  because  the  declarant 
Avas  in  debt,  or  declared  the  homestead  to  protect  it  from 
existing  debts.  It  is  not  invalid  because  made  during  the 
progress  of  litigation,  which  subsequently  results  in  an 
ordinary  money  judgment  against  the  homesteader,  or 
because  made  at  any  time  before  the  entry  and  docket- 
ing of  such  a  judgment.  The  law  authorizes  a  debtor 
to  erect  a  barrier  around  the  home,  over  which  the  sheriff, 
although  armed  with  final  process  under  such  a  judg- 
ment, cannot  pass.  With  the  policy  of  the  law,  or  the 
abstract  morality  of  a  particular  transaction,  we  have 
nothing  to  do.  The  doctrine  bearing  upon  conveyances 
made  to  hinder,  delay,  or  defraud  creditors  has  no  appli- 
cation to  the  creation  of  a  homestead.     If  any  doubt  re- 
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mained  as  to  the  intention  of  the  legislature,  it  ought  to 
be  set  at  rest  by  the  language  of  sections  1240  and  1241 
of  the  Civil  Code,  which,  after  declaring  generally  that 
the  homestead  is  exempt,  enumerates  as  an  exception 
that  it  is  subject  to  sale  in  satisfaction  of  judgments 
obtained  before  the  declaration  of  homestead  was  filed, 
"  and  which  constituted  liens  upon  the  premises."  A 
judgment  obtained  after  a  declaration  of  homestead,  un- 
less secured  by  a  mortgage,  or  mechanics',  laborers',  or 
vendors'  lien,  cannot  be  enforced  against  the  homestead, 
even  although  an  attachment  was  levied  upon  the  prem- 
ises before  the  filing  of  the  declaration.  (McCracken  v. 
Harris,  54  Cal.  81;  Sullivan  v.  Hendrickson,  54  Cal.  258.) 

The  homestead  is  subject  to  sale  in  satisfaction  of  judg- 
ments obtained  on  debts  secured  by  mechanics',  laborers', 
or  vendors'  liens.  (Civ.  Code,  sec.  1241.)  There  is  no 
pretense  here  of  any  mechanics'  or  laborers'  lien. 

It  is  contended,  however,  that  Kelly's  judgment  was 
"  on  "  a  debt  secured  by  a  vendor's  lien.  We  pass  the 
question  as  to  whether  a  vendor's  lien  ever  existed  in 
favor  of  Kelly.  The  lien  which  the  vendor  of  real  prop- 
erty retains,  after  an  actual  conveyance,  for  the  unpaid 
purchase-money,  is  not  a  specific  and  absolute  charge 
upon  the  land,  but  a  mere  equitable  right  to  resort  to  it 
upon  failure  of  payment  by  the  vendee.  (Sparks  v.  Hess, 
15  Cal.  186.)  It  is  in  its  nature  a  personal  privilege, 
unassignable,  which  the  vendor  can  assert,  only  in  a 
suit  brought  for  the  purpose  of  having  it  decreed  and  en- 
forced. If  Kelly  ever  had  the  right  to  have  a  vendor's 
lien  adjudicated  and  declared  by  a  court  of  equity,  he  has 
never  commenced  proceedings  to  that  end,  but  has 
waived  his  lien  by  taking  a  general  judgment,  which,  if 
docketed,  was  a  lien  on  all  the  real  property  of  the  plain- 
tiff. His  right  as  against  the  real  property  granted 
(supposing  any  such  grant)  was  a  mere  equity,  which, 
to  become  of  any  force  or  effect,  was  to  be  established  by 
the  decree  of  a  court  of  equity.     (Baum  v.  Grigsby,  21  CaL 
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178;  S.  C,  81  Am.  Dec.  153.)  The  judgment  on  a  debt 
secured  by  vendor's  lien,  mentioned  in  section  1241  of 
the  Civil  Code,  is  a  judgment  in  a  suit  brought  to  have 
a  vendor's  lien  and  its  amount  declared  and  enforced  upon 
the  real  property  sold  and  conveyed  by  the  vendor 
claiming  the  lien.  Such  a  judgment  relates  back  to  the 
date  when  the  conveyance  was  made,  or  when  the  court 
of  equity  decrees  the  equity  of  the  vendor  attached,  and 
if  the  homestead  declaration  was  filed  after  that  date, 
declarant  cannot  avail  himself  of  his  homestead  protec- 
tion against  the  lien  of  his  vendor.  But  the  existence 
of  the  vendor's  lien,  in  favor  of  Kelly,  was  never  as- 
serted in  the  action  wherein  the  judgment  for  $275  was 
rendered  in  his  favor,  and  we  think  that  the  defendant 
in  the  present  action,  who  relies  upon  an  execution  is- 
sued on  the  general  judgment  for  damages,  ought  not  to 
be  permitted  to  disregard  that  judgment,  and  to  try 
herein  the  question  whether,  if  Kelly  had  so  elected,  he 
might  have  obtained  a  decree  establishing  a  vendor's 
lien. 

The  appellant  having  claimed  in  argument  that  the 
title  to  one  fourth  of  the  ditch  and  water  passed  from 
Kelly  to  the  plaintiff  herein,  and  therefore  a  vendor's 
lien  for  a  portion  of  the  purchase  price  unpaid,  proceeds 
to  assert  that  the  title  never  passed ;  that  the  sale  from  Kelly 
to  the  plaintiff  was  not  absolute,  but  conditional  upon  full 
payment.  Again,  putting  aside  the  question  whether  the 
plaintiff  bought  any  property  of  Kelly,  it  is  enough  to  say 
that  if  he  did  the  sale  was  absolute,  since  it  clearly  appears 
Kelly  relied  upon  plaintiff's  personal  promise  to  pay  one 
fourth  of  the  cost  of  constructing  the  ditch,  and  took  a 
judgment  against  plaintiff  for  the  part  of  the  one  fourth 
of  the  cost  which  he  failed  to  pay. 

Judgment  and  order  affirmed. 

McFarland,  J.,  Searls,  C.  J.,  Sharpstein,  J.,  and 
Temple,  J.,  concurred. 
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[No.   11568.    Department  One.  —  June  9,   1887.] 

J.   R.  SIMMONS,  Appellant,  v.  HERMAN  BRINK- 
MEYER,    Respondent. 

Malicious  Pbosecution  —  Want  of  Probable  Cause  —  Nonsuit  — 
Indecent  Exposure.  —  The  action  was  brought  to  recover  dam- 
ages for  the  malicious  prosecution  of  a  charge  of  indecent  ex- 
posure. On  the  trial,  a  nonsuit  was  granted,  on  the  ground  that 
the  evidence  failed  to  show  a  want  of  probable  cause  for  the  prose- 
cution. The  plaintiff  testified  that  at  the  time  of  the  alleged  ex- 
posure he  did  not  know  that  he  was  in  sight  of  any  one,  or  at  a 
place  where  he  was  likely  to  be  seen,  and  that  he  made  no  im- 
proper exposure  of  his  person.  He  further  testified  that  he  sup- 
posed the  place  was  one  frequently  used  for  the  purpose  for  which 
he  was  using  it.  HeW,  that  the  question  as  to  the  want  of  proba- 
ble cause  should  have  been  submitted  to  the  jury. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County,  and  from  an  order  refusing  a 
new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Curtis  &  Otis  J  for  Appellant. 

Rowell  &  Rowell,  for  Respondent. 

Temple,  J.  —  This  is  an  appeal  from  a  judgment  of 
nonsuit,  in  an  action  to  recover  damages  for  malicious  pros- 
ecution. The  nonsuit  was  granted  on  the  ground  that  the 
evidence  failed  to  show  want  of  probable  cause  in  the  prose- 
cution complained  of. 

There  was  no  question  as  to  the  sufficiency  of  the  evi- 
dence as  to  malice,  or  that  the  charge  had  been  dis- 
missed, and  we  think  there  was  evidence  to  sustain 
the  charge  that  the  prosecution  was  without  probable 
cause. 

The  plaintiff  was  prosecuted  for  indecent  exposure  of 
his  person,  and  if  the  testimony  in  this  case  be  true, 
there  was  no  ground  whatever  for  making  such  a  charge 
against  him.  He  testifies  that  he  did  not  know  that  he 
was  in  sight  of  any  person  whatever,  or  at  a  point  where 
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any  one  was  likely  to  see  him,  and  in  effect  also  that 
there  was  in  fact  no  improper  exposure  of  his  person. 
He  further  testified  that  at  the  time  he  supposed  the 
place  was  one  frequently  used  for  the  purpose  for  which 
he  was  using  it,  and  did  not  know  that  the  prosecuting 
witness  or  his  family  were  likely  to  see  him,  or  be 
offended  by  the  act.  If  this  be  so,  the  mere  fact  that  he 
was  seen  would  not  constitute  a  violation  of  the  law.  At 
all  events,  there  can  be  no  doubt  that  the  evidence  made 
a  case  for  the  jury. 

Judgment    reversed,   and   cause    remanded    for   a    new 
trial. 

McKiNSTRY,  J.,  and  Paterson,  J.,  concurred. 


[No.  12168.    Department  Two.  —  June  9,  1887.] 

W.  O.  STUTTMEISTER,  Petitioner,  v.  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  Respondent. 

Estate  of  Decedent  —  Claim  —  Demand  for  Services  as  Attorney 
FOR  Administrator  —  Order  for  Payment  —  Appeal.  —  The  de- 
mand of  an  attorney  for  services  rendered  an  administrator  during 
the  progress  of  the  settlement  of  the  estate  of  a  decedent,  which  is 
presented  to  the  administrator  and  allowed  and  approved  by  the 
Probate  Court,  and  ordered  to  be  paid  out  of  the  estate  in  the  due 
course  of  administration,  although  not  technically  a  **  claim " 
against  the  estate  within  the  meaning  of  section  963  of  the  Code 
of  Civil  Procedure,  will  be  treated  as  such,  and  the  order  directing 
the  administrator  to  pay  it  is  appealable. 

Application  for  a  writ  of  review.  The  facts  are  stated 
in  the  opinion  of  the  court. 

Ben  Morgan,  for  Petitioner. 

E.  /.  &  /.  H,  Moore,  for  Respondent. 

Searls,  C.  J.  —  This  cause  comes  up  on  a  writ  of  re- 
view issued  to  the  Superior  Court  In  and  for  the  city  and 
county  of  San  Francisco  (department  9). 
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From  the  record  presented,  it  appears  that  in  1884 
John  A.  Collins  presented  a  claim  for  services  as  attorney 
against  the  estate  of  F.  W.  R.  Stuttmeister,  deceased,  to 
W.  O.  Stuttmeister,  the  administrator  of  such  estate,  and 
such  proceedings  were  afterward  had  therein  that  on  or 
about  October  10,  1884,  such  claim  was  allowed  and  ap- 
proved by  the  Probate  Court  for  three  hundred  dollars,  and 
ordered  to  be  paid  out  of  the  estate  in  due  course  of  ad- 
ministration. 

On  the  seventeenth  day  of  May,  1887,  the  said  Supe- 
rior Court  in  probate  made  an  order  upon  the  adminis- 
trator, requiring  him  to  forthwith  pay  to  said  John  A. 
Collins  said  sum  of  three  hundred  dollars,  so  allowed  as 
aforesaid. 

That  thereafter  and  on  the  eighteenth  day  of  May, 
1887,  W.  O.  Stuttmeister,  administrator  as  aforesaid,  took 
and  perfected  an  appeal  to  this  court  from  said  order  of 
May  17,  1887,  requiring  him  as  such  administrator  to 
pay  said  sum  of  three  hundred  dollars,  as  aforesaid. 

A  supersedeas  bond  was  filed,  and  the  appeal  is  in  all 
respects  regular  in  form. 

Subsequent  thereto  the  court  below  proceeded  to  adjudge 
said  administrator  guilty  of  contempt  for  failing  to  pay 
over  sum  of  money,  in  accordance  with  such  order  of 
May  17,  1887,  and  adjudged  him  guilty  of  such  contempt, 
and  fined  him  in  the  sum  of  two  hundred  dollars,  and  in 
default  of  payment  thereof  committed  him  to  the  custody 
of  the  sheriff,  etc.,  whereupon  said  administrator  sues  out 
this  writ  of  review. 

If  the  order  for  the  payment  of  the  three  hundred  dollars 
was  appealable,  then  the  proceedings  thereon  having  been 
stayed  by  an  appeal  and  supersedeas  bond,  as  provided  by 
the  Code  of  Civil  Procedure,  the  Superior  Court  was  di- 
vested of  jurisdiction  to  act  further  in  the  matter  pending 
such  appeal. 

By  section  963,  Code  of  Civil  Procedure,  an  appeal  to 
the  Supreme  Court  is  given   from  certain  orders  of  the 
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Superior  Court  in  probate  proceedings,  among  which  are 
judgments  or  orders  for  "  the  payment  of  a  debt,  claim, 
legacy,  or  distributive  share,"  etc. 

The  contention  of  counsel  for  respondent  is  that  the 
demand  in  question  is  for  services  rendered  in  the  progress 
of  administration,  and  is  not  a  debt  or  claim  within  the 
purview  of  section  9G3,  supra,  and  consequently  that  no 
appeal  lies  therefrom. 

We  are  inclined  to  agree  with  counsel  for  respondent, 
that  the  term  "  claim  "  as  used  in  the  Code,  in  reference 
to  estates  of  deceased  persons,  has  reference  to  such  de- 
mands or  debts  against  the  decedent  as  existed  and  (if 
due)  might  have  been  enforced  against  him  in  his  life- 
time by  proper  action  {Fallon  v.  Butler,  21  Cal.  350; 
S.  C,  81  Am.  Dec.  140;  Estate  of  McCausland,  52  Cal. 
568)  ;  and  that  liabilities  of  the  administrator  or  executor 
incurred  in  the  management  of  the  estate  or  in  administer- 
ing the  trust,  stand  upon  a  different  footing.  Conceding 
all  this,  however,  and  the  case  is  not  altered. 

In  this  instance,  it  is  apparent  the  demand  was  presented, 
allowed,  and  ordered  paid  as  a  claim  against  the  estate,  to 
be  paid,  not  as  costs,  but  in  the  due  course  of  administration. 
When  so  allowed,  it  became  one  of  the  "  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  course  of  administra- 
tion."    (Code  Civ.    Proc,  sec.   1497.) 

When  thus  treated,  an  order  for  its  payment  was  appeal- 
able under  section  963,  supra. 

Respondent  cannot  treat  the  claim  against  the  estate 
as  an  established  debt,  for  the  purpose  of  enforcing  its 
payment  out  of  the  estate,  and  at  the  same  time  use 
it  and  the  order  founded  thereon  as  the  basis  of  an  ap- 
peal. 

It  follows  that  the  action  of  the  court  below  in  adjudg- 
ing the  administrator  guilty  of  contempt  after  the  appeal 
was  perfected,  and  a  bond  for  the  stay  of  proceedings 
filed,  was  in  excess  of  jurisdiction,  and  such  proceedings 
to  adjudge  the  administrator  guilty  of  contempt,  and  to 
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punish  him  therefor,  are  quashed,  and  the  court  below 
ordered  to  stay  further  proceedings  in  such  behalf,  until 
the  hearing  and  determination  of  the  appeal  from  the  order 
aforesaid. 

McFarland,  J.,  and  Sharpstein,  J.,  concurred. 


[No.  20288.     In  Bank.  — June  9,  1887.] 

THE  PEOPLE,  Respondents,  v.  MICHAEL  BRADY, 
Appellant. 

Criminal  Law  —  Murder  —  Verdict  —  Conflict  op  Evidence.  —  In 
a  prosecution  for  murder,  a  verdict  of  conviction  will  not  be  re- 
versed on  the  ground  that  it  is  not  warranted  by  the  evidence, 
when  there  is  testimony  in  the  case  which,  if  credited  by  the  jury, 
demanded  from  them  the  verdict  rendered. 

Id.  —  Sickness  op  Juror  —  Discharge  op  —  Impaneling  New  Jury. 
—  After  the  jury  was  sworn  to  try  the  cause,  and  before  any  evi- 
dence was  taken,  one  of  the  jurors  was  taken  sick,  and  being  un- 
able to  continue  on  the  jury,  was  discharged  by  the  court.  The 
defendant  excepted  to  this  action,  and  requested  that  the  remaining 
jurors  be  discharged,  and  their  names,  in  common  with  all  others 
summoned,  be  placed  in  the  jury-box,  and  that  the  jury  be  im- 
paneled anew.  The  court  declined  to  pursue  this  course,  and  re- 
tained the  eleven  jurors,  subject  to  the  right  of  the  parties  to 
challenge  them.  The  defendant  interposed  no  challenge.  The  prose- 
cution challenged  one  of  the  eleven  peremptorily,  and  thereupon  the 
jury  was  filled  and  sworn  in  the  usual  manner.  /7eM,  that  under 
section  1123  of  the  Penal  Code,  the  course  pursued  by  the  court 
was  proper. 

Id.  —  Dying  Declaration  —  Admissibilitt  op.  —  On  the  day  following 
that  on  which  the  deceased  was  injured,  and  after  he  had  been  told 
by  a  physician  that  his  wounds  were  mortal,  he  announced  repeat- 
edly that  he  had  no  hope  of  recovery,  and  that  he  was  going  to  die, 
and  expressed  a  desire  to  make  a  statement  of  the  circumstances 
attending  the  conflict  with  the  defendant.  His  statement  was  then 
made  to  a  justice  of  the  peace,  in  the  presence  of  several  persons, 
taken  down  by  a  reporter  in  shorthand  by  question  and  answer, 
written  out  at  length,  read  and  assented  to  by  the  deceased,  who 
signed  and  swore  to  it.  Ueldy  that  the  statement  was  admissible 
as  a  dying  declaration,  although  it  did  not  contain  certain  con- 
versations had  by  him  in  reference  to  the  homicide,  prior  to  tho 
making  of  the  formal  statement. 

Appeal   from  a  judgment  of  the   Superior  Court  of 
Colusa  County,  and  from  an  order  refusing  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
William  Frasier,  for  Appellant. 
Attorney-General  Johnson,  for  Respondent. 

Searls,  C.  J.  —  The  defendant  was  charged  by  in- 
formation with  the  crime  of  murder,  alleged  to  have 
been  committed  in  the  county  of  Colusa,  on  the  twenty- 
first  day  of  June,  1885,  by  the  killing  of  one  W.  A.  Bris- 
tow. 

He  entered  a  plea  of  not  guilty,  and  upon  a  trial  had 
was  found  guilty  of  murder  in  the  first  degree,  and  the 
punishment  fixed  at  imprisonment  for  life  in  the  state 
prison. 

The  first  point  made  by  the  appellant  is,  that  the  ver- 
dict is  contrary  to  and  not  warranted  by  the  evidence; 
that  at  most  it  only  made  a  case  of  manslaughter,  and 
was  lacking  in  the  elements  from  which  malice  is  pre- 
sumed. 

The  testimony  was,  as  is  usual  in  such  cases,  more  or 
less  contradictory,  and  it  only  need  be  said  that  there  was 
testimony  which,  if  credited  by  the  jury,  demanded  from 
them  the  verdict  rendered.  As  they  were  the  sole  judges 
of  the  degree  of  credit  to  be  given  to  the  testimony,  the 
verdict  cannot  be  disturbed  for  the  cause  indicated  in  the 
error  assigned. 

It  is  further  urged  that  the  court  erred  in  refusing  a 
new  trial  upon  the  ground  of  error  committed  in  discharg- 
ing a  juror,  and  in  refusing  to  discharge  the  remainder 
of  the  panel  and  to  commence  de  novo  and  impanel  a 
jury. 

It  appears  from  the  record  that  after  the  jury  was 
sworn  to  try  the  cause,  and  before  any  evidence  was 
taken,  Henry  Gurnsey,  one  of  the  jurors,  was  taken  sick, 
and  being  unable  to  continue  on  the  jury,  was  discharged 
by  the  court;  counsel  for  defendant  excepted  to  this 
action   of  the   court,   and   requested   that   the   remaining 
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eleven  jurors  be  discharged,  and  that  their  names,  in 
common  with  all  others  summoned,  be  placed  in  the 
jury-box,  and  that  the  jury  be  impaneled  anew  to  try  the 
cause. 

The  court  declined  to  pursue  this  course  and  retained 
the  eleven  jurors,  subject  to  the  right  of  counsel  to  chal- 
lenge said  jurors.  Defendant  interposed  no  challenge. 
The  prosecution  challenged  one  of  the  eleven  peremptorily, 
and  thereupon  the  jury  was  filled  and  sworn  in  the  usual 
manner. 

Section  1123  of  the  Penal  Code  provides:  "If,  before 
the  conclusion  of  the  trial,  a  juror  becomes  sick,  so  as  to 
be  unable  to  perform  his  duty,  the  court  may  order  him 
to  be  discharged.  In  that  case  a  new  juror  may  be 
sworn  and  the  trial  begin  anew,  or  the  jury  may  be  dis- 
charged and  a  new  jury  then  or  afterward  impaneled.*' 

The  course  pursued  by  the  court  was  eminently  proper 
under  the  code.  There  appeared  no  good  reason  for  dis- 
charging all  of  the  jurors,  as  the  court  might  have  done, 
and  as  the  right  of  the  defendant  to  challenge  the  jurors 
retained  was  expressly  accorded  to  him,  there  was  no  error 
committed.     {People  v.  Stewart,  64  Cal.  60.) 

The  only  other  error  urged  upon  our  attention  relates 
to  the  admission  of  the  dying  declarations  of  the  deceased, 
and  to  the  refusal  of  the  court  to  strike  out  such  declara- 
tions. 

The  testimony  shows  that  the  deceased  was  cut  by 
defendant  on  the  evening  of  the  twenty-first  day  of  June, 
1885,  so  severely  that  his  bowels  protruded,  and  he  held 
them  with  his  hands  while  walking  from  the  scene  of  the 
difficulty  to  his  cabin.  A  physician  was  called,  who 
upon  an  examination  of  the  wounds,  of  which  there  were 
several,  pronounced  the  injuries  mortal,  and  stated  in 
the  hearing  of  the  patient  that  there  was  no  hope  for 
him. 

On  the  following  day  (June  22,  1885)  deceased  an- 
nounced   repeatedly    that   he   had    no   hope    of    recovery, 


Digitized  byVjOOQlC 


June,  1887.]  People  v,  Brady.  493 

and  that  he  was  going  to  die,  and  expressed  a  desire 
to  make  a  statement  of  the  circumstances  attending  the 
conflict  with  defendant.  His  statement  was  then  made  to 
a  justice  of  the  peace,  in  the  presence  of  several  persons, 
taken  down  by  a  reporter  in  short-hand,  written  out  at 
length,  read  and  assented  to  by  deceased,  who  signed 
and  swore  to  it.  He  died  the  same  night  or  the  following 
morning. 

Counsel  for  defendant  based  a  motion  to  strike  out  the 
dying  statement  on  the  ground  that  the  written  statement 
as  introduced  did  **  not  contain  all  of  the  statements 
made  by  the  deceased  at  the  time,  and  does  not  contain 
all  the  questions  and  all  the  answers  put  to  and  answered 
by  the  declarant  with  reference  to  this  homicide  at  that 
time."  The  motion  was  denied  because  it  failed  to  ap- 
pear that  any  questions  were  put  or  answers  given  which 
did  not  appear  in  the  statement  as  presented. 

The  record  shows:  1.  That  before  the  statement  was 
commenced  there  were  several  persons  present  who  put 
questions  to  deceased  touching  the  affray,  which  were 
answered  by  him;  2.  That  having  expressed  a  desire  to 
make  a  formal  statement,  it  was  taken  down  by  question 
and  answer,  literally,  and  every  word  of  it  written  out  and 
assented  to,  as  hereinbefore  stated. 

If  there  was  any  statement  made  by  deceased  which  con- 
flicted with  his  formal  dying  declaration,  it  might  have 
been  competent  to  prove  it,  but  nothing  of  this  kind  was 
attempted,  or,  so  far  as  we  can  see,  claimed. 

It  was  neither  necessary  nor  proper  to  include  in  the 
dying  statement  all  the  deceased  said  from  the  time  he  re- 
ceived the  mortal  wound. 

The  parties  met  him,  and  after  an  informal  interview, 
directed,  so  far  as  appears,  mainly  as  to  his  condition  and 
expectation  of  speedy  death,  proceeded  in  a  formal  manner 
to  take  and  read  his  dying  statement. 

The  court  below  was  satisfied  that  this  -^^tatement  was 
made  in  such  immediate  and  certain  expectancy  of  speedy 
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death  as  entitled  it  to  admission  as  a  dying  statement,  and 
in  this  view  we  think  there  was  no  error. 

The  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  McKiNSTRY,  J.,  Temple,  J.,  Sharp- 
stein,  J.,  and  Paterson,  J.,  concurred. 


[No.  11589.    Department  One.  — June  10,  1887.] 

T.    F.    DAVIS,    Appellant,    v.    B.    B.    BAKER,    Re- 
spondent. 

Attachment  —  Levy  on  Heal  Estate  —  Posting  when  Sufpicbent. 
—  Under  section  542  of  the  Code  of  Civil  Procedure,  the  levy  of  a 
writ  of  attachment  upon  real  property  may  be  made  by  posting  the 
attachment  papers  in  a  conspicuous  place  on  the  land,  if  the  sheriff, 
at  the  time  of  visiting  the  land  for  the  purpose  of  making  the  levy, 
cannot  find  any  one  visibly  occupying  the  property. 

Id.  —  Return  to  Writ  —  Sufficiency  of  —  Conspicuous  Piace.  — 
The  return  of  the  sheriff  to  the  writ  of  attachment  in  question 
recited  that  the  sheriff,  on  a  specified  day,  duly  levied  the  same 
upon  the  land  thereinafter  described,  "  by  posting  a  copy  of  the 
writ,  attached  to  a  notice,  notifying  the  aefendant  that  said  prop- 
erty was  attached,  on  the  premises."  On  the  trial  the  sheriff  testi- 
fied that  the  papers  were  posted  on  a  building  which  was  on  the 
land.  Heldj  that  the  return  was  prima  facie  sufiicient  to  support 
the  levy,  although  it  did  not  state  that  the  papers  were  posted  in 
a  conspicuous  place  on  the  land. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Butte  County,  and  from  an  order  refusing  a  new  trial. 

The  land  in  question,  on  the  second  day  of  March, 
1877,  was  owned  by  one  Thomas  R.  King,  through 
whom  each  party  claims  to  have  derived  title.  The  de- 
fendant claims  under  a  deed  from  King,  executed  on  the 
12th  of  March,  1877,  and  recorded  on  the  same  day. 
The  plaintiff  claims  to  have  succeeded  to  King's  title  by 
virtue  of  a  sheriff's  deed  issued  in  pursuance  of  an  exe- 
cution sale  under  a  judgment  entered  on  the  twenty- 
sixth  day  of  March,  1877,  in  an  action  wherein  A.  J. 
Loomis  was  plaintiff,   and  King  was  defendant.     A  writ 
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of  attachment  was  properly  issued  in  that  action,  and  on 
the  2d  of  March,  1877,  was  levied  upon  the  land  in  ques- 
tion. The  return  of  the  sheriff  recited  that  on  the  second 
day  of  March,  1877,  he  duly  levied  upon  the  real  estate 
by  posting  a  copy  of  said  writ  of  attachment,  attached 
to  a  notice,  notifying  the  defendant  that  said  property 
was  attached,  on  the  premises.  The  court  found  that 
the  levy  of  the  writ  of  attachment  was  insufficient  to  create 
a  lien.  The  further  facts  are  stated  in  the  opinion  of  the 
court. 

Hundley  &  Gale,  for  Appellant. 

Park  Henshaw,  for  Respondent. 

Temple,  J.  —  This  is  an  action  to  quiet  title,  and  the 
only  question  in  the  case  is,  whether  a  writ  of  attachment 
was  so  levied  as  to  constitute  a  lien  on  the  premises  prior 
to  the  conveyance  under  which  the  plaintiff  claims  title. 
The  premises  constitute  one  half  of  a  lot  in  the  town  of 
Chico,  having  a  frontage  of  33  feet,  and  extending  back 
132  feet.  One  Ashbrook  at  the  time  of  the  levy  had  an 
office  upon  the  lot  in  a  small  building,  the  dimensions  of 
which  were  said  to  be  12  by  15  feet.  No  copy  of  the 
writ  or  notice  was  left  with  Ashbrook,  but  the  levy  was 
made  by  posting  on  the  house  as  though  the  premises  were 
unoccupied.  The  sheriff  was  examined  as  a  witness,  and 
testified :  — 

''  Question,  —  Do  you  know  whether  or  not  at  that  time 
there  was  any  one  living  on  the  premises  ? 

"  Answer.  —  I  do  not.  When  I  went  there  to  serve 
the  papers  I  did  not  find  any  one  in  the  house.  I  waited 
there  quite  a  while  without  finding  any  one,  and  .... 
I  posted  the  papers  on  the  house. 

"  Think  there  was  a  table,  and  perhaps  a  chair  or  so, 
but  it  did  not  look  to  me  as  though  it  was  occupied  by 
any  one.  There  was  a  light  burning  in  the  room,  and  I 
waited  a  long  time,  but  no  one  appeared 
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"  I  found  nobody  in  possession  when  I  went  there,  and 
no  person  came  while  I  was  there,  and  there  was  no  oc- 
cupant at  all  there  that  I  saw." 

It  is  insisted  that  the  levy  is  void,  because  a  copy  of 
the  writ  and  a  notice  was  not  served  upon  Ashbrook, 
who,  it  is  claimed,  was  at  the  time  of  the  levy  an  occu- 
pant within  the  meaning  of  section  542,  Code  of  Civil 
Procedure. 

The  portions  of  section  543,  which  are  material  to  this 
discussion,  are  as  follows :  — 

"  Sec.  542.  The  sheriff  to  whom  the  writ  is  directed 
must  execute  the  same  without  delay,  ....  as  follows :  — 

"  1.  Real  property,  ....  by  filing  with  the  recorder 
of  the  county  a  copy  of  the  writ,  together  with  a  descrip- 
tion of  the  property  attached,  and  a  notice  that  it  is  at- 
tached ;  and  by  leaving  a  similar  copy  of  the  writ,  descrip- 
tion, and  notice  with  an  occupant  of  the  property,  if  there 
be  one ;  if  not,  then  by  posting  in  a  conspicuous  place  on  the 
property  attached." 

It  must  be  admitted  that  the  most  ordinary  meaning 
of  the  word  "  occupant "  is  "  one  who  occupies  or  takes 
possession;  one  who  has  the  actual  use  or  possession,  or 
is  in  the  possession,  of  a  thing."  Occupancy  is  said  to 
be  the  act  of  holding  possession.  It  will  be  presumed 
that  the  word  is  used  in  the  most  usual  sense,  unless 
there  can  be  discovered  something  in  the  statute  itself 
which  indicates  a  different  use  of  the  word  in  this  par- 
ticular instance,  and  we  think  such  intent  is  readily 
found. 

The  officer  Is  required  to  execute  the  writ  without  de- 
lay. Promptness  is  generally  essential  to  the  beneficial 
use  of  the  writ  at  all.  The  sheriff  would  be  held  respon- 
sible for  any  lack  of  diligence  by  which  loss  should 
accrue.  It  is  not  always  easy  to  find  out  who  is  in 
possession  of  property.  In  view  of  the  promptness  re- 
quired, it  must  have  been  intended  that  the  occupant 
should  be  easily  discoverable,  —  in  fact,  some  one  visibly 
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occupying  the  property,  so  that  when  the  officer  visits 
the  property  for  the  purpose  of  completing  the  levy,  he 
can  determine  then  by  what  he  can  see  whether  he  shall 
serve  the  copies  by  leaving  with  an  occupant,  or  by 
posting. 

Again,  it  was  evidently  intended  that  all  real  estate 
not  by  law  exempt  should  be  subject  to  be  attached  for 
the  debts  of  the  owner.  But  if  the  word  "  occupant " 
means  simply  one  in  the  actual  possession  of  land,  there 
would  be  a  large  amount  of  such  property  not  declared 
to  be  exempt,  and  yet  which  could  not  be  levied  upon. 
One  may  be  in  the  actual  possession,  and  yet  not  be  in 
the  county  or  state,  and  there  might  be  no  other  occu- 
pant. In  such  case,  there  could  be  no  levy  if  the  posi- 
tion of  respondent  be  correct.  One  fearing  an  attachment 
would  have  but  to  lock  up  his  place  and  go  out  of  the 
county  to  be  beyond  the  reach  of  the  writ,  so  far  as  his 
real  estate  is  concerned,  of  which  there  was  no  other 
occupant.  A  construction  which  would  lead  to  such  a  re- 
sult is,  of  course,  inadmissible. 

Subdivision  2  of  section  542,  Code  of  Civil  Procedure, 
seems  to  favor  this  view.  That  provides  for  the  levy  of 
the  writ  when  the  property,  though  belonging  to  the 
debtor,  stands  on  the  records  of  the  county  in  the  name 
of  another.  It  requires  copies  of  the  papers  to  be  left 
with  the  occupant,  if  any,  and  also  with  such  other  per- 
son or  his  agent,  or  at  the  residence  of  either,  if  within 
the  county. 

That  is  to  say,  it  specifically  directs,  when  the  prop- 
erty stands  in  the  name  of  another,  the  papers  shall  be 
served  upon  him  or  his  agent,  and  if  they  cannot  be  found 
at  the  residence  of  either,  while  it  omits  to  provide  that 
if  the  occupant  cannot  be  found,  it  shall  be  left  at  his 
residence. 

Therefore  we  conclude,  repeating  what  we  have  already 
&aid,  the  provision  as  to  the  occupant  is  a  direction  to 
the  officer  as  to  posting  when  he  goes  upon  the  land  to 
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complete  his  levy;  if  he  find  an  occupant,  he  must  leave 
the  copies  of  the  papers  with  such  occupant;  but  if  he 
can  find  no  such  occupant,  he  must  post  them  in  a  con- 
spicuous place  upon  the  land. 

It  is  also  claimed  that  the  levy  is  void  because  it  is 
not  stated  in  the  return  that  a  copy  of  the  writ,  with  a 
description  of  the  property  attached,  and  the  requisite 
notice,  were  posted  in  a  conspicuous  place  on  the  land. 
On  the  trial,  the  officer  testified  that  the  papers  were 
posted  on  the  building  which  was  upon  the  place.  The 
return  prima  facie  is  sufficient.  {Porter  v.  Pico,  55  Cal. 
172. 

Under  the  circumstances,  we  think  the  evidence  must 
be  held  as  showing  a  compliance  with  the  statute  in  this 
respect.  The  land  levied  upon  was  a  small  lot,  vacant, 
except  as  to  the  portion  occupied  by  the  building  used  as 
an  office.  It  would  appear  that  the  building  must  neces- 
sarily be  the  most  conspicuous  place  on  the  land.  The 
attention  of  the  parties  in  the  court  below  seems  to  have 
been  engrossed  wuth  the  question  as  to  whether  there  was 
an  occupant  or  not,  and  the  particular  point  now  under 
consideration  was  apparently  not  thought  of.  On  the 
new  trial  the  whole  matter  can  be  more  thoroughly  in- 
vestigated. 

Judgment  and  order  reversed,  and  new  trial  ordered. 

McKiNSTRY,  J.,  and  Paterson,  J.,  concurred. 


[No.  9592.    Department  One.  — June  10,  1887.] 

LOREN  COBURN,  Respondent,  v,  CHARLES  GOOD- 
ALL  ET   AL.,  Appellants. 

Landlord  and  Tenant  —  Lease  —  Assignment  —  Covenants  Run- 
ning WITH  Land  —  Covenants  to  Repair  and  Surrender.  —  As- 
signees of  undivided  and  unequal  interests  in  a  lease,  while  holding 
as  tenants  in  eommon,  are  jointly  and  severally  liable  on  covenants 
in  the  lease  to  repair  and  to  deliver  up  the  demised  premises  at 
the  end  of  the  term.     Such  covenants  are  connected  with  the  estate 
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and  run  with  the  land,  and  vest  in  point  of  benefit  and  liability 
in  the  assignees,  while  the  personal  privity  of  contract  between  the 
lessor  and  the  lessee  remains  unaffected  by  the  transfer. 

Id.  —  Ejectment  against  Assignee  —  Waives  of  Claim  fob  Dam- 
ages —  Subsequent  Action  fob  Bbeach  of  Ck>VENANT  —  Estop- 
pel. —  An  action  of  ejectment,  brought  by  a  lessor  against  an 
assignee  of  the  lessee  to  recover  possession  of  the  demised  premises, 
after  the  expiration  of  the  term,  does  not  operate  to  estop  the  lessor 
from  maintaining  a  subsequent  action  against  the  assignee  to  re- 
cover damages  for  a  breach  of  a  covenant  in  the  lease  to  surrender 
the  possession  at  the  expiration  of  the  term,  when  all  claim  for 
damages,  by  reason  of  the  unlawful  withholding,  is  expressly  waived 
in  the  prior  action. 

Id  —  Subbendeb  by  Assignee  —  Failube  of  Lessob  to  Obtain  Pos- 
session.—  A  written  surrender  of  a  lease,  executed  by  an  assignee 
of  the  lessee  to  the  lessor,  does  not  operate  to  dissolve  the  relation 
of  landlord  and  tenant  existing  between  them,  if  the  lessor  fails  to 
obtain  possession  of  the  demised  premises  under  the  surrender,  and 
such  failure  is  due,  in  any  degree,  to  the  act  or  neglect  of  the 
assignee. 

Id.  —  Measube  of  Damages  —  Intebest  —  Unliquidated  Damages. 

—  In  an  action  by  a  lessor  to  recover  damages  for  the  breach  of  a 
covenant  in  the  lease  to  surrender  the  demised  premises  at  the 
expiration  of  the  term,  the  plaintiff  is  not  entitled,  under  section 
3287  of  the  Civil  Code,  to  recover  interest  on  the  damages  awarded 
him  for  the  unlawful  withholding,  because  such  damages  are  un- 
liquidated and  uncertain,  and  can  only  be  made  certain  by  proof 
and  adjudication. 

Id.  —  Oppbessive  Withholding  —  Intebest  not  Recoveeable  on  Ac- 
count OF.  —  In  such  an  action,  the  plaintiff  is  not  entitled,  under 
section  3288  of  the  Civil  Code,  to  recover  interest  on  the  damages 
awarded  on  the  ground  that  the  withholding  was  oppressive,  be- 
cause such  interest  is  only  recoverable  in  cases  not  arising  from 
contract. 

Id.  —  Possession  —  Damages  Caused  by  Withholding  —  Evidence. 

—  On  a  review  of  the  evidence,  held^  that  the  finding  that  the  de- 
fendants continued  in  possession  of  the  demised  premises  from  the 
expiration  of  the  lease  until  the  commencement  of  the  action  was 
sustained,  and  that  the  evidence  tending  to  show  the  amount  of 
the  damages  caused  by  the  withholding  was  properly  admitted. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the 
breach  of  a  covenant  in  a  lease,  whereby  the  lessee  cove- 
nanted to  surrender  the  demised  premises,  with  the  im- 
provements thereon,  at  the  expiration  of  the  term.  The 
lease  was  executed  on  the  1st  of  January,  1863,  by  Loren 
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Coburn,  the  plaintiff  herein,  and  Jeremiah  Clark,  as  les- 
sors, to  James  Brennan,  for  the  term  of  ten  years  from 
the  1st  of  October,  1862,  and  embraced  forty  acres  of 
land  in  San  Mateo  County,  including  a  tract  of  about 
five  acres,  known  as  Pigeon  Point  The  wharf  and  chute 
mentioned  in  the  opinion  were  erected  on  this  point, 
partly  above  and  partly  below  the  line  of  high-water 
mark,  some  time  between  the  21st  of  April,  1871,  and 
October,  1871.  Under  this  lease  the  lessee  went  into 
possession  of  the  forty-acre  tract.  On  or  about  the  2d 
of  November,  the  lessee  sold  and  assigned  an  undivided 
half  of  the  lease  to  the  defendant  Robert  Sudden,  and 
afterwards,  during  the  unexpired  term,  Sudden  sold  one 
undivided  fourth  part  of  the  lease  to  the  defendant 
George  Fake.  On  or  about  the  2d  of  November,  1867, 
Brennan  sold  and  assigned  the  remaining  undivided 
half  of  the  lease  to  the  defendant  John  O'Farrell,  and 
afterwards,  and  during  the  unexpired  term,  O'Farrell 
sold  and  assigned  one  undivided  eighth  part  of  the  lease 
to  the  defendant  Charles  Goodall,  and  one  undivided 
eighth  part  to  the  defendant  F.  S.  Wensinger,  and  one 
undivided  one  eighth  part  to  the  defendant  Christopher 
Nelson.  Pending  the  action,  the  defendant  O'Farrell 
died,  and  no  revival  has  been  had  against  his  personal 
representatives.  At  the  trial,  the  action  was  dismissed 
as  to  the  defendant  Fake,  and  a  nonsuit  granted  as  to 
the  defendant  Perkins.  Judgment  was  rendered  only 
against  the  defendants  Sudden,  Goodall,  Nelson,  and 
Wensinger.  After  the  various  assignments  heretofore 
mentioned,  the  defendants  entered  upon  the  demised 
premises,  and  continued  in  the  possession  thereof  until 
the  expiration  of  the  lease,  when,  upon  a  demand  made 
by  the  lessors,  they  refused  to  surrender  the  possession 
of  the  five  acres  known  as  Pigeon  Point.  The  court 
found  that  the  value  of  the  use  of  these  five  acres,  from 
the  termination  of  the  lease  to  the  commencement  of  the 
action,    was    ten    thousand    dollars,    and    that    this    sum 
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was  the  damage  sustained  by  the  lessors  by  reason  of  the 
breach  of  the  covenant  to  surrender.  The  court  further 
found  that  the  plaintiff  was  entitled  to  recover  interest 
on  this  amount  from  the  time  of  the  commencement  of 
the  action,  because  of  the  defendants'  oppressively  with- 
holding the  possession  of  the  demised  premises  from  the 
expiration  of  the  term.  Prior  to  the  commencement  of 
the  action,  Clark,  one  of  the  lessors,  assigned  to  the  plain- 
tiff all  his  claim  and  demand  against  the  defendants  by 
reason  of  the  unlawful  withholding.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

McAllister  &  Bergin,  and  Fox  &  Kellogg,  for  Appellants. 

The  defendants  against  whom  judgment  was  rendered, 
if  liable  on  the  covenants  to  surrender  at  the  expiration 
of  the  term,  were  only  liable  to  the  lessors  in  respect  of 
their  privity  of  estate,  and  such  liability  was  several  and 
proportionate  to  the  interest  in  the  lease  acquired  by 
each  one  of  them.  (Stevenson  v.  Lombard,  2  East,  575; 
Piatt  on  Covenants,  486,  493,  494;  Norton  v.  Vidtee, 
1  Hall,  390;  Van  Rensselaer  v.  Jones,  2  Barb.  653;  Bab- 
cock  V.  Scoville,  56  111.  461;  Fulton  v.  Stuart,  2  Ohio, 
216;  Taylor  on  Landlord  and  Tenant,  sees.  307,443; 
Wood  on  Landlord  and  Tenant,  sec.  341.)  The  cove- 
nant to  surrender  only  had  application  to  such  things  as 
were  in  esse,  and  then  are  the  demised  premises.  {Spen- 
cer's Case,  1  Smith's  Lead.  Cas.  115;  Dougherty  v.  Bouh 
man,  11  Ad.  &  E.  444;  Tallman  v.  CoUin,  4  N.  Y.  134; 
Norman  v.  Wills,  17  Wend.  152;  Wood's  Landlord  and 
Tenant,  sec.  334.)  The  plaintiff,  having  in  the  action  of 
ejectment  against  Ames  et  al.  elected  to  treat  the  defendants 
as  trespassers,  cannot  now  maintain  an  action  for  breach 
of  covenant  under  the  lease.  ( IVillison  v.  Watkins,  3  Pet. 
47;  Zeller's  Lessee  v.  Eckert,  4  How.  295;  Merryman  v. 
Bourne,  9  Wall.  601.)  The  plaintiff  was  not  entitled  to 
recover  interest  on  the  damages  awarded.  {McTavish  v. 
Carroll  18  Md.  489;  Dickinson  v.  Boyle,  17  Pick.  79;  S. 
C,  28  Am.  Dec.  281;  Brady  v.  Wilcoxson,  44  Cal.  245.) 
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Gnrber,  Thornton  &  Bishop,  and  Craig  &  Meredith,  for 
Respondent. 

Assignees  of  leases,  while  they  hold  as  tenants  in  com- 
mon, are  jointly  and  severally  liable  on  covenants  to  sur- 
render at  the  expiration  of  the  term.  (Morgan  v.  Hardy, 
L.  R.  17  Q.  B.  770 ;  Orme  v.  Wills,  L.  R.  2  Ir.  App.  2 ;  Grat- 
ton  V.  Wall,  2  I.  R.  C  L.  485;  2  Wm.  Saund.  182;  BailiiF 
V.  Martin,  Cro.  Jac.  411 ;  Hayes  v.  Morrison,  38  N.  H.  95.) 
The  action  of  ejectment  was  not  an  election  working  an 
estoppel  against  the  present  action.  (Woodfall  on  Land- 
lord and  Tenant,  712;  McKem  v.  Whitney,  3  Denio,  452; 
Henderson  v.  Squire,  L.  R.  4  Q.  B.  171.)  Interest  was 
properly  allowed  on  the  damages  awarded.  {Cumberland 
V.  Schell,  29  Pa.  St.  36;  Dam  v.  Fiedler,  12  N.  Y.  40; 
S.  C,  62  Am.  Dec.  130;  Mix  v.  Miller,  57  Cal.  356;  Civ. 
Code,  sec.  3288;  Mailler  v.  Express  etc.  Line,  61  N.  Y. 
316;  Worrall  v.  Munn,  38  N.  Y.  138 ;  City  v.  Campbell,  107 
Pa.  St.  535 ;  Mercer  v.  Vose,  67  N.  Y.  58 ;  McCollum  v. 
Seward,  62  N.  Y.  31S;  Dwyee  v.  Mayor,  96  N.  Y.  499.) 

Paterson,  J.  —  It  was  decided  in  Coburn  v.  Ames,  52 
Cal.  395,  that  the  wharf  and  chute  were  not  on  the  de- 
mised premises,  were  not  affixed  or  appurtenant  thereto, 
and  therefore  were  not  "improvements"  within  the 
meaning  of  that  term  as  used  in  the  lease.  The  court 
held  that  the  plaintiff  had  no  such  right  to  the  posses- 
sion of  the  land  below  the  line  of  high  water  as  to  enable 
him  to  maintain  ejectment,  and  the  judgment  of  the 
lower  court  was  modified  accordingly.  Pending  the  ap- 
peal in  that  case,  a  receiver  was  appointed  in  the  trial 
court  to  take  possession  of  the  property,  collect  tolls,  and 
manage  the  wharf  and  chute.  After  judgment  was  modi- 
fied in  accordance  with  the  order  of  this  court,  the  re- 
ceiver, under  directions  from  the  court  in  which  he  was 
appointed,  paid  over  all  the  money  in  his  hands  to  the 
plaintiff.  The  defendants,  amonj^^  whom  were  Coodall 
and  Nelson,  defendants  lierein,  ag^ain  appealed  to  this  court, 
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and  it  was  held  that  as  the  plaintiff  was  not  entitled  to 
the  possession  of  the  wharf  and  chute,  he  was  not  entitled 
to  all  of  the  profits  derived  from  the  use  of  them  pending 
the  litigation.  The  cause  was  accordingly  again  remanded 
for  the  adjustment  of  the  accounts.  {Coburn  v.  Ames,  57 
Cal.  204.) 

This  action  was  commenced  on  November  25,  1875. 
The  lease  which  is  made  the  basis  of  this  suit  contained 
a  covenant  that  Brennan,  the  lessee,  at  the  expiration  of 
said  lease,  would  surrender  to  Coburn  and  Clark  (the 
lessors  or  their  assigns),  with  such  improvements  as  shall 
have  been  erected  or  made  thereon,  but  there  was  nothing 
in  the  covenant  providing  in  terms  that  the  lease  should  be 
binding  upon  the  assigns  of  the  lessees. 

The  defendants  are  all  assignees  of  undivided  parts 
amounting  to  five  eighths  of  the  whole  interest  in  the  lease, 
viz.:  Sudden  one  fourth,  Goodall  one  eighth.  Nelson  one 
eighth,  and  Wensinger  one  eighth. 

The  action  as  to  defendant  Fake,  who  owned  one  quar- 
ter, was  dismissed.  The  other  defendant,  O'Farrell,  who 
owned  one  eighth,  died  pending  the  action,  and  his  re- 
presentative has  never  been  substituted.  Judgment  was 
rendered  against  the  defendants  Sudden,  Goodall,  Nelson, 
and  Wensinger  for  $10,000,  with  interest  thereon  from 
commencement  of  suit,  —  $6,520,  —  total  $16,520,  —  and 
costs  of  suit. 

It  is  claimed  that  these  four  defendants,  if  liable  at  all 
under  the  covenant  to  surrender  (which  is  denied),  are 
liable  only  in  respect  of  their  privity  of  estate,  and  that 
such  liability  is  several  and  proportionate  to  the  interest 
acquired  by  each  of  them.  To  this  proposition  we  can- 
not assent.  There  are  some  authorities  to  that  effect, 
but  the  weight  of  opinion,  we  believe,  is  contrary 
thereto,  and  with  better  reason  it  is  held  that  while 
assignees  of  a  lease  hold  as  tenants  in  common,  they 
are  jointly  and  severally  liable  on  covenants  to  repair 
and  to  deliver  up  at  the  end  of  the  term.     These  cove- 
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nants,  which  are  connected  with  the  estate,  run  with  the 
land,  and  vest  in  point  of  benefit  and  liability  in  the  as' 
signee,  while  the  personal  privity  of  contract  between  the 
lessor  and  lessee  remains  unaffected  by  the  transfer.  (1 
Washburn  on  Real  Property,  435,  329 ;  2  Piatt  on  Leases, 
351;  Taylor  on  Landlord  and  Tenant,  7th  ed.,  sec.  530, 
note;  Hayes  v.  Morrison,  38  N.  H.  95;  Fitch  v.  Johnson, 
104  111.  117.) 

The  authorities  cited  which  relate  to  questions  concerning 
the  apportionment  of  rent  are  not  applicable,  as  payment  of 
rent  is  an  exception  to  the  rule.  (Freeman  on  Cotenancy, 
sec,  346.) 

The  demurrer  was  properly  overruled,  if  our  view  of 
the  liability  of  tenants  in  common,  assignees  of  the  whole 
of  the  demised  premises,  though  in  unequal  proportions, 
is  correct,  i.  e.,  that  they  are  jointly  and  severally  liable 
on  all  covenants  and  obligations  of  the  assignors,  except 
perhaps  the  payment  of  rent.  The  possession  of  one  of 
the  tenants  is  the  possession  of  all.  There  is  no  unity 
of  interest,  title,  or  time  as  in  joint  tenancy,  but  as  to 
unity  of  possession  they  are  identical.  So  far  as  enjoy- 
ment of  possession  goes,  they  are  all  equal,  whatever  may 
be  the  difference  in  shares  held  by  each.  If  they  are  not 
jointly  and  severally  liable,  one  tenant  in  common  own- 
ing a  small  undivided  interest  might  prevent  the  deliv- 
ery of  the  property  in  its  entirety,  which  the  lessor  is 
entitled  to  under  his  contract,  with  or  without  an  express 
covenant  therefor.  We  see  no  hardship  in  this  rule,  for 
the  assignees  in  possession,  upon  authority  and  in  rea- 
son, stand  in  the  shoes  of  the  lessee;  and  so  long  as  they 
occupy  such  relation  to  the  lessor  and  his  property,  they 
are  bound  by  the  terms  of  the  contract  with  the  lessee  and 
the  obligations  implied  therefrom  by  law.  While  one  of 
the  tenants  in  common  remains,  the  unity  of  possession  is 
undivided,  and  as  to  those  at  least  who  continue  in  pos- 
session by  themselves  or  by  agents  the  unity  of  obligation 
flows  from  unity  of  possession. 
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There  is  nothing  in  the  judgment  which  will  prevent  the 
four  defendants  against  whom  it  was  entered  from  enforc- 
ing contribution  from  Fake  and  the  representatives  of 
O'Farrell,  if  the  right  to  contribute  exist. 

The  evidence  is  sufficient,  we  think,  to  sustain  the 
finding  that  the  defendants  continued  in  possession  of  the 
five-acre  tract  from  the  expiration  of  the  lease  to  the 
time  this  action  was  commenced.  This  tract  or  parcel, 
as  described  by  the  court  in  its  findings,  is  "  commonly 
known  as  Pigeon  Point  shipping  point,  and  used  for  the 
purpose  of  handling  and  shipping  freight,  and  lying 
above  and  bounded  on  one  side  by  ordinary  high-water 
mark."  As  between  these  defendants  and  this  plaintiff 
the  grant  of  the  wharf  franchise  by  the  board  of  super- 
visors to  Templeton  and  Moore  in  1870  is  immaterial. 
It  was  the  duty  of  the  defendants  to  deliver  to  plaintiff 
the  possession  of  the  five-acre  tract.  We  think  there 
was  evidence  sufficient  to  warrant  the  court  below  in 
finding  that  Ames  did  not  deprive  the  defendants  of 
possession.  There  was  evidence  tending  to  show  that 
defendants  were  using  the  name  of  Ames  as  a  disguise 
for  their  own  possession.  Furthermore,  there  seems  to 
be  no  longer  any  doubt  that  orders  like  that  of  the  dis- 
trict judge  made  in  the  case  referred  to  September  27, 
1872,  putting  plaintiffs  in  the  possession  of  the  land  dur- 
ing the  pendency  of  the  action  for  condemnation,  are  void. 
{Sanborn  v.  Belden,  61  Cal.  266;  i'aw  Mateo  Water  Works 
V.  Sharp^tein,  50  Cal.  284.)  With  respect  to  the  posses- 
sion which  it  is  claimed  Coburn  secured  by  virtue  of  the 
writs  of  restitution  served  in  the  case  of  Templeton  and 
Antes  V.  Coburn  and  Clark,  it  is  sufficient  to  say  that  the 
evidence  is  conflicting  as  to  the  fact  of  possession.  The 
return  of  the  officer  upon  the  writ  was  only  prima  facie 
evidence  of  the  fact  stated.  (Pol.  Code,  sec.  4178.) 
PlaintiflF  testified  that  he  had  no  actual  possession;  that 
the  moment  the  sheriff  left  "  they  just  jumped  right  in  and 
took  possession  again." 
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It  is  claimed  by  appellant  that  the  ejectment  suit  of 
Loren  Coburn,  as  plaintiff,  v.  Josiah  P.  Ames,  Ellen 
Templeton,  administratrix  of  the  estate  of  Horace  Tem- 
pleton,  Charles  Goodall,  Christopher  Nelson,  and  George 
C.  Perkins,  defendants,  commenced  on  the  sixteenth  day 
of  January,  1885,  and  the  findings  and  judgment  therein, 
establishes  an  election  by  Coburn  to  treat  Goodall  and 
Nelson  as  trespassers,  dissolves  all  their  relations  with 
him  as  assignees  of  said  lease,  and  adjudicates  facts 
which  are  inconsistent  with  the  claim  of  plaintiff  in  this 
action.  In  that  case  all  claim  for  damages,  the  findings 
therein  show,  was  expressly  withdrawn  by  plaintiff.  If 
this  had  not  been  done,  there  is  no  question  that  the 
judgment  would  be  conclusive  on  the  question  of  damages, 
as  it  was  made  an  issue  in  the  case.  "  An  adjudica- 
tion is  final  and  conclusive,  not  only  as  to  the  matter 
actually  determined,  but  as  to  every  other  matter  which 
the  parties  might  have  litigated,  and  have  had  decided 
as  incident  to  or  essentially  connected  with  the  subject- 
matter  of  the  litigation,  and  every  matter  coming  within 
the  legitimate  purview  of  the  original  action,  both  in  respect 
to  matters  of  claim  and  of  defense."  (Freeman  on  Judg- 
ments, sec.  249.)  When,  however,  the  record  on  its  face 
shows  that  the  issue  was  withdrawn  from  the  considera- 
tion of  the  court,  the  presumption  that  it  was  adjudicated 
no  longer  applies.  The  right  to  recover  possession,  and 
the  right  to  recover  mesne  profits  were  not  neces- 
sarily united  in  the  action  in  ejectment.  The  right  to 
join  causes  of  action  for  both  is  a  mere  privilege  granted 
by  statute. 

That  the  record  in  that  case  is  not  an  estoppel  as  to 
the  time  of  the  ouster  is  equally  clear  (  YovAfit  v.  Howell,  14 
Cal.  465) ;  for  if  the  question  of  mesne  profits  may  be 
considered  out  of  the  case  by  virtue  of  the  finding  of  a 
withdrawal  thereof,  then  there  were  but  two  other  ques- 
tions which  could  have  been  material  in  that  action  of 
ejectment,   viz.,   right  of  entry  by  plaintiff,   and  wrong- 
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ful  possession  of  defendant,  on  the  day  suit  was  com- 
menced. 

Appellant  claims  further  that  the  bringing  of  the  suit 
in  ejectment  was  an  election  of  a  remedy  inconsistent 
with  this  action,  and  concludes  him  from  maintaining 
the  latter.  The  rule  stated  in  the  syllabus,  taken  from 
Jones  V.  Carter,  15  Mees.  &  W.  718,  is  doubtless  correct: 
"  The  service  by  lessor  upon  lessee  of  a  declaration  in 
ejectment  for  the  demised  premises,  for  a  forfeiture,  op- 
erates as  a  final  election  by  the  lessor  to  determine  the 
term;  and  he  cannot  afterward  (although  there  has  not 
been  any  judgment  in  the  ejectment)  sue  for  rent  due, 
or  covenants  broken,  after  the  service  of  the  declara- 
tion.'* That  was  an  action  of  covenant  in  a  mining 
lease,  in  which  breaches  were  alleged,  the  first  for  non- 
payment of  rent,  and  others  for  violation  of  covenants 
requiring  defendants,  during  the  continuance  of  the  de- 
mise, to  keep  six  men  searching  for  mineral  for  certain 
periods  in  each  year,  for  keeping  legible  accounts  of  ore 
extracted,  etc.;  but  the  principal  question  related  to  rent. 
The  case  before  us,  however,  is  not  for  rent,  or  for  dam- 
ages caused  by  a  breach  of  covenant  subsequent  to  the 
commencement  of  the  ejectment  suit.  The  plaintiff's 
right  to  recover  both  possession  and  damages  arose  im- 
mediately upon  the  failure  of  the  defendants  to  deliver 
at  the  expiration  of  the  lease,  and  in  both  actions  the 
defendants  are  treated  as  wrongfully  in  possession,  and 
charged  with  a  continuous  wrongful  withholding  from  the 
time  the  covenant  was  broken  down  to  the  commencement 
of  the  action. 

There  was  evidence  to  support  the  finding  of  the  court 
that  Wensinger  and  Sudden  continued  in  possession  of 
the  tract  from  the  expiration  of  the  lease  to  the  com- 
mencement of  the  action.  It  is  not  for  the  appellate 
court  to  say  that  the  court  below  ought  to  have  believed 
certain  witnesses  rather  than  the  one  on  whose  testi- 
mony   the    finding    is    based.     There    are    circumstances 
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lending  to  corroborate  plaintiff's  testimony  and  claim  that 
Scotty  held  possession  for  and  as  agent  of  Wensinger  and 
Sudden.  Coburn  failed  to  obtain  possession  under  the 
written  surrender  executed  by  Sudden  to  him,  and  of 
course,  if  such  failure  was  due  in  any  degree  to  the  act  or 
neglect  of  Sudden,  it  was  inoperative.  (Kower  v.  Gluck, 
33  Cal.  406.) 

It  is  claimed  that  the  court  erred  in  allowing,  against 
the  objection  of  defendants,  evidence  as  to  profits  derived 
from  the  wharf  and  chute;  that  such  was  improper 
data  for  the  assessment  of  damages,  and  it  will  be  pre- 
sumed that  injury  resulted  from  the  admission  of  such 
evidence.  The  court  evidently  did  not  hold  that  the  de- 
fendants were  bound  to  deliver  the  wharf,  nor  was  the 
amount  of  profits  derived  from  the  wharf  and  chute  taken 
as  the  measure  of  damage,  otherwise  a  much  larger 
sum  would  have  been  fixed  by  the  court  as  the  damage 
suffered  by  plaintiff.  In  determining  the  amount  of 
damage  sustained  by  plaintiff,  we  think  that  the  ques- 
tion of  profitJ  derived  from  the  wharf  was  a  proper  subject 
of  inquiry,  providing  it  was  not  taken  as  the  measure  of 
damage. 

If  it  be  true  that  the  defendants  were  wrong-doers  in 
refusing  to  deliver  possession  to  plaintiff,  the  question  is, 
How  much  was  Coburn  damaged  by  the  failure  of  the 
defendants  to  do  what  it  was  their  duty  to  do?  If  it  be 
assumed  that  those  profits  would  necessarily  have  been 
less,  if  they  had  delivered  to  him  the  portion  above  high 
water,  retaining  the  part  below  themselves,  it  was 
easy  to  arrive  at  and  deduct  the  difference.  All  he  had 
to  do  was  to  complete  it,  and  the  cost  of  completion  was 
capable  of  demonstration.  He  was  not  allowed  to  re- 
cover as  such  the  profits  of  the  whole  property.  But  in 
this,  as  in  similar  cases,  it  was  proper  and  necessary  to 
put  the  court  in  possession  of  all  pertinent  facts  and  cir- 
cumstances from   the  consideration   of  all  of  which  the 
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ultimate  fact  of  the  quantum  of  damage  was  to  be  de- 
duced. 

The  court  below  allowed  damages  for  the  detention  only 
of  that  part  of  the  demised  premises  which  it  found  was 
actually  and  exclusively  detained,  used,  and  possessed  by 
the  defendants  from  the  expiration  of  the  lease,  October 
1,  1872,  to  the  commencement  of  this  action,  November 
24,  1875;  and  whether  we  take  into  consideration  the  re- 
sults flowing  from  the  acts  of  defendants  under  the  doctrine 
of  encroachment  contended  for  by  plaintiff  or  not,  ten 
thousand  dollars,  the  principal  amount  of  damages  allowed, 
is  reasonable  and  just. 

We  think,  however,  that  the  court  erred  in  allowing 
interest  on  the  ten  thousand  dollars.  Section  3287,  Civil 
Code,  reads  as  follows :  "  Every  person  who  is  entitled  to 
recover  damages  certain,  or  capable  of  being  made  cer- 
tain by  calculation,  and  the  right  to  recover  which  is 
vested  in  him  upon  a  particular  day,  is  entitled  also  to 
recover  interest  thereon  from  that  day,  except  during  such 
time  as  the  debtor  is  prevented  by  law,  or  by  the  act  of  the 
creditor  from  paying  the  debt."  But  the  damages  were 
unliquidated  and  uncertain,  and  could  only  be  made  certain 
by  proof  and  adjudication. 

Where  the  plaintiff's  claim  was  an  uncertain  and  un- 
liquidated demand,  and  the  amount  due  could  not  be  as- 
certained from  the  face  of  the  contract,  but  was  to  be 
settled  by  process  of  law,  this  court  has  held  that  inter- 
est eo  nomine  cannot  be  allowed.  {Brady  v.  Wilcoxson, 
44  Cal.  245.)  Nor  could  interest  be  allowed  under  sec- 
tion 3288,  Civil  Code,  for  interest  under  this  section  can 
only  be  allowed  for  the  breach  of  an  obligation  not  aris- 
ing from  contract,  and  then  only  in  case  of  oppression, 
fraud,  or  malice.  If  plaintiff  shows  any  case  at  all,  it  is 
for  breach  of  an  obligation  which  does  arise  from  contract, 
and  the  court  so  finds. 

It  is  therefore  ordered  that  the  judgment  be  and  it  is 
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hereby  modified  by  striking  therefrom  the  sum  of  $6,520, 
and  as  so  modified  the  judgment  shall  stand. 

Temple,  J.,  and  McKinstry,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  12131.     In  Bank.  — June  10,  1887.] 

GEORGE  LEZINSKY  et  al.,  Petitioners,  v,  SUPE- 
RIOR COURT  OF  CONTRA  COSTA  COUNTY, 
Respondent. 

Contempt  —  Deposition  before  Notary  Public  —  Refusal  to  Obey 
SuBPCENA.  —  The  Superior  Court  in  which  an  action  is  pending 
has  no  power  under  sections  1986  and  1991  of  the  Code  of  Civil 
Procedure  to  punish  a  person  for  contempt  because  he  has  refused 
to  obey  a  subpoena  issued  by  a  notary  public,  before  whom  his 
deposition  was  to  have  been  taken. 

Application  for  a  writ  of  review.  The  facts  are  stated 
in  the  opinion  of  the  court. 

George  Lezinsky,  for  Petitioners. 

Charles  F.  Hanlon,  for  Respondent. 

McFarland,  J.  —  Proceedings  on  certiorari  to  review 
the  orders  of  the  Superior  Court  in  and  for  the  county 
of  Contra  Costa,  adjudging  the  petitioners,  Lezinsky  and 
Mason,  guilty  of  contempt  of  said  court,  and  punishing 
them  therefor  by  fine.  The  facts  are  these:  In  a  certain 
action  pending  in  said  Superior  Court,  the  plaintiflf 
therein  served  a  notice  upon  the  defendants  therein  that 
the  deposition  of  the  petitioner  John  Mason  would  be 
take  at  a  certain  time  and  place  before  a  certain  notary 
public.  The  notary  issued  a  subpoena  requiring  said 
Mason  to  appear  before  him  at  said  time  and  place,  and 
depose  and  testify  as  a  witness.  This  subpoena  of  the 
notary  was  served  on  Mason,  who  appeared  at  the  time 
and   place  mentioned;  but  upon  the  advice  of  the  other 
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petitioner,  Lezinsky,  who  is  an  attorney  at  law,  and  was 
attorney  for  an  intervenor  in  the  action,  and  who  con- 
tended that  plaintiff  in  said  action  had  no  right  to  pro- 
ceed with  it  or  to  take  testimony  therein,  Mason  refused 
to  testify  or  to  be  sworn.  The  notary  certified  these  facts 
to  the  Superior  Court,  whereupon  the  court  adjudged  both 
of  the  petitioners  guilty  of  contempt,  —  one  for  refusing  to 
testify  before  the  notary,  and  the  other  for  advising  him  to 
refuse,  —  and  imposed  a  fine  upon  each.  And  the  question 
to  be  determined  is,  Was  such  action  beyond  the  jurisdiction 
of  the  court? 

Proceedings  in  contempt,  being  in  their  nature  arbi- 
trary, can  be  upheld  only  in  a  case  which  comes  within 
"  the  provisions  of  the  law  by  which  such  proceedings  are 
authorized;  for  mere  presumptions  and  intendments  are 
not  to  be  indulged  in  their  support."  {Batchelder  v. 
Moore,  42  Cal.  414.)  And  we  are  not  able  to  find  any 
"  provisions  of  the  law "  which  authorize  a  Superior 
Court  to  punish  a  person  for  contempt  because  he  has 
refused  to  obey  a  subpoena  issued  by  a  notary  public,  be- 
fore whom  his  deposition  was  to  have  been  taken  upon 
notice. 

In  such  a  case,  there  is  certainly  no  actual  contempt  of 
the  court,  because  the  party  has  committed  no  act  in  the 
presence  of  the  court,  nor  has  he,  without  the  presence 
of  the  court,  disobeyed  any  of  its  judgments,  orders,  or 
processes.  Section  1986,  Code  of  Civil  Procedure,  pro- 
vides that  when  a  subpoena  is  issued  to  require  attend- 
ance "  before  a  court,"  it  must  be  under  the  seal  of 
the  court ;  and  that  when  the  attendance  is  to  be  "  out 
of  court,  before  a  judge,  justice,  or  other  officer,"  the 
subpoena  must  be  issued  by  such  judge,  justice,  or  other 
officer;  and  section  1991  provides  that  disobedience  to  a 
subpoena  may  be  punished  by  "  the  court  or  officer  issuing 
the  subpoena."  This  means:  —  construed  with  the  con- 
text —  by  "  the  court  issuing  the  subpoena,"  or  by  "  the 
officer  issuing:  the  subpoena  " ;  it  does  not  mean  by  "  the 
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court  not  issuing  the  subpoena.''  In  such  a  case,  the  of- 
fending party  is  not  guilty  of  two  contempts,  or  subject 
to  two  punishments.  These  two  sections  govern  the  mat- 
ter under  discussion,  and  not  subdivision  10  of  section 
1209,  which  is  "  in  respect  to  a  court  of  justice,  or  proceed- 
ings therein/' 

Counsel  for  respondent  complains  that  a  notary  has  no 
power  to  punish  for  contempt  (and  whether  or  not 
he  has,  we  do  not  here  decide),  and  that  therefore,  if 
the  above  views  are  correct,  a  party  cannot  enforce  the 
taking  of  a  deposition  before  such  officer.  But  he  would 
have  had  a  similar  grievance  of  more  magnitude  if  the 
legislature  had  not  provided  at  all  for  taking  testimony 
out  of  court.  The  right  to  take  and  use  a  deposition  is 
a  mere  statutory  privilege,  and  can  be  exercised  and  en- 
forced only  in  the  manner  and  to  the  extent  provided  by 
the  statute  which  gives  it.  And  if  a  party  selects,  out 
of  the  officers  before  whom  depositions  may  be  taken,  one 
who  cannot  punish  for  contempt,  he  puts  himself,  so 
far  as  that  method  of  enforcing  the  attendance  of  his 
witness  is  concerned,  out  of  the  reach  of  legislative  grace, 
and  must  rely  upon  the  provisions  that  the  disobedient 
witness  forfeits  to  the  aggrieved  party  one  hundred  dol- 
lars, and  all  damages  sustained  by  his  failure  to  attend; 
and  that,  if  he  be  a  party,  his  complaint  or  answer  may 
be  stricken  out.  (Code  Civ.  Proc.,  sees.  1191,  1192.) 
Whether  or  not  the  power  to  enforce  the  attendance  of 
witnesses  out  of  court  should  be  enlarged  is  a  question 
for  legislative  determination. 

The  orders  adjudging  petitioners  guilty  of  contempt, 
and  punishing  them  therefor,  are  annulled,  and  the  court 
below  is  directed  to  dismiss  the  proceeding. 

Sharpstein,  J.,  Searls,  C.  J.,  and  Temple,  J.,  con- 
curred. 
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[No.  9642.    Department  Two.  — June  13,  1887.] 

A.  F.  COLLINS,  Respondent,  v.  H.  B.  ANGELL  et 
AL.     H.  B.  ANGELL,  Appellant. 

SUPFLXMEITTABT  PROCEEDINGS  —  ReTUBN  OF  EXECUTION  UNSATISFIED  — 

Obdeb  fob  Examination  —  Affidavit  bx>e  —  Filing  of  —  Apfeab- 
ANCE  OF  Judgment  Debtob.  —  Where  an  execution  has  been  re- 
turned unsatisfied,  an  order  directing  the  judgment  debtor  to  ap- 
pear before  a  referee  to  answer  concerning  his  property  is  not  void 
because  the  affidavit  of  the  judgment  creditor  on  which  it  was 
issued  was  not  filed  until  the  filing;:  oC  the  report  of  the  referee,  if 
the  judgment  debtor,  after  being  served  with  the  affidavit  and 
order,  appears  before  the  referee,  and  submits  to  the  examination 
without  objection. 

Id.  —  Affidavit  when  Unnzcessabt  fob  Obdeb  of  Examination.  — 
In  supplementary  proceedings  under  section  714  of  the  Code  of 
Civil  Procedure,  after  an  execution  has  been  returned  unsatisfied, 
the  judgment  creditor  is  entitled  to  an  order  directing  the  judg- 
ment debtor  to  appear  and  answer  concerning  his  property,  without 
making  any  affidavit  therefor. 

Id.  —  Obdeb  fob  Assignment  of  Pbopebtt  bt  Debtob  —  Evidence.  — 
In  such  proceedings,  an  order  directing  the  judgment  debtor  to 
assign  all  his  right,  title,  and  interest  in  certain  letters  patent  of 
the  United  States  cannot  be  assailed  on  the  ground  that  it  does 
not  appear  that  he  has  any  property  therein,  when  the  evidence 
on  that  point  is  conflicting. 

fo.  —  Pboceedinos  not  a  New  Action  —  Assignment  of  Judgment. 
—  Supplementary  proceedings,  whether  had  before  or  after  the  re- 
turn of  the  execution  unsatisfied,  are  not  in  the  nature  of  a  new 
action,  and  an  order  rendered  therein  in  favor  of  the  judgment 
creditor,  directing  the  judgment  debtor  to  assign  certain  property 
in  satisfaction  of  the  judgment,  will  not  be  reversed,  although  the 
judgment  creditor  states  in  his  affidavit  for  the  order  of  exaifaina- 
tion  that  he  had  assigned  the  judgment,  and  only  has  a  contingent 
interest  therein. 

Id.  —  Intebpleadeb  by  Judgment  Debtor.  —  In  such  proceedings,  the 
judgment  debtor  is  not  entitled,  under  section  386  of  the  Code  of 
Civil  Procedure,  to  apply  for  leave  to  interplead  the  judgment 
creditor  with  other  persons,  to  compel  them  to  litigate  their  re- 
spective claims  to  the  property  ordered  to  be  assigned. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  directing  the  assign- 
ment of  certain  property  in  proceedings  supplementary  to 
execution. 


The  facts  are  stated  in  the  opinion  of  the  court. 

LXXU.    CAI.. — 33 
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Gray  &  Haven,  for  Appellants. 

5*.  W,  Holladay,  and  E.  B.  Holladay,  for  Respondent. 

McFarland,  J. —  Plaintiff  having  recovered  judgment 
against  defendants  for  $2,742,  with  interest  and  costs, 
and  an  execution  issued  thereon  having  been  returned 
wholly  unsatisfied,  he  procured  an  order  from  the  judge 
of  the  court  in  which  the  judgment  was  rendered,  requir- 
ing defendants  to  appear  before  the  court  commissioner, 
as  referee,  at  a  certain  time  and  place,  to  answer  con- 
cerning their  property.  Defendant  H.  B.  Angell  ap- 
peared before  the  referee,  who  took  the  evidence  offered, 
and  reported  the  same  to  the  judge.  Thereupon  the 
court  made  an  order  that  said  defendant  execute  and  de- 
liver to  A.  B.  Forbes,  a  receiver  appointed  for  that  pur- 
pose, assignments  of  his  right,  title,  and  interest  in  and 
to  certain  letters  patent,  issued  to  him  by  the  United 
States,  to  be  thereafter  sold  in  such  manner  as  should  be 
directed,  for  the  satisfaction  of  respondent's  said  judgment. 
From  this  order  the  defendant  Angell  appeals. 

Appellant's  first  contention  is,  that  the  order  requiring 
him  to  appear  before  the  referee  was  void, —  and  there- 
fore all  subsequent  proceedings  invalid, —  because  the 
affidavit  made  by  the  respondent  at  the  time  said  order 
was  made  was  not  filed  by  the  clerk  until  the  filing  of  the 
report  of  the  referree.  This  contention  goes  upon  the 
assumption  that  there  is  a  radical  distinction  between 
the  provisions  of  section  714  and  those  of  section  715  of 
the  Code  of  Civil  Procedure.  But  admitting  this  to  be 
so,  the  point  is  too  inconsiderable  to  bear  the  weight  it 
is  expected  to  carry.  It  would  have  been  more  regfular, 
of  course,  to  have  filed  the  affidavit  before  its  presenta- 
tion to  the  judge.  And  no  doubt  it  would  have  been 
filed  immediately  at  any  time,  or  a  new  proceeding 
would  have  been  commenced,  upon  suggestion  or  objec- 
tion by  appellant.     But  after  service  of  the  affidavit  and 
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order  upon  appellant,  he  appeared  before  the  referee  and 
went  through  with  the  examination  without  any  objec- 
tion whatever.  Thereupon  the  report  of  the  referee, 
together  with  the  affidavit,  were  filed;  and  the  order  ap- 
pealed from  was  made  after  such  filing.  Under  these 
circumstances,  the  point  that  the  whole  proceeding  is 
void  for  want  of  jurisdiction  is  untenable.  Bryant  v. 
Bank  of  California,  6  West  Coast  Rep.  540,  cited  by  a  >- 
pellant,  decides  no  more  than  that  when  papers  are 
offered  to  prove  a  judicial  record,  it  must  appear  that  they 
came  from  the  files  of  the  court  and  the  custody  of  the 
clerk. 

But  as  the  execution  in  this  case  had  been  returned 
unsatisfied,  respondent  was  entitled  to  the  order  without 
any  affidavit, —  as  provided  in  section  714  of  the  Code 
of  Civil  Procedure.  The  main  distinction  between  that 
section  and  section  715  seems  to  be  that,  under  the  latter, 
supplementary  proceedings  may  be  commenced  before  the 
return  of  the  execution,  provided  it  has  been  issued,  and 
that  in  such  case  an  affidavit  is  necessary,  showing  that 
the  judgment  debtor  has  property  which  he  refuses  to 
apply  to  the  satisfaction  of  the  judgment.  In  other  re- 
spects the  proceedings  under  these  two  sections,  and  those 
which  follow  on  the  same  subject,  seem  to  be  the  same. 
The  fact  appearing  in  the  affidavit  —  if  the  latter  is  to  be 
considered  at  all  —  that  respondent,  upon  information  and 
belief,  had  some  knowledge  of  certain  specific  property  of 
appellant,  is  immaterial. 

Appellant  also  makes  the  point  that  it  does  not  appear 
from  the  evidence  that  he  had  any  property  in  the  letters 
patent.  But  there  was  evidence  to  that  effect;  and  the 
conclusion  to  which  the  court  came  upon  the  question 
is  not  assailable  upon  the  ground  that  there  was  no  evi- 
dence to  support  it.  Moreover,  appellant  was  only  or- 
dered to  assign  all  his  "  right,  title,  and  interest "  in  the 
patents. 

Appellant,  assuming  that  this  proceeding  is  equivalent 
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to  a  new  suit,  and  that  the  affidavit  should  be  regarded 
as  a  creditor's  bill,  contends  that  the  order  should  be  re- 
versed because  respondent  states  in  the  affidavit  that  he 
has  assigned  the  judgment,  but  still  claims  a  contingent 
interest  in  the  same.  This  view,  however,  would  not  be 
correct  even  if  the  order  had  been  made  under  section 
715,  and  necessarily  based  in  part  upon  an  affidavit.  It 
would  still  have  been  a  proceeding  in  the  original  case, 
auxiliary  and  supplementary  thereto,  and  not  a  new  ac- 
tion. But,  as  before  stated,  the  order  was  based  on  the 
record  facts  of  the  judgment  and  the  returned  execution. 
The  affidavit  merely  informed  the  judge  of  those  facts 
which  an  inspection  of  the  record  would  have  disclosed. 
The  affidavit  on  the  trial  of  an  issue  involving  the  extent 
of  respondent's  interest  in  the  judgment  might,  like  any 
other  declaration,  be  admissible  as  an  item  of  evidence, 
but  in  other  respects  it  has  no  virtue. 

Appellant  also  appeals  from  another  order  —  or  rather 
from  another  part  of  the  same  order  — "  refusing  to 
grant  the  motion  of  said  H.  B.  Angell  for  leave  to  com- 
mence an  action  to  interplead  plaintiff  and  Elizabeth  A. 
Risdon,  with  certain  other  parties,  to  compel  them  to 
litigate  their  several  claims  to  said  patents."  This  mo- 
tion was  based  on  section  386,  Code  of  Civil  Procedure. 
But  as  that  section  refers  to  cases  where  "  an  action  is 
pending,"  it  is  doubtful  if  it  applies  at  all  to  a  "  proceed- 
ing" like  this.  Assuming,  however,  that  it  might  apply 
here,  the  section  provides  for  an  application  to  "  substi- 
tute *'  some  other  person  as  defendant  in  place  of  the  mov- 
ing party, —  not  "  for  leave  to  commence  an  action  to  inter- 
plead "  other  parties.  And  then  the  defendant  must  be  in 
the  position  of  a  stake-holder,  having  no  interest  in  the 
litigation, —  which  is  not  the  position  of  appellant  here. 
Lastly,  the  appellant  could  have  commenced  his  proposed 
action  without  any  "  leave." 

No  questions  as  to  the  requirements  of  a  legal  assign- 
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ment  of  patent  rights,  or  as  to  what  title  purchasers  from 
the  receiver  would  get,  arise  in  this  case. 
The  orders  appealed  from  are  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred 


[No.  11611.     In  Bank.  — June  13,  1887.] 

JOSEPH  MERRIAM,  Appellant,  v.  BOARD  OF  SU- 
PERVISORS OF  YUBA  COUNTY,  Respondent. 

Ii?jxjNCTioN  —  Restraining  Supebyisors  —  Auditino  Illegal  Claims. 
—  An  injunction  will  not  lie  at  the  instance  of  a  tax-payer  of  a 
county  to  restrain  the  board  of  supervisors  from  examining,  audit- 
ing, or  ordering  paid  certain  claims  on  the  ground  that  the  same 
are  not  proper  or  valid  demands  against  the  county. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yuba  County. 

The  action  was  brought  by  a  tax-payer  of  Yuba  County 
to  enjoin  the  board  of  supervisors  from  examining,  au- 
diting, or  ordering  paid  certain  alleged  improper  and 
illegal  claims  arising  out  of  services  rendered  in  the 
United  States  courts,  in  certain  actions  therein  pending, 
for  the  purpose  of  restraining  persons  from  mining  by  the 
hydraulic  process,  and  sending  their  tailings  down  the 
Yuba  and  other  rivers.  The  complaint,  after  alleging 
that  the  plaintiff  is  a  resident  of  and  tax-payer  of  Yuba 
County  proceeds  to  aver  that  the  board  of  supervisors 
of  the  county  has  allowed  and  ordered  paid  a  large  sum 
of  money  from  the  county  treasury,  and  has  expressed 
its  determination,  as  such  board,  to  examine,  audit,  and 
or'ler  paid  other  demands  amounting  to  ten  thousand 
dollars;  that  said  claims  arose  out  of  a  certain  action 
brought  in  the  United  States  Circuit  Court  by  Edwards 
Woodruff  against  the  North  Bloomfield  Gravel  Mining 
Company,  and  other  persons  engaged  in  the  business  of 
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hydraulic  mining  that  neither  the  county  of  Yuba  nor 
any  of  its  officers  were  ever  a  party  to  such  suit;  that,  for 
the  purpose  of  conducting  the  suit,  attorneys  were  em- 
ployed on  behalf  of  the  plaintiff;  that  a  large  number  of 
spies  have  been  employed  for  the  purpose  of  ascertaining 
whether  the  injunctions  granted  therein  have  been  obeyed, 
and  that  they  have  a  personal  understanding  with  a  ma- 
jority of  the  board  of  supervisors  that  the  latter  would, 
in  its  official  capacity,  examine,  allow,  audit,  order  paid, 
and  cause  to  be  paid  out  of  the  county  treasury,  their 
wages  and  expenses;  that  the  attorneys  in  said  case  have 
a  similar  understanding  with  a  majority  of  the  board. 
The  complaint  further  alleges  that  unless  restrained  the 
board  of  supervisors  will  audit  and  allow  said  claims;  that 
the  county  treasury  will  be  exhausted  by  the  payment 
thereof,  and  the  rate  of  taxation  will  be  increased.  The 
defendant  demurred  to  the  complaint,  on  the  ground  that 
it  failed  to  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  subsequently,  upon  obtaining  leave  from  the  court, 
filed  an  amended  demurrer,  setting  forth  additional  grounds 
of  objection  to  the  complaint.  The  further  facts  are  stated 
in  the  opinion  of  the  court. 

Cross  &  Simonds,  for  Appellant. 

E,  A.  Forbes,  E.  A.  DaviSj  and  A.  L.  Hart,  for  Respond- 
ent. 

Temple,  J. —  It  is  not  necessary  to  consider  the  alleged 
error  in  allowing  the  amendment  to  the  demurrer,  as  the 
only  questions  which  we  find  it  necessary  to  consider  arise 
upon  the  general  demurrer,  which  are  the  same  in  each  de- 
murrer filed. 

The  case  appears  to  be  clearly  within  the  rule  laid  down 
in  Linden  v.  Case,  46  Cal.  171.  In  other  states,  it  is  true, 
such  suits  have  been  maintained,  although  the  rulings  do 
not  seem  to  be  uniform  upon  the  subject. 

It   is  hardly  claimed   here  that  there   is   an  excess  of 
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jurisdiction.  It  may  be  that  facts  exist  which  would  jus- 
tify the  board  in  allowing  the  claims.  We  must  presume 
that  the  board  will  do  its  duty,  and  we  cannot  assume 
that  the  claims  will  be  allowed  improperly.  How  can  the 
plaintiff  know,  or  this  court  decide  in  advance,  that  the 
claims  will  not  be  rejected  for  the  objections  alleged  against 
them  by  petitioner? 

Besides,  as  stated  in  Linden  v.  Case,  supra,  even  if  the 
board  should  allow  them,  the  county  and  tax-payers  are 
not  without  remedy.  The  auditor  ought  not  to  draw  his 
warrant  for  an  illegal  demand,  even  although  allowed 
by  the  board,  and  if  he  does  so  knowingly  and  willfully, 
he  is  personally  responsible,  and  may  be  made  to  refund 
the  money  thus  illegally  paid.  The  same  rule  applies 
to  the  treasurer.  The  warrant  drawn  by  the  auditor 
would  be  no  excuse  for  the  payment  of  a  claim  known 
to  be  not  a  lawful  charge.  Then  the  district  attorney  is 
required  to  look  after  the  affairs  of  the  county  and  it  is 
his  duty,  of  his  own  motion  to  commence  suits  to  recover 
moneys  illegally  paid  out.  (Pol.  Code,  sec.  4086;  County 
Government  Act,  sec.  8.)  The  members  of  the  board 
would  themselves  be  individually  responsible  for  moneys 
willfully  paid  out  without  authority  of  law.  They  are 
trustees  of  the  funds  for  certain  specified  purposes,  and 
cannot,  except  by  violating  their  oaths,  allow  them  to  be 
applied  to  other  purposes.  They  act  judicially,  it  is  true, 
and  will  not  be  held  accountable  for  mere  errors,  but 
they  will  not  be  excused  on  the  ground  that  they  have 
acted  honestly  merely  because  they  do  not  steal  the  funds. 
If  they  willfully  appropriate  moneys  for  a  purpose  not 
authorized  by  positive  law,  they  are  liable  civilly  and  crim- 
inally. 

If  other  safeguards  are  needed,  the  legislature  can  pro- 
vide them.     It  is  not  the  province  of  the  courts. 

Judgment  affirmed. 

Thornton,  J.,  Searls,  C.  J.,  and  Paterson,  J.,  con- 
curred. 


Digitized  byVjOOQlC 


620  Hedges  v.  Dam.  [Sup.  Ct. 

0  I.  .     I  I 

McKiNSTRY,  J.,  concurring. —  I  concur  in  the  judgment, 
on  the  authority  of  the  decision  in  Linden  v.  Case,  46  Cal. 
171. 

McFarland,  J.,  dissenting. —  I  dissent,  and  that  Linden 
V.  Case  should  be  overruled. 


[No.  11612.     In  Bank.— June  13,  1887.] 

ALBERT  HEDGES,  Appellant,  v.  B.  F.  DAM  et  al.. 
Respondents. 

Pleading  —  Bemubbeb  —  Amendment  as  of  Course.  —  Under  section 
472  of  the  Code  of  Civil  Procedure,  a  defendant,  after  filing  a  de- 
murrer to  the  complaint,  and  before  the  trial  of  the  issues  of  law 
thereon,  has  a  right  as  of  course  to  file  an  amended  demurrer. 

Id.  —  Action  against  Sufesvisobs  —  Allowance  and  Payment  of 
Illegal  Claims  —  Nature  of  Claims  must  be  Stated.  —  In  an 
action  against  the  members  of  a  board  of  supervisors  of  a  county 
to  recover  the  amount  of  certain  illegal  claims  alleged  to  have  been 
unlawfully  allowed  and  ordered  paid  by  them  in  their  official  ca- 
pacity out  of  the  county  treasury,  the  complaint  must  aver  the 
nature  of  the  claims,  in  order  that  it  may  }a^  determined  whether 
the  acts  complained  of  are  illegal.  A  mere  allegation  that  the 
members  of  the  board  "misappropriated,  wrongfmly,  unlawfully, 
and  illegally  allowed  and  paid  out,  large  sums  of  money,"  and 
that  the  demands  "were  wrongfully,  unlawfully,  and  without  au* 
thority  of  law  allowed  and  ordered  paid,"  states  only  a  legal  con- 
clusion, and  is  insufficient. 

Id.  —  Action  how  should  be  Bbouoht  —  Bight  of  Tax-pater  to 
Maintain  —  Distbict  Attobney.  —  Such  an  action  should  be 
brought  in  the  name  of  the  county  as  the  real  party  in  interest, 
and  the  district  attorney  is  the  proper  person  to  prosecute  it.  But 
conceding  that  a  tax-payer  has  the  right,  in  the  absence  of  an  ex- 
press statutory  authorization,  to  prosecute  the  action,  the  com- 
plaint must  then  allege  facts  showing  a  refusal  or  neglect  on  the 
part  of  the  district  attorney  to  institute  it. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yuba  County. 

The  action  was  brought  by  a  tax-payer  to  recover  the 
amount  of  certain  illegal  claims  alleged  to  have  been  un- 
lawfully  allowed   and   ordered   paid   by   three   of  the   de- 
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fendants,  as  members  of  the  board  of  supervisors  of  Yuba 
County,  out  of  the  county  treasury.  The  further  facts  are 
stated  in  the  opinion  of  the  court. 

Cross  &  Simonds,  for  Appellant. 

E.  A.  Davis,  and  A.  L.  Hart,  for  Respondents. 

Paterson,  J. —  1.  This  action  was  commenced  on  the 
31st  of  July,  1885.  A  demurrer  was  filed  on  August 
11,  1885.  Thereafter,  and  before  the  issue  of  law 
thus  raised  was  heard,  the  court,  on  motion  of  counsel 
for  defendants,  allowed  defendants  to  file  an  amended 
demurrer.  The  attorneys  for  plaintiff  were  served  with 
a  copy  of  the  amended  demurrer  before  the  motion  was 
made,  and  were  present  in  court  at  the  hearing.  Sec- 
tion 472,  Code  of  Civil  Procedure,  provides  that  "any 
pleading  may  be  amended  once  by  the  party  of  course, 
and  without  costs,  at  any  time  before  answer  or  demurrer 
filed,  or  after  demurrer  and  before  the  trial  of  the  issue 
of  law  thereon,  by  filing  the  same  as  amended,  and  serv- 
ing a  copy  on  the  adverse  party."  The  amended  demurrer, 
having  been  served  and  filed  before  trial  of  the  issues  of 
law  raised  by  the  original  demurrer,  took  the  place  of 
the  original,  and  the  court  committed  no  error  in  allowing 
it  to  be  filed.  Appellant  contends  that  the  "  pleading " 
referred  to  after  demurrer  is  the  complaint ;  but  the  section 
says  any  pleading,  and  of  course  a  demurrer  to  the  com- 
plaint is  a  pleading,  and  for  the  purpose  of  raising  an  "  is- 
sue of  law,"  is  as  important  as  the  complaint. 

2.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  alleges  that  "  said  board  of 
supervisors  misappropriated,  wrongfully,  unlawfully,  and 
illegally  allowed  and  paid  out,  large  sums  of  money,  and 
ordered  the  same  to  be  paid  out  of  the  county  treasury 
of  said  Yuba  County,  which  sums  of  money  were  paid 
out  upon  demands  presented  against  said  Yuba  County 
to  said   board   of  supervisors,   which  demands   were  not 
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legal  demands  against  said  county  of  Yuba,  nor  had  said 
board  of  supervisors  any  authority  or  right  to  allow  or 
audit  or  order  them  paid.  But  said  board  of  supervisors, 
as  such,  did  examine,  allow,  audit,  and  order  paid  all  of 
the  said  illegal  demands,  well  knowing  them  to  be  illegal 
demands,  and  all  of  said  demands  were  paid  out  of  the 
county  treasury  of  said  Yuba  County  because  the  said 
board  of  supervisors  did  examine,  allow,  audit,  and  order 
the  same  paid."  Then  follows  a  list  of  forty-nine  names, 
with  simply  dates  and  the  amounts  set  opposite  thereto, 
amounting  in  the  aggregate  to  $13,007.08,  and  the  com- 
plaint concludes  with  the  following  allegation :  "  That 
each  and  all  of  the  said  demands  were  wrongfully,  unlaw- 
fully, and  without  authority  of  law  allowed  and  ordered 
paid  by  said  board  of  supervisors,  and  by  reason  of  being 
so  allowed  and  ordered  paid,  were  afterwards  in  fact  paid 
out  of  the  county  treasury  of  said  county,  whereby  the 
said  county  treasury  has  been  depleted  to  the  extent  of 
the  said  amount  of  $13,007.08."  The  defendants  Flath- 
man,  Dam,  and  Babb  were  the  three  members  of  the  board 
who  voted  for  the  allowance  and  payment  of  said 
claims,  and  the  other  defendants  are  sureties  on  their  of- 
ficial bonds.  There  is  nothing  to  show  the  nature  of  the 
claims  allowed,  and  the  complaint  is  clearly  insufficient. 
Allegations  that  the  members  of  the  board  "  misappropri- 
ated, wrongfully,  unlawfully,  and  illegally  allowed  and  paid 
out,  large  sums  of  money,"  and  **  that  the  said  demands 
were  wrongfully,  unlawfully,  and  without  authority  of 
law  allowed  and  ordered  paid,"  are  mere  conclusions  of 
law.  It  has  been  held  repeatedly  that  the  facts  must  be 
stated  showing  wherein  the  facts  complained  of  are  un- 
lawful, wrongful,  or  illegal.  {Payne  v.  Treadwell,  16  Cal. 
220;  Branham  v.  Mayor  etc.  of  San  Jose,  24  Cal.  585; 
People  v.  San  Francisco,  27  Cal.  655 ;  Triplett  v.  Munter, 
50  Cal.  644;  Smith  v.  Ling,  68  Cal.  324.)  If  plaintiff 
bases  his  right  to  maintain  the  action  under  the  provis- 
ions of  section  4086,  Political  Code,  it  is  sufficient  to  say 
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that  the  complaint  does  not  charge  even  in  the  general  lan- 
guage of  that  law. 

3.  No  reasons  are  set  forth  in  the  complaint  why  this 
action  is  prosecuted  by  and  in  the  name  of  plaintiff,  a 
tax-payer,  instead  of  by  the  district  attorney,  in  the  name 
of  and  in  behalf  of  the  county.  It  is  not  alleged  even 
that  any  demand  was  made  by  plaintiff  either  for  the 
money,  or  for  the  institution  of  an  action  for  its  recovery. 
The  county  is  the  real  party  in  interest,  and  the  district 
attorney  is  the  proper  person  to  prosecute  actions  in  the 
name  of  the  county.  (Pol.  Code,  sec.  4256,  subd.  3; 
County  Government  Act,  sec.  136.)  If  it  be  admitted 
that  a  tax-payer  has  the  right,  even  in  the  absence  of 
an  express  statutory  authority,  to  prosecute  actions  of  this 
kind,  yet  we  think  facts  should  be  alleged  showing  a  re 
fusal  or  neglect  on  the  part  of  the  proper  officer  to  institute 
an  action. 

Judgment  affirmed. 

Searls,  C.  J.,  McKiNSTRY,  J.,  Thornton,  J.,  and 
Sharpstein,  J.,  concurred. 

McFarland,  J.,  and  Temple,  J.,  concurring. —  We  con- 
cur in  the  judgment  on  the  last  ground  stated,  and  also 
agree  to  the  views  expressed  in  relation  to  the  amended 
demurrer. 


[No.  11383.     In  Bank.  — June  13,  1887.] 

ELLEN  BROWN  et  al.,  Respondents,  v.  CENTRAL 
PACIFIC  RAILROAD  COMPANY,  Appellant. 

Railroad  —  Contributory  Negligence.  —  The  action  was  brouj^ht  to 
recover  damages  for  the  death  of  a  conductor  on  one  of  the  trains 
of  the  defendant.  On  a  review  of  the  evidence,  held,  tliat  the 
brakeman  and  conductor  were  guilty  of  negligence  contributing  to 
the  injury,  and  that  the  defendant  was  not  liable. 

Id.  —  Fellow-servants.  —  The  brakeman  and  conductor  on  a  railroad 
train  are  fellow-scrvants. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Glassell,  Smith  &  Patton,  Creed  Haymond,  and  IV.  C. 
Belcher,  for  Appellant. 

Howard,  Brousseau  &  Howard,  for  Respondents. 

Hayne,  C. —  Since  the  former  decision  ( 12  Pac.  Rep. 
512)  the  case  has  received  a  thorough  discussion,  which 
has  induced  a  change  of  view. 

Oilman  G.  Brown  was  conductor  on  one  of  the  defend- 
ant's trains  nmning  between  Los  Angeles  and  Yuma. 
During  the  night  of  April  7,  1877,  his  train  parted.  The 
forward  portion,  on  which  were  the  engineer,  the  fireman, 
and  the  head  brakeman,  ran  ahead  of  the  rear  portion, 
on  which  were  the  conductor  and  the  two  other  brake- 
men.  When  the  forward  portion  had  got  considerably 
in  advance,  the  head  brakeman  discovered  what  had  oc- 
curred, and  he  thereupon  had  the  engine  stopped,  and 
going  upon  the  top  of  the  rear  car,  signaled  the  engineer 
to  back.  The  engineer  obeyed  the  signal,  and  the  other 
portion  of  the  train  coming  on  of  its  own  momentum, 
a  collision  occurred,  which  caused  the  death  of  the  con- 
ductor. His  widow  and  heirs  bring  this  action  against 
the  company. 

Nothing  can  be  plainer  than  that  if  two  bodies  keep 
moving  towards  each  other  on  the  same  track,  a  collision 
must  result.  It  is  evident,  therefore,  that  somebody  on 
those  trains  must  have  been  guilty  of  negligence.  Who 
was  it?  those  on  the  forward  portion,  or  those  on  the 
rear  portion,  or  both  ?  We  think  that  there  was  negligence 
on  both  sides. 

1.  The  track  being  slightly  down  grade,  the  head 
brakeman  ought  to  have  known  that  it  was  imprudent 
to  back.     He  ought  to  have  kept  his  portion  of  the  train 
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moving  on,  **  even  to  the  next  station,  if  necessary,"  or 
at  least  he  should  have  allowed  ample  time  to  elapse  be- 
fore starting  back  to  see  what  had  become  of  the  other 
portion  of  the  train.  The  course  adopted  was,  under 
the  circumstances,  dangerous  in  the  extreme,  and  was  one 
of  the  main  causes  of  the  accident.  But  the  blame 
rests  upon  him,  and  not  upon  the  engineer.  The  uncon- 
tradicted evidence  is,  that  when  a  train  parts,  under  the 
circumstances  shown  in  this  case,  the  head  brakeman  be- 
comes the  conductor  of  the  portion  on  which  he  is,  and 
has  control  of  the  engineer.  Rule  44  is  not  in  con- 
flict with  this.  The  injunctions  laid  by  that  rule  upon 
the  engineer  are  not  intended  to  prevent  his  obeying  the 
higher  authorities.  If  the  conductor  or  head  brakeman 
is  there,  the  engineer  must  obey  his  instructions,  and  the 
evidence  shows  that  he  did  obey  them.  This  being  the 
case,  the  evidence  introduced  to  show  the  incompetence 
of  the  engineer  becomes  immaterial.  The  negligence 
was  that  of  the  head  brakeman;  and  since  he  was  the 
fellow-servant  of  the  deceased,  and  no  want  of  care  in 
his  selection  is  imputed  to  the  company,  it  cannot  be 
held  liable  for  what  occurred.  And  if  it  be  said  that, 
conceding  the  engineer  did  right  in  obeying  the  signals 
to  back,  yet  that  in  backing  he  ought  to  have  sounded 
his  whistle  and  rung  his  bell,  the  answer  is,  that  the  in- 
ducing cause  of  the  accident  was  backing  at  all,  and  that, 
this  having  been  done,  there  is  only  a  bare  possibility 
that  the  taking  of  the  precautions  mentioned  would  have 
made  any  difference,  especially  in  view  of  the  fact  that 
neither  of  the  brakemen  on  the  other  portion  of  the  car 
was  at  his  post,  and  that  nobody  there  was  aware  that  the 
train  had  parted. 

2.  There  seems  to  have  been  even  greater  negligence 
on  the  part  of  those  on  the  rear  portion  of  the  train. 
They  were  not  aware  that  the  train  had  parted.  This 
resulted  from  the  brakemen  not  being  at  their  posts. 
The  middle   brakeman   and  the   end   brakeman   were   in 
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the  baggage-car  with  the  conductor.  They  should  have 
been  at  their  posts, —  one  towards  the  middle  of  the  train, 
and  the  other  at  the  end.  In  view  of  what  happened,  it 
was  especially  important  for  the  middle  brakeman  to 
have  been  attending  to  his  duties.  He  testified  as  fol- 
lows :  ''  Question,  Had  you  been  there  could  you  have 
had  an  opportunity  of  finding  out  that  these  rear  cars 
had  become  detached  and  uncoupled?  Answer.  Most 
assuredly  I  should  have  seen  it.*'  There  was  not  the 
shadow  of  an  excuse  for  his  absence.  He  had  been 
called  into  the  car  by  the  deceased  to  assist  in  calling 
oflf  way-bills,  a  thing  which  he  should  not  have  been 
taken  from  his  post  to  do,  and  was  allowed  to  lounge 
there  after  the  calling  off  of  the  way-bills  had  been  con- 
cluded, which  was  inexcusable.  There  is  some  testimony 
that  he  was  "  sick"  at  the  time;  but  it  was  not  pretended 
that  he  was  incapacitated  from  attending  to  his  duties; 
and  nothing  short  of  incapacity  would  have  justified  the 
conductor  in  jeopardizing  the  lives  and  property  on  the 
train  by  allowing  the  brakeman  to  neglect  his  duty. 

The  rear  brakeman  was  in  the  car,  "  assorting  out  some 
mail  that  I  had  to  distribute."  It  is  not  suggested  that  he 
had  any  connection  with  the  post-office,  and  we  do  not 
understand  what  business  he  had  with  the  mail.  Just  be- 
fore the  accident  he  had  taken  a  seat  in  the  baggage-car. 
He  says :  "  I  had  no  more  than  seated  myself  in  the  end  of 
the  coach  than  the  collision  took  place." 

All  this  showed  negligence  on  the  part  of  the  deceased. 
It  was  his  duty  as  conductor  to  see  that  the  brakemen  were 
at  their  posts.  He  not  only  did  not  do  this,  but  he  was 
the  direct  cause  of  the  absence  from  duty  of  the  most  im- 
portant of  them.  He  was  therefore  directly  chargeable 
with  the  consequences. 

Either  of  the  foregoing  grounds  constituted  a  defense 
to  the  action;  and  the  evidence  in  support  of  each  is  \ui- 
contradicted.  If  it  be  said  that  the  presence  of  the  mid- 
dle  brakeman   at   his   post   might   have  made  no   differ- 
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ence,  because  he  might  not  have  discovered  the  parting 
of  the  train,  the  answer  is,  that  he  testifies  that  he  would 
have  discovered  it;  and  this  testimony  is  not  only  un- 
contradicted, but  is  in  accordance  with  all  the  probabil- 
ities. And  if  it  be  objected,  with  reference  to  the  other 
ground,  that  if  the  engineer,  when  backing,  had  blown 
his  whistle  and  rung  his  bell,  it  might  have  apprised 
those  on  the  rear  portion  of  the  train  of  their  danger, 
the  answer  is,  that  backing  at  all  was,  under  the  circum- 
stances, the  fatal  move,  and  that,  in  view  of  the  state  of 
things  on  the  rear  portion  of  the  train,  there  is  no  reason 
to  suppose  that  the  precautions  mentioned  would  have  made 
any  difference  in  the  result. 

But  if  we  assume  that  the  accident  might  possibly  have 
been  avoided  in  the  contingencies  mentioned,  the  negli- 
gence of  the  fellow-servant  in  the  one  case,  and  the  con- 
tributory negligence  of  the  deceased  in  the  other,  being 
clearly  shown,  and  directly  conducing  to  the  accident, 
the  mere  possibility  that  it  might  or  might  not  have 
been  avoided  in  a  certain  contingency  is  but  slight  evi- 
dence; and  the  provision  of  the  Code  is  that  slight  evi- 
dence will  not  support  a  verdict.  (Code  Civ.  Proc.,  sec. 
1835.) 

We  therefore  advise  that  the  judgment  and  order  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  cause 
remanded  for  a  new  trial. 

Rehearing  denied. 
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[No.  11791.    Department  One.  — June  14,  1887.] 

ALEXANDER  THOMPSON  et  al.,  Appellants,  v. 
WILLIAM   SPRAY,   Respondent. 

Mining  CLAni  —  Notice  op  Location  —  Amended  Notice  —  Omis- 
sion OF  Names  op  Priob  Locators  —  Abandonment.  —  Where 
several  persons  post  a  notice  of  location  on  a  mining  claim,  and 
sign  the  same  as  locators,  a  subsequent  notice  posted  on  the  same 
claim,  signed  by  a  part  only  of  the  original  locators,  and  by  other 
persons  whose  names  were  not  on  the  first  notice,  is  an  original 
notice  so  far  as  the  new  locators  are  concerned,  but  does  not  affect 
the  rights  of  the  prior  locators  whose  names  are  omitted,  nor  oper- 
ate as  an  abandonment  of  the  first  notice  by  the  persons  whose 
names  are  signed  to  both;  and  in  an  action  by  all  the  persons 
whose  names  are  signed  to  the  notices,  to  quiet  their  title  as 
against  an  adverse  claimant,  the  second  notice  is  admissible  in 
evidence. 

Id.  —  Evidence  op  Citizenship  —  Children  Born  in  State  —  Non- 
suit. —  In  such  an  action,  the  evidence  of  one  of  the  plaintiffs  that 
he  was  a  citizen  of  the  United  States  at  the  time  ot  the  location, 
and  that  the  other  plaintiffs  were  his  children,  and  were  all  born 
in  the  state  of  California,  is  sufficient  proof  of  the  citizenship  of 
the  plaintiffs  to  prevent  a  nonsuit  on  the  ground  that  they  were 
not  citizens  at  the  time  of  the  location. 

Id.  —  Minors  mat  Make  Location. —  Under  section  2319  of  the 
United  States  Revised  Statutes,  minors  who  are  citizens  of  the 
United  States  may  locate  mining  claims. 

Id.  —  Ratification  op  Location  —  Bringing  Suit.  —  An  unauthor- 
ized location  of  a  mining  claim  in  the  name  of  a  third  person,  by 
one  assuming  to  act  as  his  agent,  may  be  ratified  by  the  former; 
and  the  bringing  of  a  suit  by  him  to  quiet  the  title  acquired  under 
the  location  is  a  sufficient  ratification. 

Id.  —  Recording  and  Filing  Notice  —  Custom.  —  In  the  absence  of 
a  custom  requiring  it,  the  recording  of  a  notice  of  location  of  a 
mining  claim  is  not  essential  to  its  validity;  and  even  where  such 
a  custom  prevails,  the  fact  that  the  notice  is  recorded  before  it  is 
posted  does  not  render  it  invalid. 

Id.  —  Excessive  Location  —  Validitt  op.  —  A  location  of  a  mining 
claim  is  not  invalid  because  the  notice  of  location  claims  more 
land  than  the  locators  are  entitled  by  law  to  hold.  In  such  a  case, 
the  location  is  good  for  so  much  as  the  locator  is  entitled  to  hold, 
and  void  for  the  excess  only. 

Id.  —  Action  to  Quiet  Title  to  Claim  —  Averment  of  Citizenship. 

—  The  complaint  in  an  action  to  quiet  title  to  a  mining  claim, 
which  does  not  show  on  its  face  that  it  is  brought  under  section 
2326  of  the  United  States  Revised  Statutes,  is  not  defective  for 
failing  to  allege  that  the  plaintiff  is  a  citizen  of  the  United  States. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Amador  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  quiet  title  to  a  mining  claim. 
The  further  facts  are  stated  in  the  opinion. 

Eagon  &  Armstrong,  and  A,  C.  Brown,  for  Appellants. 

Rtist  &  Caminetti,  for  Respondent. 

Hayne,  C. —  The  action  is  in  relation  to  a  placer  min- 
ing claim  in  Amador  County,  and  was  brought  by  Alex- 
ander Thompson,  Sen.,  and  his  five  children  mentioned 
below.  At  the  trial  a  notice  of  location  was  introduced 
in  evidence,  dated  January  20,  1882,  and  signed  with  the 
names  Alexander  Thompson,  James  Thompson,  Alex- 
ander Thompson,  Jr.,  and  Matilda  Thompson.  The 
plaintiffs  then  offered  what  they  styled  an  "  amended  " 
notice,  which  bore  the  same  date,  and  contained  a  fuller 
description  of  the  property,  and  was  signed  with  the 
names  Alexander  Thompson,  Matilda  Thompson,  Mar- 
garet Thompson,  and  Bedelia  Thompson.  It  will  be 
observed  that  the  second  notice  omits  two  of  the  names 
on  the  first,  and  inserts  two  new  names  in  their  place. 
The  defendant  objected  to  the  introduction  of  the  second 
notice,  on  the  ground  that  it  was  not  an  "  amended '' 
notice,  inasmuch  as  the  names  were  not  the  same,  and 
that  no  abandonment  of  the  first  notice  had  been  shown. 
The  court  sustained  the  objection  and  excluded  the  evi- 
dence. 

We  think  this  was  error.  There  does  not  appear  to  be 
any  statute  of  this  state  providing  for  amending  notices 
of  location,  as  is  the  case  in  Colorado.  But  we  see  no 
reason  why,  if  locators  have  any  apprehension  as  to  the 
sufficiency  of  their  notice,  they  may  not  put  up  another 
one.  Whether  the  second  notice  is  to  be  treated  as  an 
original  notice,  or  whether  it  relates  back  to  the  posting 
of  the  first  one,  is  a  question  as  to  its  effect  which  it  is 
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not  material  to  consider.  In  the  present  case  the  rights 
of  James  Thompson  and  Alexander  Thompson,  Jr.,  whose 
names  were  on  the  first  notice,  but  not  on  the  second, 
could  not  be  affected  by  the  posting  of  the  second  notice. 
{Morton  v.  Solambo  etc.  Co.,  26  Cal.  527;  Gore  v.  Mc- 
Braycr,  18  Cal.  588.)  Margaret  and  Bedelia  Thompson 
had  nothing  to  do  with  the  first  notice.  Their  rights  rested 
on  the  second,  which,  as  to  them,  was  an  original  notice; 
and  they  were  certainly  entitled  to  have  it  introduced  in 
evidence.  With  respect  to  the  two  who  were  on  both 
notices,  w^e  think  that  they  also  were  entitled  to  have  the 
second  introduced  in  evidence.  The  second  would  not  op- 
erate as  an  abandonment  of  the  first.  {Weill  v.  Lucerne 
Mfg.  Co.,  11  Nev.  212,  213.)  But  it  was  not  necessary  to 
show  such  abandonment  to  render  the  second  notice  ad- 
missible. The  question  as  to  the  rights  of  the  plaintiffs  as 
between  themselves  does  not  arise  in  this  action. 

Upon  the  close  of  the  plaintiffs'  evidence  several  motions 
for  nonsuit  were  made  and  granted.  The  first  motion  was 
as  to  Margaret  and  Bedelia  Thompson.  Their  notice  of 
location  having  been  excluded,  the  motion  was  granted; 
but  as  above  shown,  the  exclusion  of  the  notice  was  er- 
roneous. 

The  defendant  then  moved  for  a  nonsuit  as  to  James, 
Matilda,  and  Alexander  Thompson,  Jr.  This  motion 
was  denied  as  to  Matilda,  and  granted  as  to  the  others. 
It  was  upon  four  grounds,  viz. :  that  they  were  not 
citizens  of  the  United  States;  that  they  were  minors  at 
the  time  of  the  location;  that  the  use  of  their  names  was 
unauthorized;  and  that  the  notice  was  recorded  before  it 
was  posted. 

Were  the  plaintiffs  citizens  of  the  United  States  at  the 
time  the  location  was  made?  We  think  the  evidence 
shows  that  they  were.  The  father  testified  as  follows: 
"  I  and  each  of  my  co-locaters  were,  at  the  time  of 
location  of  said  mining  claim,  citizens  of  the  United  States; 
mv    children    were    born    in    the    state    of    California." 
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The  testimony  that  all  the  locators  were  "  citizens " 
would,  perhaps,  have  been  excluded,  as  being  a  conclu- 
sion of  the  witness,  if  it  had  been  objected  to.  But  it 
having  been  allowed  to  go  in  without  objection,  we  think 
it  was  of  itself  sufficient  to  prevent  a  nonsuit  upon  this 
ground.  With  reference  to  the  children,  the  matter  was 
put  beyond  cavil  by  the  statement  that  they  were  born 
in  California.  The  provision  of  the  statute  is  that  "  all 
persons  born  in  the  United  States,  and  not  subject  to 
any  foreign  power,  excluding  Indians  not  taxed,  are  de- 
clared to  be  citizens  of  the  United  States."  (Rev.  Stat, 
sec.  1992.)  Here  citizenship  from  birth  is  the  rule. 
Subjection  to  a  foreign  power  is  the  exception.  A  case 
will  not  be  presumed  to  fall  within  the  exception.  Hence 
proof  of  birth  within  the  United  States  is  sufficient  in 
the  absence  of  a  showing  of  subjection  to  a  foreign  power. 
(See  Golden  Fleece  Co.  v.  Cable  Con.  Co.,  12  Nev.  325, 
326.)  The  testimony  of  the  father  was  good  evidence  of 
the  place  of  birth.  The  provision  for  proof  of  citizenship  by 
affidavit,  if  it  applies  (Rev.  Stat.  U.  S.,  sec.  2321),  is  not 
exclusive  of  other  modes  of  proof. 

Does  the  fact  that  these  plaintiffs  were  minors  at  the 
time  of  the  location  invalidate  the  notice  as  to  them? 
We  have  not  been  referred  to  any  decision  which  holds 
that  it  does.  The  provision  of  the  statute  is  that  min- 
eral deposits  in  public  lands  are  open  to  "  citizens  of 
the  United  States  and  those  who  have  declared  their 
intention,"  etc.  (Sec.  2319.)  No  requirement  that  the 
citizen  shall  be  of  any  particular  age  is  expressed.  And 
unless  we  are  prepared  to  affirm  that  minors  are  not 
citizens,  we  do  not  see  how  we  can  say  that  they  are  not 
entitled  to  the  benefit  of  the  act.  This  conclusion  is 
strengthened  by  the  circumstance  that  in  some  instances 
the  statute  expressly  requires  that  the  citizen  shall  be  of 
age.  Thus  in  reference  to  coal-lands  the  provision  is, 
that  "  every  person  above  the  age  of  twenty-one  years 
who  is  a  citizen  of  the  United  States,"  etc.     (Sec.  2347.) 
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So  with  reference  to  homesteads,  the  provision  is  that 
"  every  person  .  .  .  over  the  age  of  twenty-one  years, 
and  a  citizen,"  etc.  (Sec.  8295.)  The  expression  of  a 
requirement  as  to  age  in  some  instances  and  the  omis- 
sion of  It  in  others  is  significant.  Nor  is  there  any  rea- 
son in  the  nature  of  things  why  a  minor  may  not  make 
a  valid  location.  After  the  preliminary  steps  are  taken, 
all  that  is  required  is  that  a  certain  amount  of  work  shall 
be  done.  If  the  minor  can  do  it,  or  can  get  any  one  to 
do  it  for  him,  the  condition  imposed  by  the  statute  is  ful- 
filled; if  he  cannot,  his  claim  lapses,  and  the  mine  is  open 
to  location  by  others.  It  may  be  added  that,  so  far  as  we 
know,  it  is  the  practice  in  many  mining  communities  for 
minors  to  locate  claims. 

Did  the  father's  want  of  authority  from  his  children 
invalidate  the  notice  as  to  them  ?  He  testified  as  follows : 
"  I  had  no  power  of  attorney  to  sign  the  notice  for  my 
children,  nor  to  authorize  Mr.  Price  to  sign  their  names. 
None  of  them  gave  me  or  him  authority  to  sign  their  names. 
.  .  .  I  acted  for  them,  but  without  their  knowledge 
until  after  their  names  were  signed,  notice  recorded 
and  posted."  Unless  there  is  an  implication  from  the 
foregoing  that  he  acted  with  their  knowledge  after  their 
names  were  signed,  etc.,  it  does  not  appear  that  there  was 
any  ratification  by  all  the  children,  except  the  bringing  of 
the  suit. 

It  cannot  be  doubted  that  the  location  of  a  mining 
claim  may  be  made  by  agent.  {Gore  v.  McBrayer,  18 
Cal.  587.)  And  wherever  there  is  a  local  custom  to 
that  effect,  it  is  not  necessary  that  the  person  in  whose 
name  a  location  is  made  should  be  aware  that  it  has  been 
made.  {Morton  v.  Solambo  etc.  Co.,  26  Cal.  534.)  In  the 
absence  of  evidence  of  such  a  custom,  we  think  that 
there  must  be  either  authority  in  the  first  instance  or  a 
ratification.  Whether  a  ratification  will  be  presumed, 
in  accordance  with  what  is  said  in  Gore  v.  McBrayer, 
above  cited,  and  whether,  if  presumed  or  proven,  it  will 
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relate  back  to  the  posting  so  as  to  cut  off  intervening 
rights  (compare  Hibberd  v.  Smith,  67  Cal.  547),  need  not 
be  decided.  For  the  bringing  of  the  suit,  which  must 
be  taken  to  have  been  by  authority,  is  a  sufficient  ratifi- 
cation; and,  as  far  as  the  record  goes,  we  cannot  know 
that  there  were  any  intervening  rights,  the  assertions  in 
the  answer  being  denied  by  force  of  the  statute,  and  the 
defendant  not  having  introduced  any  evidence. 

Does  the  fact  that  the  notice  was  recorded  before  it 
was  posted  render  it  invalid?  We  think  not.  No  rec- 
ord is  necessary  in  the  absence  of  a  custom  requiring  it. 
{Golden  Fleece  Co.  v.  Cable  Co.,  12  Nev.  323;  Southern 
Cross  Co.  V.  Europa  Co.,  15  Nev.  38^;  Jupiter  Co.  v.  Bodie 
Co.,  7  Saw.  114.)  No  such  custom  was  proved  in  this 
case.  And  it  is  clear  that  the  doing  of  an  unnecessary 
act  cannot  vitiate  the  notice.  But  if  such  a  custom  were 
shown,  we  do  not  think  the  mere  order  in  which  the  acts 
are  done  of  sufficient  importance  to  render  them  of  no 
effect.  (See  generally  North  Noonday  Co.  v.  Orient  Co., 
6  Saw.  813.) 

This  motion,  therefore,  was  improperly  granted.  Af- 
ter it  had  been  granted,  the  defendant  moved  for  a  non- 
suit as  to  the  two  remaining  plaintiffs,  viz.,  Matilda  and 
Alexander  Thompson,  Sen.,  partly  upon  grounds  already 
considered,  and  partly  upon  the  ground  that  the  dismissal 
of  the  action  as  to  the  other  plaintiffs  left  these  two  claim- 
ing more  than  they  were  entitled  by  law  to  hold.  But  in 
such  case  the  location  is  good  for  as  much  as  the  party 
is  entitled  to  hold,  and  void  for  the  excess  only.  ( Rich- 
mond Co.  V.  Rose;  114  U.  S.  576.) 

It  results  that  the  nonsuit  as  to  Matilda  and  Alexander 
Thompson,  Sen.,  was  improperly  granted. 

The  respondent,  however,  seeks  to  uphold  the  judgment 
on  the  ground  that  the  action  is  under  section  2326  of 
the  United  States  Revised  Statutes,  and  that  so  treating 
it  the  complaint  is  defective  in  that  it  does  not  aver  that 
the  plaintiffs  are  citizens.     But  there   is   nothing  in   the 
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complaint  to  lead  any  one  to  suppose  that  it  was  brought 
under  the  provision  mentioned.  It  is  sufficient  as  a  com- 
plaint to  quiet  title  to  a  mining  claim.  (See  Pralus  v. 
Jefferson  etc,  Co.,  34  Cal.  559;  Praltis  v.  Pacific  etc.  Co., 
35  Cal.  34.)  The  plaintiff's  motive  in  bringing  the  action, 
or  the  use  which  he  may  be  able  to  make  of  the  judgment, 
should  he  obtain  one,  cannot  affect  the  question  of  the 
sufficiency  of  the  complaint. 

In  the  case  of  Lee  Doon  v.  Tesh,  68  Cal.  44,  the  com- 
plaint itself  showed  that  it  was  brought  under  section 
2326,  and  the  question  whether  it  could  not  have  been 
upheld  as  a  complaint  in  an  ordinary  action  to  quiet 
title  was  not  made  or  considered.  The  court  did  not 
hold  that  in  all  actions  in  relation  to  mining  claims  the 
complaint  must  aver  the  citizenship  of  the  plaintiffs.  It 
guarded  its  decision  from  any  such  inference  by  saying: 
"  We  must  not  be  understood  as  holding  that  in  all  ac- 
tions in  relation  to  mining  claims  it  is  necessary  for  plain- 
tiffs to  aver  citizenship."  And  we  think  that,  in  ordinary 
actions  in  relation  to  mining  claims,  the  general  allegation 
that  the  plaintiff  is  "  the  owner/'  etc.,  covers  all  the  essen- 
tial elements  of  ownership. 

We  therefore  advise  that  the  judgment  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial. 
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[No.  11073.    In  Bank.  — June  14,  1887.] 

CHARLES  REGARD,  Respondent,  v.  CALIFORNIA 
INSURANCE  COMPANY,  Appellant. 

Pbacticb  —  Apfeal  —  New  Tbiai.  —  Objection  that  Pboobbdinob 
ON  WEBE  NOT  IN  TiME.  —  An  objection  that  the  proceedings  in  the 
lower  court  for  a  new  trial  were  not  had  within  the  time  allowed 
by  law  will  not  be  considered  on  appeal,  when  no  such  objection 
was  raised  either  on  the  settlement  of  the  bill  of  exceptions  on 
which  the  motion  was  based,  or  on  the  hearing  of  the  motion. 

FiBE  InSUBANCE  —  CONSTBUCnON   OF  POLICY  —  ACTUAL  CasH  VaLCT 

OF  Building  —  Depbeciation  —  Evidencb.  —  The  action  was 
brought  on  a  policy  of  fire  insurance  to  recover  for  a  loss  caused 
by  the  burning  of  the  insured  building.  The  policy  in  question 
contained  a  provision  that  in  no  case  should  the  claim  for  loss  be 
for  a  greater  sum  than  the  actual  damage  to  or  cash  yalue  rf  the 
property  at  the  time  of  the  fire;  that  the  cash  value  of  the  prop- 
erty should  in  no  case  exceed  what  would  be  the  cost  to  the  assured 
at  the  time  of  the  fire  of  replacing  the  same;  and  in  case  of  the 
depreciation  of  the  property  from  use  or  otherwise,  a  suitable  de- 
duction from  the  cash  cost  of  replacing  the  same  should  be  made 
to  ascertain  the  actual  cash  value.  On  the  trial,  a  witness,  having 
testified  as  to  the  cost  of  replacing  the  building,  was  asked  by  the 
defendant  what  would  be  a  reasonable  deduction  from  his  estimate 
of  the  cost  of  replacing  for  depreciations  in  the  value  of  the  orig- 
inal building  since  the  time  it  was  built.  The  court  excluded  the 
question  on  the  ground  that  it  was  immaterial.  EeiAy  that  the 
ruling  was  proper,  as  the  material  question  was.  What  was  the 
actual  condition  and  value  of  the  building  at  the  time  of  the  fire? 

pBACTiCE  —  Appeal  —  Hearing  in  Depabtment  and  in  Bank  —  Pe- 
tition FOB  Reheabing.  —  When  a  case  has  been  heard  and  decided 
by  the  Supreme  Court  in  Department,  and  afterwards  by  the  court 
in  Bank,  the  right  to  petition  for  a  rehearing  in  Bank  will  not  be 
recognized. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Plumas  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  on  a  policy  of  fire  insurance 
to  recover  the  loss  sustained  by  the  burning  of  the  insured 
building.  The  further  facts  are  stated  in  the  opinion  of 
the  court. 


E,  W.  McGraw,  for  Appellant. 

W.  W.  Kellogg,  and  R,  H,  F,  Variel,  for  Respondent 
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Paterson,  J.  —  It  is  urged  by  respondent  that  the  pro- 
ceedings in  the  court  below  for  a  new  trial  were  not  within 
the  time  allowed  by  law  therefor,  and  that  in  consequence 
thereof  we  should  consider  only  the  judgment  roll  on  this 
appeal.  It  is  sufficient  to  say  in  answer  to  this  proposition 
that  no  objection  was  made  in  the  court  below  to  the 
proposed  bill  of  exceptions,  or  to  the  hearing  of  the 
motion  for  a  new  trial.  The  appellant  prepared  and  served 
its  proposed  bill  of  exceptions;  the  respondent,  without 
objection,  proposed  amendments  thereto.  The  court,  with- 
out objection,  settled  the  bill,  fixed  a  time  for  argument, 
heard  and  decided  the  motion  for  a  new  trial  without  any 
suggestion  from  respondent  that  the  proceedings  had  not 
been  commenced  in  time  or  prosecuted  with  diligence. 
Under  these  circumstances,  we  think  that  the  respondent's 
objections  ought  not  to  be  heard  in  this  court.  The  record 
is  silent  upon  the  question  whether  any  extension  of  time 
was  given  by  order  or  by  stipulation  (Gray  v.  Nunun,  63 
Cal.  220.) 

The  plaintiff  recovered  a  judgment  of  $1,950,  and  from 
that  judgment,  and  an  order  denying  a  motion  for  a  new 
trial,  the  defendant  appealed. 

It  is  contended  by  appellant  that  the  plaintiff  ought  not 
to  recover,  because  he  overvalued  the  property,  and  because 
he  falsely  represented  that  he  was  the  sole  owner  of  the 
property  insured.  The  policy  contained  stipulations  that 
in  the  event  of  false  representations  in  regard  to  any  of 
these  matters  the  policy  should  be  void.  Upon  these 
issues  the  court  found  in  favor  of  the  plaintiflF,  and  the 
findings  are  supported  by  the  evidence. 

In  the  policy  upon  which  the  plaintiff  founded  his 
right  to  recover,  there  is  this  provision  as  to  the  measure 
and  mode  of  computing  the  damages :  "  In  no  case  shall 
the  claim  be  for  a  greater  sum  than  the  actual  damage  to 
or  cash  value  of  the  property  at  the  time  of  the  fire. 
....  The  cash  value  of  property  destroyed  or  damaged 
bv  fire  shall  in  no  case  exceed  what  would  be  the  cost  to 
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the  assured  at  the  time  of  the  fire  of  replacing  the  same; 
and  in  case  of  the  depreciation  of  such  property  from  use 
or  otherwise,  a  suitable  deduction  from  the  cash  cost  of 
replacing  the  same  shall  be  made  to  ascertain  the  actual 
cash  value." 

Upon  these  provisions  in  the  policy,  and  the  rulings  of 
the  court  on  the  evidence  offered  on  this  topic,  the  appellant 
places  its  chief  reliance  for  a  reversal  of  the  judgment. 
The  record  is  as  follows :  — 

"  William  Kinzie,  witness  for  plaintiff,  testified :  Am  a 
carpenter  and  mechanic;  know  the  cost  of  building  in 
Quincy  for  many  years  past;  was  well  acquainted  with 
Regard's  saloon  that  was  burned.  At  the  time  of  the  fire 
it  would  have  cost  $1,264  to  replace  that  building.  In 
October,  1888,  materials  were  a  little  higher  than  at  the 
time  of  the  fire,  and  then  it  would  have  cost  $1,334. 

"  Cross-examination :  — 

"  What  is  a  reasonable  deduction  from  your  cost  of  re- 
placing the  building  for  depreciation  in  the  value  of  the 
original  building,  which  was  built  in  1856  or  1857?  Ob- 
jected to  as  not  cross-examination,  —  that  the  question 
was  irrelevant  and  immaterial.  Objection  sustained,  and 
defendant  excepted. 

"  G.  B.  Somner,  called  for  plaintiff,  testified  same  as 
witness  Kinzie." 

defendant's  testimony. 

G.  B.  Somner,  recalled  for  defendant,  testified:  Of  the 
$1,264,  cost  of  replacing  that  building,  $809  would  be  for 
the  original  building,  and  the  rest  for  the  additions. 

"  Q.  —  What  would  be  a  reasonable  deduction  from 
your  estimate  of  the  cost  of  replacing  the  building  for 
depreciations  in  the  value  of  the  original  building,  which 
was  built  in  1856  or  1857?  Objected  to  by  plaintiff  as 
immaterial,  irrelevant,  and  incompetent. 

"  The  court  to  counsel  for  defendant:  Depreciation  from 
what  time? 
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"  Mr.  McGraw :  From  the  time  the  building  was  built 

"  The  Court :  That  is  not  proper.     I  will  allow  you  to 

prove  depreciation   since  the  policy  was   issued,   but  not 

before.     Objection  sustained.     Defendant  excepted  to  the 

ruling." 

This  point  of  contention  raised  between  counsel  and 
the  court  as  to  the  period  of  depreciation,  it  seems  to  us, 
is  one  of  form  and  theory,  and  without  merit  or  applica- 
tion. The  age  of  the  building  is  not  an  essential  ele- 
ment of  the  criterion  for  damages  which  is  prescribed 
by  the  contract.  The  material  questions  —  the  ultimate 
facts  to  be  determined  —  are.  What  was  the  actual  condi- 
tion of  the  building  immediately  before  the  fire?  To 
what  extent  was  it  worn  or  dilapidated  by  use  or  by  the 
elements?  How  much  worse  was  its  condition  than  a 
new  building  of  the  same  plan,  form,  and  execution? 
and  what  is  a  reasonable  deduction  for  the  depreciation? 
The  time  when  the  building  was  erected  is  immaterial. 
The  house  may  have  been  built  at  one  time,  painted  at 
another,  decorated  still  later,  improved  at  intervals,  and 
the  exact  time  when  it  reached  its  best  finish  be  for- 
gotten. How,  then,  shall  we  apply  the  rule  contended  for 
by  defendant?  The  facts  in  this  case  illustrate  its  inap- 
plicability. Many  and  great  changes  had  been  wrought 
in  the  form  and  substance  of  the  building.  After  a  quar- 
ter of  a  century  the  original  building  was  transferred  to 
another  lot.  A  part  of  the  sills  had  been  removed  and 
new  ones  put  in  their  places,  portions  of  the  floor  were 
treated  in  like  manner,  new  lathing  was  substituted, 
the  ceiling  was  plastered,  the  walls  were  "  patched  "  and 
papered,  the  wainscoting  repaired,  and  a  brick  chimney 
added.  In  January,  1882,  a  new  wing  was  attached,  and 
in  August,  1883,  an  addition  was  erected  which  appears 
to  have  been  fully  half  as  large  as  the  original  building. 
To  enable  a  witness  to  apply  intelligently  the  rule  con- 
tended for  in  this  case,  he  must  have  watched  for  nearly 
thirty  years  the  changes  which  had  occurred  in  the  build- 
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ing  by  use  thereof  and  by  action  of  the  elements.  But, 
as  stated  before,  the  period  of  time  through  which  the 
building  had  passed  is  immaterial,  the  material  question 
being,  what  was  its  actual  condition  and  value  at  the 
time  of  the  fire.  The  word  "  depreciation "  seems  to 
have  been  used  by  the  parties  to  the  contract  rather  in 
the  sense  of  deterioration  than  in  its  strict  significa- 
tion. 

No  other  effort  was  made  by  defendant  to  show  the 
condition  or  value  of  the  building  than  as  shown  in  the 
above  copy  of  the  record.  We  think,  therefore,  that  the 
failure  of  the  defendant  to  show  the  actual  detriment,  if 
any,  for  which  a  deduction  should  be  allowed,  was  due  to 
its  adherence  to  an  immaterial  matter.  The  fact  that  the 
court  erroneously  proposed  another  and  more  limited 
period  of  "  depreciation  "  was  not,  under  the  circumstances, 
such  an  error  as  could  have  operated  to  the  prejudice  of 
the  defendant. 

The  witnesses  Kinzie  and  Somner  were  experts,  knew 
the  building,  and  could  have  stated,  no  doubt,  how  much 
less  the  old  building  was  worth  than  the  new  one,  the  value 
of  which  they  had  fixed  in  the  sum  of  $1,264. 

The  evidence  is  sufficient  to  justify  the  findings  of  the 
court  as  to  the  value  of  the  building.  Mr.  Dorsch,  agent 
for  defendant,  testified  that  he  examined  the  whole  prop- 
erty insured,  including  the  building,  and  thought  the  values 
were  fair.  It  is  conceded  by  respondent  that  the  judgment 
is  excessive  to  the  amount  of  $185,  the  value  of  certain 
articles  which  the  court  below  considered  under  the  descrip- 
tion of  "  bar-room  fixtures." 

The  cause  is  remanded,  with  directions  to  the  Superior 
Court  to  modify  the  judgment  by  substituting  the  figures 
$1,765  for  the  figures  $1,950.  In  all  other  respects  the 
judgment  and  order  are  affirmed. 

Searls,  C.  J.,  Thornton,  J.,  and  McFarland,  J.,  con- 
curred. 
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A  motion  for  a  rehearing  having  been  subsequently 
made,  the  following  opinion  was  rendered  on  the  22d  of 
June,  1887:  — 

The  Court.  —  This  cause  was  heard  and  decided  in 
Department,  after  which  a  rehearing  in  Bank  was  or- 
dered, where  the  cause  was  again  heard  and  decided.  Ap- 
pellant now  files  a  second  petition  for  a  rehearing. 

The  petition  is  denied  for  the  reasons,  —  1.  That  an  ex- 
amination of  the  record  shows  no  sufficient  cause  there- 
for; and  2.  That  the  constitution  does  not  provide  for  a 
rehearing  of  causes  decided  in  Bank,  and  the  statute  (Code 
Civ.  Proc,  sec.  45)  expressly  provides  that  "every  judg- 
ment of  the  court  in  Bank  shall  be  final,  except  in  cases  in 
which  no  previous  judgment  has  been  rendered  in  one  of 
the  Departments,"  etc. 

Whatever  may  be  the  inherent  right  of  the  court,  in- 
dependent of  statutory  provision,  to  amend,  alter,  modify, 
or  set  aside  its  judgments,  —  a  question  upon  which  we 
express  no  opinion,  —  we  think  it  clear  that  the  right  to 
petition  for  a  rehearing  should  not  be  recognized  in  cases 
decided  in  Department,  and  afterward  in  Bank. 


[No.  11962.    Department  One.  —  June  16,  1887.] 

B.  M.  LINDSAY,  Respondent,  v.  T.  H.  STEWART, 

Appellant. 

Plea  in  Abatement  —  Pendency  of  Fobmeb  Action  —  Defense  when 
Sustained.  —  A  plea  in  abatement  on  the  ground  of  the  pendency 
of  a  former  action  will  not  be  sustained,  unless  it  appears  that  the 
plaintiff  in  the  former  action  is  the  same  as  in  the  action  in  which 
the  plea  is  offered,  and  that  the  cause  of  action  in  both  is  founded 
upon  one  entire  contract,  or  upon  one  single  or  continuous  tort. 

Id.  —  Pleading  —  Countebclaim  —  Balance  Due  on  Open  Acxx)unt 
—  Prior  Action  by  Defendant  on  Certain  Items  of  —  Election 
of  Remedies.  —  In  an  action  founded  on  contract,  the  defendant 
may  set  up  by  way  of  counterclaim  a  cause  of  action  existing  in 
his  favor  against  the  plaintiff  for  a  balance  due  on  an  open,  mutual, 
and  current  account,  notwithstanding  a  prior  action  brought   by 
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him  against  the  plaintiff  on  certain  items  of  the  account  is  still 
pending  and  undetermined.  In  such  a  case  the  defendant  need  not 
dismiss  the  prior  action,  nor  elect  between  it  and  the  counterclaim. 

Id.  —  Affibmative  Relief  on  Countebclaim  —  Set-off.  —  In  such  a 
case,  if  the  items  of  the  account  on  which  the  prior  action  is 
founded  aggregate  less  than  the  demand  of  the  plaintiff,  the  de- 
fendant is  not  entitled  to  affirmative  relief  on  his  counterclaim, 
although  the  balance  due  on  the  entire  account  is  greater;  he  may, 
however,  set  off  any  and  all  items  of  the  account,  whether  included 
in  the  prior  action  or  not,  as  a  defense  to  the  demand  of  the 
plaintiff. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Ventura  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  A.  Sheppard.  /.  Marion  Brooks,  and  Frederick  Hall, 
for  Appellant. 

Blackstock  &  Shepherd,  for  Respondent. 

Paterson,  J.  —  This  action  was  commenced  in  Febru- 
ary, 1886,  to  recover  from  the  defendant,  first,  the  sum 
of  $750  with  interest,  alleged  to  be  due  on  a  promissory 
note  executed  and  delivered  by  defendant  to  M.  H.  Lind- 
say, who  assigned  to  plaintiff;  second,  the  sum  of  $396.91, 
for  work,  money  advanced,  and  merchandise  furnished  by 
plaintiff,  at  request  of  defendant,  between  February  11, 
1884,  and  February  10,  1886. 

The  defendant  answered,  denying  generally  and  spe- 
cifically every  allegation  of  the  complaint,  and  setting  up 
a  further  defense  and  counterclaim,  alleging  that  plaintiff 
was  indebted  to  him  in  the  sum  of  $1,660.18  for  the  balance 
due  on  a  mutual,  open,  and  current  account  for  goods  sold 
and  delivered  by  defendant  to  plaintiff,  also  for  work  done, 
money  lent  and  paid  out,  lands  sold,  rent  of  land,  board  and 
lodging,  and  for  pasturage,  —  all  between  January  1,  1884, 
and  December  14,  1885. 

The  court  found,  —  1.  That  the  note  for  $750  was 
executed  and  delivered,  and  thereafter  duly  assigned,  as 
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alleged  in  the  complaint,  that  only  part  thereof  was  paid, 
and  there  was  still  due  and  unpaid  $292.50. 

2.  That  of  the  items  claimed  by  plaintiff  in  his  "  second 
cause  of  action,"  the  sum  of  $188.25  was  still  unpaid. 

3.  That  defendant,  on  February  8,  1886,  commenced  an 
action  in  the  Justice's  Court  against  plaintiff  for  the  sum 
of  $118.18,  for  money  lent,  labor  performed,  and  merchan- 
dise furnished,  all  of  which  items  were  included  in  and 
were  a  part  of  the  counterclaim  set  forth  in  the  answer  of 
defendant  herein;  that  the  defendant  therein  (plaintiff 
herein)  appeared  and  answered,  denying  each  and  every 
allegation  of  the  complaint,  and  that  said  cause  in  Justice's 
Court  was  at  the  commencement  of  this  suit  and  is  **  still 
pending  and  undecided,  and  has  not  been  dismissed  nor  dis- 
continued." 

4.  As  conclusions  of  law,  the  court  finds  that  plaintiff 
is  entitled  to  judgment ;  that  plaintiff's  plea  in  abatement  be 
sustained  and  defendant's  counterclaim  be  abated  and  dis- 
missed, and  that  plaintiff  is  entitled  to  judgment  against 
defendant  for  $480.75  and  costs. 

The  judgment  was  that  "  plaintiff  do  have  and  recover 
of  and  from  T.  H.  Stewart,  defendant,  $480.75,  and  costs 
amounting  to  $128.15." 

There  was  no  plea  in  abatement  to  the  counterclaim 
of  defendant,  and  there  could  be  no  such  plea  under 
the  circumstances.  To  sustain  the  defense  of  a  former 
action  pending,  it  must  appear  that  in  that  action  the 
plaintiff  is  the  same  as  in  the  action  in  which  the  plea  is 
offered,  and  the  cause  of  action  in  both  must  be  founded 
upon  one  entire  contract  or  upon  one  single  or  continu- 
ous tortious  act.  The  law  abhors  a  multiplicity  of  ac- 
tions, and  will  not  permit  a  party  to  prosecute  two  actions 
for  the  same  cause,  because  it  annoys  and  harasses  the 
defendant  without  cause;  but  there  can  be  no  reason  for 
the  application  of  this  rule  in  cases  where  the  defendant 
in  the  former  action  is  the  aggressor,  and  the  other  party 
relies  upon  the  matters  contained   in  that  action  for  his 
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defense.  {^Ayres  v.  Bensley,  32  Cal.  630 ;  Herriter  v.  Por- 
ter, 23  Cal.  385.) 

In  Naylor  v.  Schenck,  3  E.  D.  Smith,  135,  the  court, 
speaking  upon  this  subject,  said :  "  There  is  in  this  holding 
a  misapprehension  of  the  defendants'  position.  They  are 
not  prosecuting  two  actions,  one  of  which  abates  the  other. 
In  an  endeavor  to  recover  their  damages,  they  find  them- 
selves prosecuted  by  their  adversary.  They  may  defend 
by  setting  up  any  matter  which  the  law  recognizes  as  a 
defense,  whether  it  be  a  cause  of  action,  or  whether  it  be 
a  judgment  actually  recovered  thereon,  —  the  only  differ- 
ence being  that  after  judgment  it  must  be  used  as  a  judg- 
ment, and  by  way  of  set-off." 

The  defendant  herein  was  not  bound  to  dismiss  his  action 
in  the  Justice's  Court,  nor  was  he  required  to  elect  between 
that  action  and  his  defense  in  this  suit,  the  former  not  hav- 
ing gone  to  judgment.  (Fuller  v.  Read,  15  How.  Pr.  238; 
Wiltsie  v.  Northam,  3  Bosw.  168.) 

We  think,  however,  that  defendant  can  make  use  of 
the  matters  contained  in  his  counterclaim  only  in  de- 
fense of  the  plaintiff's  claim,  and  as  an  offset  thereto, 
and  will  not  be  entitled  to  judgment  in  his  favor  for 
any  balance  due  on  the  account.  In  his  counterclaim 
defendant  alleges :  **  That  the  plaintiff  is  indebted  to 
the  defendant  in  the  sum  of  $1,660.13,  the  balance  due 
defendant  on  the  ninth  day  of  February,  1886,  upon  a 
mutual,  open,  and  current  account  in  which  there  were 
reciprocal  demands  between  the  plaintiff  and  defendant," 
and  that  the  items  were  "  charged  in  account  between  the 
first  day  of  January,  1884,  and  the  fourteenth  day  of 
December,  1885,  the  date  of  the  last  item  of  said  account, 
all  of  which  will  more  fully  appear  from  the  copy  of  ac- 
count hereto  annexed  and  made  a  part  of  this  amended 
answer  and  counterclaim,  marked  *  A  ' ;  that  the  aggre- 
gate amount  of  said  above  alleged  items  of  account  and 
demands  is  the  sum  of  $1,797.80,  no  part  of  which  has 
been  paid,  except  the  sum  of  $137.75,  leaving  a  balance 
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of  $1,660.13  of  said  demand  unpaid;  that  the  plaintiff  re- 
fused to  pay  the  same." 

As  before  stated,  this  account  contained  all  of  the  items 
sued  for  in  the  Justice's  Court,  and  all  were  due  at  the 
time  that  suit  was  commenced.  The  defendant  could  not 
have  maintained  another  action  against  plaintiff  for  the 
balance  of  the  account. 

The  allegations  of  the  counterclaim  clearly  show  that  the 
balance  of  the  mutual,  open,  and  current  account  in  favor 
of  the  defendant  constitutes  an  entire  demand,  against 
which  it  was  intended  the  statute  should  not  begin  to  run 
earlier  than  the  date  of  the  last  item,  to  wit,  December  14, 
1885.  Such  an  account  cannot  be  severed,  and  different 
suits  be  brought  upon  it  piecemeal  {Corey  v.  Miller,  12  R. 
I.  338;  Borngesser  v.  Harrison,  12  Wis.  544;  S.  C,  78 
Am.  Dec.  757) ;  and  if  action  be  brought  in  such  case  for 
a  part  only  of  the  items,  he  cannot  afterwards  sue  for  the 
rest.  For  the  purpose  of  defending  against  the  claim  of 
his  adversary,  however,  he  may  set  out  any  and  all  items 
of  the  account,  whether  included  in  the  former  action  pend- 
ing or  not. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

Temple,  J.,  and  McKinstry,  J.,  concurred. 


[No.  9829.    Department  One.  —  June  16,  1887.] 

JOHN    H.    WISE   ET    AL.,   Appellants,   v,   J.    E.    P. 
WILLIAMS  ET  AL.,  Respondents. 

COPARTNEBSHIP   —   CONTRACT    EXECUTED    IN    NaMB   OF   —   ESTOPPEL   TO 

Dent  Firm  Relationship.  —  In  an  action  to  enforce  a  promissory 
note  executed  to  the  plaintiffs  as  a  copartnership,  neither  the 
makers  of  the  note  nor  their  personal  representatives  can  dispute 
the  firm  relationship. 

Id.  —  Pleading  —  Avermeptt  op  Partnership  Relation  —  Statement 
IN  Caption  of  Complaint.  —  In  an  action  by  a  partnership,  a 
showing  in  the  caption  of  the  complaint  that  the  plaintiffs  are 
partners  is  not  indispensable,  if  in  the  body  of  the  complaint  it  be 
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specifically  averred  that  the  plaintiffs  are  in  fact  partners,  and  it 
appear  from  the  facts  alleged  that  the  obligation  sued  on  was 
created  in  favor  of  the  partnership. 

Id.  —  Action  against  Executor  ob  Aoministbatob  —  Avebmbnt  of 
Repbesentative  Chabacteb.  —  In  an  action  against  an  executor  or 
administrator,  the  complaint  need  not  allege  the  facts  showing  how 
the  defendant  became  invested  with  his  representative  character; 
an  allegation  that  he  is  the  executor  or  administrator  is  sufficient. 

Id.  —  Estate  of  Decedent  —  Action  to  Fobxclobe  Mobiqage  against 
Homestead  —  Statute  of  Limitations.  —  Under  section  1569  of 
the  Code  of  Civil  Procedure,  an  action  against  the  estate  of  a  de- 
ceased person  to  foreclose  a  mortgage  on  a  homestead  is  not  af- 
fected by  the  statute  of  limitations  pending  the  proceedings  for  the 
settlement  of  the  estate,  when  the  mortgage  and  the  note  secured 
thereby  have  been  presented  to  the  administrator  of  the  estate  and 
to  the  judge,  and  allowed  by  them. 

Id.  —  Defense  of  Statute  of  Limitations  how  Haised  —  Demubbeb. 
—  The  defense  of  the  statute  of  limitations  cannot  be  taken  by  a 
demurrer  to  the  complaint,  unless  it  clearly  appears  therefrom  that 
the  plaintiff's  cause  of  action  is  barred.  If  it  do  not  so  appear, 
the  defense  must  be  raised  by  answer. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Merced  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  P.  Cole,  and  E.  Jackman,  for  Appellants. 

/.  K.  Law,  for  Respondents. 

Paterson,  J.  —  The  demurrer  of  the  defendants  Hal- 
linan,  administrator  of  the  estate  of  Sarah  Connell, 
deceased,  and  J.  B.  Connell,  a  minor,  by  Hallinan,  his 
guardian,  was  sustained,  and  plaintiff  having  refused  to 
amend,  judgment  was  entered  in  favor  of  said  defendants 
for  costs  of  the  action.  The  grounds  of  demurrer  are, 
that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  that  the  cause  of  action  is 
barred  by  the  provisions  of  section  337  of  the  Code  of 
Civil  Procedure,  and  that  there  is  a  defect  or  misjoinder 
of  parties  plaintiff  in  this:  that  said  note  and  mortgage 
were  executed  to  Christy  and  Wise,  and  John  H.  Wise 
and  Thomas  Denigan  have  brought  this  action  as  individu- 
als, and  have  shown  no  assignment  from  Christy  and  Wise 

to  them. 

Lzxn.  CAL. — 36 
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The  amended  complaint  was  filed  August  22,  1883.  The 
note  and  mortgage  were  made  May  2,  1877,  and  became 
due  May  2,  1878.  The  note  was  executed  by  John,  and  the 
mortgage  by  him  and  his  wife,  Sarah  Connell. 

On  October  24,  1877,  John  and  his  wife  filed  a  declara- 
tion of  homestead  on  the  land  mortgaged  to  plaintiffs. 
Thereafter  John  died,  and  on  July  19,  1880,  Sarah,  his 
widow,  qualified  as  administratrix. 

December  21,  1880,  the  claim  of  plaintiffs,  which  had 
been  picsented  to  the  administratrix  and  the  judge,  was 
allowed  and  filed.  December  27,  1880,  the  court  set  aside 
to  Sarah  Connell  the  land  in  suit  as  a  homestead.  February 
17,  1882,  Sarah  Connell  died.  February  20,  1883, 
Williams  was  appointed  administrator  of  the  estate  of  John 
Connell. 

Hallinan  was  appointed  administrator  of  Sarah  Connell's 
estate,  but  the  date  of  his  appointment  is  not  stated. 

The  other  defendants  are  heirs  of  said  John  and  Sarah 
Connell. 

1.  The  complaint  sets  forth  a  copy  of  the  note  signed 
by  John  Connell,  w^hich  is  made  payable  to  the  order  of 
Christy  and  Wise.  It  is  then  alleged  "  that  in  order  to 
secure  the  payment  of  said  note  the  said  John  Connell 
and  his  wife  did  execute  and  deliver  to  John  H.  Wise 
and  Thomas  Denigan,  composing  the  firm  of  Christy  and 
Wise,  a  mortgage  on  those  pieces  of  land,"  etc.  (describ- 
ing them).  The  complaint  further  avers  that  on  the 
second  day  of  May,  1877,  said  John  H.  W.  and  T.  D. 
wxre  copartners  doing  business  under  the  firm  name  of 
C.  &  W.,  and  that  said  J.  C,  being  indebted  to  said  firm, 
executed  and  delivered  to  them  his  said  promissory 
note. 

Having  thus  dealt  with  plaintiflfs  as  a  firm,  neither  John 
nor  Sarah  could  be  heard  to  dispute  the  firm  relationship, 
and  their  representatives  stand  in  no  better  position  to  con- 
test the  same. 

While  a  pleading   should   show  in  cases  of  this  kind 
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the  copartnership  relation  of  the  plaintiffs  in  the  cap- 
tion of  the  complaint,  such  a  showing  is  not  an  indis- 
pensable matter  if  in  the  body  of  the  complaint  it  be 
specifically  averred  that  the  plaintiffs  are  in  fact  co- 
partners, and  it  appears  from  the  facts  alleged  that  the 
obligation  relied  upon  is  one  that  has  been  created  in 
favor  of  such  copartnership.  Thus  it  is  said  in  Bliss 
on  Code  Pleading,  section  145 :  "  It  is  not  absolutely  nec- 
essary that  the  title  describe  the  parties  as  partners,  and 
give  the  partnership  names,  provided  the  fact  appears  in 
the  body  of  the  complaint."  And  in  New  York  it  is  held 
that  if  the  names  are  intelligibly  given  in  the  body  of  the 
complaint  it  is  sufficient.  {Hill  v.  T/iacter,  3  How.  407. 
See  also  Spear  v.  IVard,  20  Cal.  660;  Halleck  v.  Jaudin, 
34Cal.  174.) 

The  case  of  McCord  v.  Seale,  56  Cal.  262,  was  decided 
upon  the  evidence  introduced  showing  a  copartnership 
transaction,  —  the  plaintiffs  insisting  upon  a  liability  to 
them  as  individuals.  The  intimation  made  therein  to 
the  effect  that  the  allegation  of  a  copartnership  might 
be  treated  as  surplusage  is,  as  matter  of  pleading,  mere 
dictum. 

2.  It  was  sufficient  to  allege  that  the  defendant  J.  H. 
is  the  administrator  of  the  estate  of  Sarah  C,  deceased. 
Where  a  plaintiff  sues  in  a  representative  capacity,  he 
must  allege  matters  showing  his  appointment,  but  such 
is  not  the  case  as  to  defendants  who  are  sued  as  exec- 
utors or  administrators.  "  In  actions  against  executors 
or  administrators,  it  is  not  necessary  to  allege  in  the  com- 
plaint facts  showing  how  the  defendant  became  invested 
w^ith  his  representative  capacity,  but  simply  that  they 
are  such  executors  or  administrators."  (2  Wait's  Pr. 
374.) 

3.  As  to  the  statute  of  limitations,  the  code  (Code  Civ. 
Proc,  sec.  1475)  requires  all  claims  against  a  home- 
stead to  be  presented  to  the  administrator.  {Camp  v. 
Grider,  62  Cal.  21.)     It  does  not  appear  that  the  estate 
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of  John  Connell  was  closed  when  suit  was  brought,  and 
the  note  and  mortgage  having  been  presented  to  his 
administratrix  on  the  twentieth  day  of  December,  1880, 
and  allowed,  the  statute  ceased  to  run.  "  No  claim 
against  any  estate  which  has  been  presented  and  allowed 
is  affected  by  the  statute  of  limitations  pending  the  pro- 
ceedings for  the  settlement  of  the  estate."  (Code  Civ. 
Proc.,  sec.  1569;  Estate  of  Schroeder,  46  Cal.  317;  Do/ts  v. 
Dohs,  60  Cal.  255 ;  Savings  and  Loan  Soc.  v.  Hutchinson, 
68  Cal.  53.) 

4.  It  is  claimed  by  respondent  that  as  to  Sarah  Con- 
nell, unless  the  complaint  contains  some  averment  show- 
ing that  the  statute  had  not  run  against  her,  the  action 
is  barred.  The  burden,  however,  is  upon  defendant  to 
show  that  plaintiff's  cause  of  action  is  barred.  Unless 
it  clearly  appears  from  the  face  of  the  complaint  that  plain- 
tiff's cause  of  action  is  barred,  the  issue  must  be  raised  by 
answer.  It  does  not  appear  from  the  complaint  when  the 
administrator  of  Sarah  Connell  was  appointed.  Hence  the 
(juestion  cannot  be  raised  upon  demurrer.  (Harmon  v. 
Page,  62  Cal.  449 ;  Willis  v.  Farley,  24  Cal.  491 ;  Savings 
and  Loan  Soc.  v.  Hutchinson,  68  Cal.  53 ;  Cameron  v.  San 
Francisco,  68  Cal.  390.) 

Judgment  reversed,  with  directions  to  the  court  fjcJow 
to  overrule  the  demurrer. 

Temple,  J.,  and  McKinstry,  J.,  concurred. 
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[Xo.  11670.    Department  One.  ^  June  17,  1887.] 

In  the  Matter  of  the  Estate  of  B.  F.  SULLEN- 
BERGER, Deceased. 

Mutual,  Open,  and  Cubbbnt  Account.  —  In  order  to  constitute  a 
mutual,  open,  and  current  account,  the  transactions  must  be  be- 
tween the  parties  to  the  account.  Transactions  with  the  executor 
of  one  of  them,  not  in  his  official  capacity,  cannot  affect  the  ac- 
count. 

Id.  —  Novation  —  Substitution  of  New  Obligation.  —  Loose  state- 
ments made  by  the  maker  of  a  note  to  the  executor  of  the  deceased 
payee,  to  the  effect  that  he  would  settle  the  entire  indebtedness 
existing  between  them,  and  would  pay  the  executor  any  balance 
that  might  be  due  from  him  upon  the  termination  of  certain  busi« 
ness  transactions  in  which  they  were  engaged,  do  not  amount  to 
the  substitution  of  a  new  obligation  in  place  of  the  note,  within 
the  meaning  of  section  1531  of  the  Civil  Code,  and  hence  do  not 
constitute  a  novation. 

Id.  —  Claim  against  Estate  —  Must  be  Founded  on  New  Obliga- 
tion.—  Where  a  promissory  note  is  extinguished  by  the  substitu- 
tion of  a  new  obligation  in  its  place,  and  afterwards  the  maker  of 
the  note  dies,  the  claim  presented  against  his  estate  must  be  based 
upon  the  new  obligation,  and  not  upon  the  note. 

Id.  —  Claim  cannot  be  Amended  afteb  Time  fob  Presentation.  —  A 
claim  against  the  estate  of  a  deceased  person,  which  has  been  duly 
allowed  and  filed,  cannot  be  substantially  changed,  either  by  amend- 
ment or  otherwise,  after  the  expiration  of  the  time  for  the  pres- 
entation of  claims. 

Id.  —  Ex  Parte  Allowance  of  Claim  —  Judge  may  Set  Aside  with- 
out Notice  to  Claimant.  —  An  allowance  by  the  judge  of  a  claim 
against  the  estate  of  a  deceased  person,  made  on  an  ex  parte  ap- 
plication, may  subsequently  be  set  aside  by  him  without  notice  to 
the  claimant. 

Appeal  from  an  order  of  the  Superior  Court  of  Yolo 
County  setting  aside  the  allowance  of  a  claim  against  the 
estate  of  a  deceased  person. 

The  facts  are  stated  in  the  opinion. 

Armstrong  &  Hinkson,  and  Benjamin  Bullard,  for  Ap- 
pellant. 

Reese  Clark,  for  Respondent. 

Hayne,  C.  —  This  is  an  appeal  from  an  order  setting 
.aside  the  allowance  by  the  judge  of  a  claim  against  the 
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estate.  The  ground  of  the  order  was  that  the  claim  was 
barred  by  the  statute  of  limitations. 

We  think  the  claim  was  barred.  It  was  upon  a  prom- 
issory note  dated  December  2,  1878,  and  payable  eight 
months  after  date.  Sullenberger  died  December  5,  1883, 
at  which  time  the  statute  had  run  against  the  note,  un- 
less the  case  is  taken  out  of  its  operation  by  the  following 
circumstances:  After  the  death  of  L.  C.  Drummond  (the 
payee),  Sullenberger  (the  maker)  sold  some  wheat  to  M. 
Drummond,  who  was  the  son  of  the  payee  and  the  exec- 
utor of  his  will,  and  delivered  some  hogs  to  him  to  be 
sold;  and  M.  Drummond  advanced  some  money  to  Sul- 
lenberger and  paid  some  of  his  debts,  and  testifies  that 
on  one  occasion,  when  about  to  go  on  a  short  journey, 
**  he  said  that  when  he  should  return,  which  would  be  in 
a  short  time,  he  would  settle  the  whole  indebtedness;  and 
if  the  proceeds  of  the  wheat  and  hogs  were  not  sufficient 
to  settle  the  note  and  money  advanced  and  paid  to  his 
creditors,  he  would  pay  the  balance."  M.  Drummond 
sold  the  hogs,  and  after  applying  the  proceeds  of  the  hogs 
and  wheat  to  the  various  demands  against  Sullenberger, 
there  remained  due  on  the  note  a  balance  of  $828,  for  which 
sum  the  claim  was  presented.  Two  grounds  are  urged  to 
show  that  the  foregoing  circumstances  take  the  case  out  of 
the  statute. 

1.  It  is  said  that  the  transactions  mentioned  consti- 
tute a  mutual,  open,  and  current  account.  But  if  we  as- 
sume that  this  is  so,  the  account  was  not  between  the 
parties  to  the  note.  There  is  no  evidence  that  M.  Drum- 
mond had  any  authority  from  the  Probate  Court  that 
the  estate  of  which  he  was  executor  should  advance 
money  to  Sullenberger,  or  pay  his  debts,  or  buy  his 
wheat,  or  act  as  his  broker  in  selling  hogs.  And  it 
does  not  appear  that  the  estate  did  so.  So  far  as  the 
evidence  showed,  M.  Drummond  advanced  his  own 
money  for  the  purposes  mentioned,  and  acted  individ- 
ually in  his  purchase  of  the  wheat  and  sale  of  the  hogs. 
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His  testimony  is  as  follows ;  "  He  was  going  away  from 
Davisville  temporarily,  and  was  owing  some  to  me  and 
Liggett  and  to  other  persons.  He  delivered  to  me  some 
hogs  to  sell  for  him  and  Liggett,  and  /  had  bought  from 
him  his  wheat.  /  was  to  let  him  have  some  money  then, 
which  /  did,  and  paid  some  debts  for  him.'*  There  is 
not  a  word  to  show  any  dealing  between  Sullenberger 
and  the  estate  of  Drummond.  The  passage  first  above 
quoted  amounts  to  nothing  more  than  a  permission  from 
Sullenberger  to  M.  Drummond  to  apply  whatever  balance 
should  remain  in  his  hands  to  the  payment  of  the  note 
due  to  the  estate.  We  attach  no  importance  to  the  state- 
ment of  M.  Drummond  that  the  note  was  "  considered  a 
part "  of  the  business  transactions  which  he  had  with  Sul- 
lenberger, or  that  it  *'  was  understood  to  form  a  part  of  the 
indebtedness." 

2.  It  is  argued  that  there  was  a  novation,  and  that 
the  provision  requiring  a  writing  to  take  a  case  out  of 
the  statute  does  not  apply,  because  there  was  a  new  con- 
sideration. Without  considering  the  latter  branch  of 
this  argument,  it  is  sufficient  to  say  that  the  loose  state- 
ments of  Sullenberger,  to  the  effect  that  he  "  would  settle 
the  whole  indebtedness  "  on  his  return,  and  would  "  pay 
the  balance  "  if  a  balance  should  remain  after  application 
of  proceeds  of  sales,  do  not  amount  to  **  the  substitution  of 
a  new  obligation  between  the  same  parties  with  intent  to 
extinguish  the  old  obligation/'  and  hence  there  was  no  no- 
vation. (Civ.  Code,  sec.  1531.)  If,  however,  we  overlook 
this,  and  disregard  the  fact  that  the  new  consideration  did 
not  move  from  the  estate,  then  it  would  follow  that  the 
claim  should  not  have  been  on  the  note,  but  upon  the  "  new 
obligation,"  which  must  have  existed  if  there  was  any 
novation.  The  claim,  however,  which  was  allowed,  and 
the  allowance  of  which  was  set  aside,  was  a  simple  claim 
upon  the  note. 

The  "  amended  claim,"  which  was  allowed  to  be  filed 
"  in  opposition  to  the  motion  "  to   vacate  the  allowance 
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of  the  first  claim,  is  not  an  element  of  the  question.  No 
substantial  change  can  be  made  in  a  claim  on  file,  either 
by  way  of  amendment  or  otherwise,  after  the  expiration 
of  the  time  for  the  presentation  of  claims.  Furthermore, 
the  permission  was  merely  to  file  the  "  amended  claim  " 
on  the  hearing  of  the  motion.  When  the  court  came  to 
consider  the  matter,  it  rejected  the  claim. 

But  it  is  urged  that  the  allowance  of  the  first  claim 
was  a  judgment,  and  that  the  court  could  not  set  aside  its 
action  for  mere  error.  But  if  it  was  a  judgment  in  this 
sense,  it  was  a  judgment  obtained  ex  parte,  and  the  rule 
with  reference  to  the  power  of  a  court  to  revise  its  own 
action  suffers  an  exception  in  the  case  of  ex  parte  pro- 
ceedings. This  must  necessarily  be  so;  for  if  an  appeal 
should  be  taken  directly  from  the  "  judgment "  allowing 
the  claim,  it  must  be  heard  upon  the  case  made  upon  the 
application  to  the  court  below;  and  the  opposing  party 
is  not  heard  upon  such  application,  and  consequently  has 
had  no  opportunity  to  present  his  side  of  the  question.  The 
only  way  he  has  to  make  a  showing  is  by  moving  to  set 
aside  the  "  judgment." 

Exception  is  taken  to  the  notice  of  motion  to  set  aside. 
But  the  order  allowing  the  claim  having  been  made  out 
of  court  and  without  notice,  no  notice  of  motion  to  set 
it  aside  was  necessary.  (Code  Civ.  Proc.,  sec.  937.) 
Moreover,  we  think  the  notice  was,  under  the  circum- 
stances, suflScient. 

In  the  foregoing  we  have  assumed  that  the  order  was 
appealable,  the  question  not  having  been  argued. 

We  therefore  advise  that  the  order  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed. 
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[No.  9646.     Department  Two.  — June  17,  1887.] 

JOHN  B.  WINTERS,  Appellant,  v.  JOHN  W.  PEAR- 
SON, Respondent. 

Attachment  —  ArriDAviT  fob  —  Altbbnativb  Statement  in.  —  An 
affidavit  for  an  attachment  is  rendered  fatally  defective  by  an  alter- 
native statement  therein  to  the  effect  that  the  payment  of  the  con- 
tract on  which  the  action  is  brought  has  not  been  secured  by  any 
mortgage  upon  real  or  personal  property,  or,  if  originally  so  se- 
cured, that  such  security  has  become  valueless  without  any  act  of 
the  plaintiff. 

Id.  —  Motion  to  Dissolve  Attachment  —  Affidavit  cannot  be 
Amended  on.  —  On  a  motion  to  discharee  a  writ  of  attachment  on 
the  ground  that  it  was  improperly  or  irregularly  issued,  the  affi- 
davit on  which  the  writ  was  issued  cannot  be  amended. 

Id.  —  Release  of  Attached  Pboperty  —  Waiveb  of  Right  to  Applt 
FOB  Dissolution.  —  A  defendant  whose  property  has  been  attached 
does  not  waive  the  right  to  apply  for  a  discharge  of  the  writ  be- 
cause he  had  previously  obtaine^l  a  release  of  the  property  by  giv- 
ing the  undertaking  required  by  sections  554  and  655  of  the  (XkIc 
of  Civil  Procedure. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  dissolving  an  attach- 
ment. 

The  action  was  brought  on  a  promissory  note,  and  a 
writ  of  attachment  was  issued  therein  and  levied  on  prop- 
erty of  the  defendant  on  the  6th  of  November,  1876. 
On  the  27th  of  February,  1877,  the  defendant  procured 
a  release  of  the  attached  property  by  executing  the  bond 
required  by  sections  554  and  555  of  the  Code  of  Civil 
Procedure,  and  afterwards  moved  to  have  the  attach- 
ment dissolved,  on  the  ground  that  the  affidavit  on  which 
it  was  issued  was  defective.  The  alleged  defect  in  the 
affidavit  consisted  in  the  alternative  statement  that  the 
"  contract  was  made  and  is  payable  in  this  state,  and 
that  the  payment  of  the  same  has  not  been  secured  by 
any  mortgage  upon  real  or  personal  property,  or,  if  origi- 
nally so  secured,  that  such  security  has,  without  any 
act  of  the  plaintiff,  become  valueless."  On  the  hearing 
of  the  motion,  the  plaintiff  asked  leave  to  file  an  amended 
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affidavit,  which  was  denied  by  the  court.     The  further  facts 
are  stated  in  the  opinion  of  the  court. 

William  M.  Pierson,  and  Neumann  &  Eickhoff,  for 
Appellant. 

Edward  Lynch,  for  Respondent. 

Thornton,  J.  —  The  attachment  was  improperly  and 
irregularly  issued  within  the  ruling  of  this  court  in  IVilke  v. 
Cohn,  54  Cal.  212. 

On  a  motion  to  discharge  a  writ  of  attachment,  on  the 
ground  that  it  was  improperly  or  irregularly  issued,  the 
affidavit  on  which  the  writ  was  issued  it  not  amendable. 
This,  in  our  opinion,  is  in  accordance  with  section  558 
of  the  Code  of  Civil  Procedure,  which  provides  that  if, 
on  such  an  application,  it  satisfactorily  appears  that  the 
writ  was  improperly  or  irregularly  issued,  it  must  be  dis- 
charged. 

To  allow  the  affidavit  to  be  made  good  by  amendment, 
and  upon  such  action  refuse  to  discharge  the  writ,  would, 
in  our  judgment,  violate  the  requirements  of  the  section 
just  above  cited. 

The  defendant  in  the  action  did  not  waive  his  right  to 
apply  to  discharge  the  writ  under  section  556  of  the  Code 
of  Civil  Procedure,  because  he  had  previously  released  the 
property  from  the  operation  of  the  writ  under  sections  554 
and  555  of  the  Code  of  Civil  Procedure.  The  right  to 
make  the  application  under  section  556  is  expressly  given, 
though  the  defendant  has  previously  proceeded  under  sec- 
tions 554  and  555. 

The  orders  of  the  court  must  be  affirmed. 

Ordered  accordingly. 

McFarland,  J.,  and  Sharpstein,  J.,  concurred. 
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[No.  11817.    Department  One.  — June  21,  1887.] 

A.  G.  GASSEN,  Appellant,  v,  GEORGE  H.  BOWER, 
Respondent. 

IicicATEBiAii  Errob.  —  Error  which  does  not  affect  substantial  rights  is 
to  be  disregarded.     Rule  applied  to  a  demurrer  for  ambiguity. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County. 

The  facts  are  stated  in  the  opinion. 

W.  /.  Hunsaker,  for  Appellant. 

John  R.  Jones,  and  E.  IV.  Hendrick,  for  Respondent 

Hayne,  C.  —  Action  to  quiet  title.  The  defendant  put 
in  a  cross-complaint  praying  for  the  correction  of  the 
certificate  of  acknowledgment  of  a  deed  of  a  married 
woman,  which  deed  constituted  one  link  in  the  chain  of 
title.  The  court  found  that  the  property  was  the  sepa- 
rate property  of  the  married  woman,  and  that  the  ac- 
knowledgment had  in  fact  been  made,  but  that  by  a  blunder 
of  the  officer  the  certificate  was  defective,  and  decreed  that 
it  be  corrected.  It  is  not  contended  that  the  evidence  was 
insufficient  to  support  the  finding,  or  that  upon  the  facts 
found  the  judgment  was  improper.  The  single  point  made 
is  that  the  cross-complaint  did  not  aver  that  the  property 
was  the  separate  property  of  the  married  woman,  and  that 
therefore  there  was  no  cloud,  and  consequently  that  the 
court  erred  in  overruling  the  plaintiflF's  demurrer  for  am- 
biguity. 

While  we  think  the  pleading  was  obnoxious  to  criti- 
cism, it  does  not  seem  to  us  that  it  is  so  radically  defect- 
ive as  to  fail  to  support  the  judgment;  and  the  provision 
of  the  code  is,  that  "  the  court  must,  in  every  stage  of  an 
action,  disregard  any  error  or  defect  in  the  pleadings  or 
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proceedings  which  does  not  affect  the  substantial  rights  of 
the  parties,  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect."  (Code  Civ.  Proc.,  sec. 
475.) 

Where  a  pleading  is  demurred  to  for  ambiguity,  we 
think  that  if  the  party  was  not  misled  to  his  prejudice, 
the  ambiguity  cannot  be  said  to  **  affect  the  substantial 
rights  of  the  parties."  And  we  do  not  think  that  in  this 
case  the  appellant  was  misled. 

We  therefore  advise  that  the  judgment  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  11648.    Department  One.  — June  21,  1887.] 

JANE  L.  CONNOR,  Appellant,  v.  LEE  STANLEY, 
Administrator  of  the  Estate  of  William  Jarvis, 
Deceased,  Respondent. 

CJoNTBACT  —  Insanity  —  Undue  Influence  —  Spiritualism  —  Evi- 
dence —  Findings.  —  The  action  was  brought  to  enforce  a  con- 
tract entered  into  between  the  plaintiff  and  one  Jarvis,  the  defend- 
ant's intestate.  The  defense  was  that  at  the  time  of  making  the 
contract  Jarvis  was  insane,  and  that  the  contract  was  procured  by 
the  use  of  undue  influence  by  the  plaintiff.  The  court  found  that 
at  whe  time  the  contract  was  executed  Jarvis  was  insane  on  the 
subject  of  spiritualism,  and  that  the  plaintiff,  who  was  a  spiritual 
medium,  had  taken  advantage  of  his  weak  and  unsound  mind  in 
procuring  the  contract  to  be  executed.  On  a  review  of  the  evi- 
dence, "heXdy  that  the  findings  were  sustained. 

Id.  —  Relation  between  Spiritualist  and  Medium  —  Contract  be- 
tween —  Presumption  of  Undue  Influence  —  Burden  of  Proof. 
—  The  relation  existing  between  a  person  who  is  a  firm  believer  in 
spiritualism,  and  the  medium  upon  whose  spiritual  manifestations 
he  habitually  relies,  is  one  of  personal  confidence,  and  all  contracts 
between  them,  by  which  the  medium  obtains  an  advantage,  are 
presumed  to  have  been  procured  through  the  undue  influence  of  the 
latter.  And  in  an  action  to  enforce  such  a  contract,  the  burden 
is  cast  upon  the  medium  of  overcoming  the  presumption  by  show- 
ing that  there  was  no  undue  influence. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  refusing  a  new 
trial. 

On  the  21st  of  June,  1882,  the  plaintiff  and  one  Wil- 
liam Jarvis  entered  into  an  antenuptial  contract,  whereby 
they  mutually  agreed  to  marry  each  other,  and  which 
contained  a  grant  to  the  plaintiff  of  ten  thousand  dollars' 
worth  of  the  bonds  of  the  Natoma  Water  and  Mining 
Company,  which  Jarvis  promised  to  deliver  to  her  on  or 
before  the  day  of  their  marriage.  Jarvis  died  in  1882, 
having  previously  refused  to  marry  the  plaintiff,  and  con- 
tinuing his  refusal  down  to  the  time  of  his  death.  The 
action  was  brought  against  his  administrator  to  recover  the 
value  of  the  bonds.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

Robert  T.  Devlin,  W.  H.  Beatty,  and  A.  P.  Catlin,  for 
Appellant. 

Freeman  &  Bates,  and  G.  L.  Johnson,  for  Respondent. 

Temple,  J.  —  The  contract  on  which  this  action  is 
founded  is  set  out  in  full  on  the  former  appeal.  (65  Cal, 
184.)  It  is  there  said  to  be  valid  as  an  antenuptial  con- 
tract. The  defendant  set  up  as  a  defense  that  at  the  time 
the  alleged  contract  was  made  his  intestate  was  insane 
and  incapable  of  entering  into  a  contract,  and  that 
it  was  procured  by  the  use  of  undue  influence  by  the 
plaintiff. 

The  court  found  that  all  the  allegations  of  the  com- 
plaint were  true,  except  as  to  the  capacity  of  Jarvis  to 
contract,  and  that  all  the  affirmative  matters  set  up  in 
the  answer  were  true,  except  that  plaintiff  and  P.  B. 
Nagle  did  not,  nor  did  either  of  them,  coerce  Jarvis 
otherwise  than  by  taking  advantage  of  his  weak  and  un- 
sound mind. 
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The  findings  therefore  plainly  cover  all  the  issues  in 
the  case,  and  the  only  question  for  our  consideration  is, 
whether  there  is  any  evidence  which  could  justify  the 
conclusion.  Upon  this  proposition  there  can  be  no 
doubt. 

1.  There  was  evidence  tending  to  prove  insanity  gener- 
ally, and  not  merely  that  he  was  insane  on  the  subject 
of  spiritualism.  J.  Miller,  an  intimate  acquaintance 
thought  he  was  insane.  To  the  same  effect  is  the  testi- 
mony of  Mrs.  A.  Walker,  J.  W.  Houston,  S.  B.  Lusk,  and 
Lee  Stanley,  and  it  is  shown  that  plaintiff  herself  stated 
that  she  believed  him  insane.  And  then  there  is  much  tes- 
timony as  to  facts  which  would  tend  to  show  an  unsound 
mind. 

2.  There  is  much  testimony  tending  to  prove  that 
Jarvis  was  insane  on  the  subject  of  spiritualism.  That 
there  is  such  evidence  is  not  controverted,  but  counsel  in- 
dulge in  a  long  argument,  and  cite  many  authorities  to  the 
point,  that  a  belief  in  spiritualism  does  not  prove  insanity. 
As  an  abstract  proposition,  no  doubt  this  is  so.  The  law 
pronounces  no  one  insane  for  mere  religious  belief,  no 
matter  how  unreasonable  it  may  appear  to  the  judge.  But 
this  does  not  meet  the  case  made.  A  belief  in  the  doc- 
trines maintained  by  the  Methodists,  Presbyterians,  or  the 
Catholics  would  not  establish  insanity.  Still,  one  might  be 
a  monomaniac  as  to  either  form  of  religion;  and  so  as  to 
spiritualism.  And  that  is  precisely  the  effect  of  the  great 
mass  of  testimony  in  this  case. 

3.  There  is  much  evidence  tending  to  show  undue  in- 
fluence. It  is  established  that  the  relation  between  the 
parties  was  confidential,  in  consequence  of  her  claim  to 
power  as  a  medium,  through  which  she  had  great  control 
over  him.  This  being  established,  the  burden  was  cast 
upon  her  of  showing  that  there  was  no  undue  influence. 
The  rule  applies  with  peculiar  force  to  the  relation  of  one 
and  his  priest,  confessor,  clergyman,  or  spiritual  adviser, 
and  certainly  with  no  less  force  to  the  relation  between 
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one  who  is  a  firm  believer  in,  not  to  say  a  monomaniac 
upon,  the  subject  of  spiritualism,  and  the  medium  in 
whom  he  has  confidence,  and  upon  whom  he  habitually 
relies. 

The  cases  upon  the  subject  are  numerous,  but  the  law, 
so  far  as  applicable  here,  is  crystallized  in  the  Civil  Code. 
Section  2219  provides  that  every  one  who  voluntarily  as- 
sumes a  relation  of  personal  confidence  with  another  is 
a  trustee,  and  section  2235  raises  the  presumption  that  all 
transactions  between  such  persons  by  which  the  persons 
trusted  obtains  an  advantage  are  entered  into  under  undue 
influence.  It  becomes  important,  then,  to  inquire  whether 
the  relation  did  exist. 

Jarvis  was  seventy-two  years  old,  feeble  both  mentally 
and  physically.  He  was  a  widower,  his  wife  having  died 
in  August,  1881,  a  few  months  before  the  contract  ques- 
tioned here  was  entered  into.  He  had  lived  for  a  great 
many  years  at  Folsom,  a  quiet  life,  with  no  family  ex- 
cept his  wife.  They  had  had  one  child,  a  daughter,  who 
married  the  defendant,  and  died  twenty  years  ago,  leav- 
ing two  children.  Jarvis  had  been  a  music  teacher,  and 
had  accumulated  some  property.  He  was  for  many  years 
a  firm  believer  in  spiritualism.  The  belief  had  grown 
upon  him,  until,  in  the  opinion  of  the  witnesses,  it  had 
become  a  monomania.  His  mind  would  drift  to  the 
subject  upon  all  occasions.  He  relied  upon  supposed 
spiritual  advice  in  his  business  transactions.  When 
warned  against  trusting  certain  persons,  he  said :  "  It 
will  be  all  right  in  the  next  world;  they  are  spiritual- 
ists." He  sold  a  farm  for  two  thousand  dollars,  to  be 
paid  for  in  installments  of  two  hundred  dollars  a  year 
without  interest.  He  had  been  offered  $250  a  year  rent. 
He  said  the  spirits  told  him  he  must  sell;  that  he  was 
governed  entirely  by  the  spirits.  The  purchaser  was  a 
spiritualist.  He  invested  several  thousand  dollars  in 
mines,    under   the   supposed   advice  of  spirits.     Most   of 
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this  money  was  lost.  He  offered  a  lady  fifteen  hundred 
dollars  to  attend  seances  and  become  a  medium.  To 
another  lady  he  offered  to  convey  a  piece  of  land  if 
she  would  become  a  medium.  He  believed  he  could  reform 
all  the  convicts  if  he  could  get  them  to  read  a  spiritual- 
istic paper.  He  said  he  had  got  the  right  idea  of  spirit- 
ualism, and  was  going  to  publish  a  work  which  would 
astonish  the  world.  He  admitted  that  he  was  controlled 
by  mediums. 

One  witness  said  he  was  a  mental  wreck  from  the  time 
he  lost  his  daughter,  and  there  is  much  evidence  that  he 
became  still  worse  after  the  death  of  his  wife.  His  con- 
duct was  very  strange  during  her  last  illness.  He  did 
not  believe  in  giving  her  medicine  or  nourishment 
The  medium  said  she  would  die,  and  the  spirits  would 
keep  her  until  then.  He  did  not  wish  a  doctor,  as  the 
spirits  would  do  nothing  if  he  had  one.  He  objected  to 
cooking  being  done  in  the  house ;  the  smell  would  keep  the 
spirits  out.  The  doors  and  windows  must  be  left  open  so 
they  could  come  in.  He  was  angry  when  they  gave  her 
stimulants,  because  if  she  were  to  die  intoxicated,  she  would 
remain  so  in  the  spirit  land.  He  knew  one  man  who 
was  killed  while  drunk,  and  who  was  still  drunk  fifteen 
years  after  his  death. 

In  this  condition  of  health,  mental  and  physical,  Jar- 
vis  met  the  plaintiff.  She  is  said  by  her  counsel  to  be 
an  artist,  who  has  a  studio  in  San  Francisco;  a  highly 
educated,  refined,  and  accomplished  lady.  When  Jarvis 
first  made  her  acquaintance  does  not  definitely  appear, 
but  it  was  evidently  shortly  after  the  death  of  his  wife, 
when  he  went  to  consult  her  as  a  medium  to  find  out 
how  much  money  he  should  give  his  granddaughter  to 
use.  In  February,  after  Mrs.  Jarvis's  death,  plaintiff 
was  giving  seances  at  Folsom.  Jarvis  had  induced  her 
to  go  there  to  be  developed  as  a  medium,  and  gave  her 
fifty  dollars  per  month  to  come.     She  remained  on  these 
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terms  for  some  three  months,  giving  seances,  which  were 
attended  by  Jarvis,  and  to  which  he  invited  his  friends. 
The  evidence  shows  that  he  had  the  most  exalted  opin- 
ion of  her  powers  as  a  medium,  and  that  he  was  much 
under  her  control.  He  said  himself  that  she  had  great 
influence  over  him  when  she  was  around.  There  is  evi- 
dence that  plaintiff  herself  said  that  she  believed  that  Jarvis 
was  crazy,  and  a  medium  could  do  anything  in  the  world 
with  him. 

We  think  this  is  sufficient  to  show  that  there  was  evi- 
dence upon  which  the  court  could  find  the  existence  of  a 
relation  of  a  peculiar  trust  and  confidence  between  them, 
similar  to  that  between  a  religious  devotee  and  his  spiritual 
adviser,  and  the  proof  of  which  would  throw  upon  the 
plaintiff  the  burden  of  showing  fair  dealing. 

But  the  record  contains  evidence  of  undue  influence 
and  adverse  pressure.  Mrs.  Walker  testified :  "  Speak- 
ing of  the  time  when  the  contract  that  is  in  suit  here 
was  executed,  she  said  that  they  had  had  trouble  and 
had  words.  She  said  that  she  wished  him  to  settle 
something  on  her,  and  he  asked  her  if  she  was  afraid 
that  he  would  not  leave  her  anything,  or  would  not 
leave  her  as  well  off  as  her  other  husband  had  left  her, 
and  she  said  that  she  locked  the  door  and  kept  him  in 
the  room  for  about  two  hours,  and  that  she  put  the  key 

in  her  pocket They  talked  about  the  matter  in  my 

presence,  and  they  both  told  me  that  which  I  have 
stated.  She  said  that  they  finally  came  to  a  settlement, 
and  he  agreed  to  settle  something  on  her,  and  she  opened 
the  door  and  got  a  boy  and  sent  him  down  to  Nagle's 
office,  and  he  came  up  and  drew  a  draught  of  the  contract 
that  day,  and  the  next  day  she  told  me  that  Jarvis  came 
in  and  she  asked  him  if  he  would  have  a  chair,  and  she 
said  he  acted  queerly.  Then  she  said  that  she  told  him 
he  would  not  have  time  to  sit  down  if  he  was  going  down 
to  keep  his  word  and  sign  that  contract.  He  asked  her 
what  contract,  and  he  said,   '  I  have  made  no  contract.' 

IXVl,    CAL.— 36 
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....  She  said  that  at  that  time  he  acted  as  if  he  was 
either  drugged  or  crazy,  and  that  he  did  not  act  as  if  he 
knew  what  he  was  about,  and  did  not  seem  to  know  that 
he  had  ever  drawn  up  a  contract She  expressed  her- 
self as  believing  that  he  was  an  old  fool,  and  did  not  know 
what  he  was  about.  She  said  at  that  time  she  believed 
that  he  was  crazy." 

There  was  evidence  on  the  part  of  plaintiff  contradicting 
some  of  this  evidence,  but  this  only  creates  a  conflict.  If 
we  could  consider  the  testimony,  however,  as  a  trial  court, 
we  could  not  say  that  the  evidence  does  not  sustain 
the  finding. 

Judgment  and  order  affirmed. 

McKiNSTRY,  J.,  and  Paterson,  J.,  concurred. 


[No.  11847.    Department  One.  — June  21,  1887.] 

J.  J.  ALLISON,  Respondent,  v,  E.  H.  THOMAS  et  al.. 
Appellants. 

Justice's  Coubt  —  Misnomer  op  Defendant  —  Vaxiditt  of  Proceed- 
ings.—  In  an  action  in  a  Justice's  Court,  the  designation  of  a  de- 
fendant whose  true  name  is  John  C.  McDonald  as  John  McDonneU 
does  not  invalidate  a  judgment  by  default  obtained  against  him, 
nor  subsequent  proceedings  had  thereon. 

Id.  —  Jurisdiction  —  Amendment  of  Return  of  Summons  —  Judg- 
ment BY  Default  —  Execution  Sale.  —  Where  a  Justice's  Court 
has  in  fact  obtained  jurisdiction  of  a  defendant  by  a  regular  serv- 
ice of  a  copy  of  the  complaint  and  summons  upon  him,  but  the 
return  of  the  officer  making  the  service  fails  to  show  that  a  copy 
of  the  complaint  was  served,  the  court  has  power,  after  a  judgment 
by  default  has  been  rendered,  under  which  an  execution  sale  of  the 
defendant's  property  has  been  had,  to  permit  the  return  to  be 
amended  so  as  to  accord  with  the  facts;  and  this  may  be  done 
as  against  a  grantee  of  the  judgment  debtor  under  a  quit-claim 
deed  made  after  the  execution  sale. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County,  and  from  an  order  refusing  a 
new  trial. 
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The  action  was  brought  to  quiet  title  to  certain  un- 
divided interests  in  three  mining  claims,  which  were 
originally  the  property  of  one  John  C.  McDonald.  The 
defendants  claim  title  to  the  property  by  virtue  of  an 
execution  sale  under  a  judgment  by  default  obtained  by 
them  in  an  action  in  a  Justice's  Court  against  one  John 
McDonell.  In  that  action,  a  copy  of  the  complaint,  to- 
gether with  a  copy  of  the  summons,  was  regularly  served 
on  McDonell  by  the  sheriff,  but  his  return  omitted  to  show 
that  a  copy  of  the  complaint  had  been  served.  The 
execution  as  issued  under  the  judgment  ran  against  John 
McDonald.  A  certificate  of  purchase  was  given  to  the 
defendants,  which  was  recorded  by  them  prior  to  the  24th 
of  August,  1885.  On  that  day,  John  C.  McDonald,  by  a 
quitclaim  deed,  conveyed  to  the  plaintiff  all  his  right, 
title,  and  interest  to  the  premises  in  controversy.  At  the 
time  of  the  conveyance,  the  plaintiff  had  no  notice 
that  McDonell  had  been  served  with  a  copy  of  the  com- 
plaint in  the  action  in  the  Justice's  Court.  Subse- 
quently, the  sheriff,  by  permission  of  the  justice  of  the 
peace  before  whom  the  action  against  McDonell  was 
brought,  amended  his  return  to  the  summons  so  as  to 
show  that  at  the  time  of  the  service  of  the  summons  he 
also  served  a  copy  of  the  complaint  upon  him.  The  true 
name  of  the  defendant,  designated  in  the  action  in  the 
Justice's  Court  as  John  McDonell,  was  John  C.  McDonald, 
which  fact  was  known  to  the  plaintiff  herein  at  the  time 
of  the  commencement  of  that  action.  The  further  facts 
are  stated  in  the  opinion  of  the  court. 

Harris  &  Allen,  for  Appellants. 

Cwrtis  &  Otis,  for  Respondent. 

Temple,  J.  —  The  omission  of  the  initial  letter  of  the 
middle  name  of  McDonald,  in  the  proceedings  in  the 
Justice's  Court,  is  a  matter  of  no  consequence,  and  does 
not  in  any  way  affect  the  validity  of  those  proceedings 
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The  rule  undoubtedly  is,  that  the  record  in  the  Justice's 
Court  must  show  affirmatively  jurisdiction  of  the  person, 
or  the  judgment  will  not  be  valid.  Here  there  was  in 
fact  jurisdiction,  but  the  return  of  the  constable  failed 
to  show  due  service.  After  the  judgment  was  entered, 
this  record  was  amended,  and  as  amended  did  show 
jurisdiction.  In  the  mean  time,  however,  the  land  attached 
had  been  sold.  The  judgment  debtor  had  also  conveyed 
to  plaintiff  all  his  right,  title,  and  interest  in  the  land. 
As  against  the  judgment  debtor  there  was  no  impropriety 
in  allowing  an  amendment  to  the  record  according  to  the 
fact.  The  officer  may  always  amend  his  return  if  there 
are  no  intervening  rights  which  would  be  affected.  And 
we  think  it  plain  there  was  no  error  in  allowing  it  as  to 
the  purchaser.  He  purchased  the  right,  title,  and  interest 
of  the  judgment  debtor,  and  took  subject  to  all  equities 
and  secret  defects. 

We  do  not  overlook  the  case  of  Graff  v.  Middleton,  43 
Cal.  340,  in  which  it  was  held  that  under  the  twenty-sixth 
section  of  the  recording  act,  then  in  force,  a  quitclaim 
deed  received  in  good  faith  and  for  a  valuable  considera- 
tion would  prevail  over  a  prior  unrecorded  deed.  That 
decision  is  made  to  turn  upon  the  language  of  that  statute 
defining  the  word  "  conveyance."  This  ruling  was  followed 
in  Frey  v.  Clifford,  44  Cal.  343,  where  the  description  of 
the  estate  conveyed  was  "  all  my  right,  title,  and  interest " 
of  the  grantor. 

Unless  these  cases  are  justified  by  the  peculiar  word- 
ing of  the  statute,  they  seem  to  be  against  the  decisions 
elsewhere  upon  the  subject.  It  has  been  uniformly  held 
that  a  conveyance  of  the  right,  title,  and  interest  of  the 
grantor  vests  in  the  purchaser  only  what  the  grantor  him- 
self could  claim,  and  the  covenants  in  such  deed,  if  there 
were  any,  were  limited  to  the  estate  described.  (Coe  v. 
Persons  Unknown,  43  Me.  432 ;  Blaftchard  v.  Brooks,  12 
Pick.  47;  Brown  v.  Jackson,  3  Wheat.  449;  Adams  v. 
Cuddy,  13  Pick.  460;  S.  C,  25  Am.  Dec.  330;  Allen  v. 
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Holton,  20  Pick.  458 ;  Sweet  v.  Brown,  12  Met.  175 ;  S.  C. 
45  Am.  Dec.  243;  Pike  v.  Galvin,  29  Me.  183.) 

This  construction  is  in  accord  with  the  obvious  mean- 
ing of  the  language.  The  grantee  in  such  a  deed  neces- 
sarily takes  only  what  the  grantor  then  had,  and  subject 
to  all  defects  and  equities  which  could  then  have  been 
asserted  against  the  grantor.  To  this  rule  this  court 
has  made  an  exception  founded  upon  the  recording  act, 
and  still  another  has  been  recognized  in  reference  to 
sales  made  by  the  sheriff  under  execution.  There  the  stat- 
ute provides  that  the  purchaser  acquires  all  the  right,  title, 
and  interest  of  the  judgment  debtor.  It  has  been  held 
that  such  deed  is  good  as  against  a  prior  unrecorded 
deed.  {Roberts  v.  Bourne,  23  Me.  165 ;  S.  C,  39  Am.  Dec. 
614.) 

These  are  both  exceptions  to  the  general  rule,  founded 
upon  special  statutory  provisions,  and  rather  tend  to 
confirm  the  rule  than  to  overthrow  it. 

Judgment  reversed  and  cause  remanded. 

McKiNSTRY,  J.,  and  Paterson,  J.,  concurred. 


[No.  0596.    Bepartmeiit  Two.  —  June  21,  1887.] 

C  M.  HITCHCOCK,  Respondent,  v.  J.  E.  McELRATH 
Appellant. 

CoirvEBSioN  —  Pleadings  in  Action  fob  —  Tmiiatebial  Variance.  — 
The  action  was  brought  to  recover  for  the  wrongful  conversion  oi 
certain  shares  of  the  capital  stock  of  a  corporation.  The  com 
plaint  averred  generally  that  the  plaintiff  loaned  the  stock  to  thi 
defendant,  and  that  he  converted  it  to  his  own  use.  The  evidpnct 
showed  that  the  stock  was  loaned  for  the  special  purpose  of  boin<-/ 
used  by  the  defendant  to  raise  money  to  pay  and  take  up  a  certair 
promissory  note  of  which  the  defendant  was  maker  and  the  plaintiff 
the  accommodation  indorser,  and  that  the  defendant  did  not  use  it 
for  thnt  purpose,  but  converted  it  to  his  own  use.  The  answer 
denied  that  the  plaintiff  was  the  owner  of  the  stock,  or  that  the 
defendant  had  borrowed  it,  and  averred  that  he  had  bought  it  of  the 
plaintiff.     Beldf  that  the  variance  between  the  evidence  and  the 
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allegations  of  the  complaint  was  immaterial,  as  under  the  plead- 
ings the  defendant  could  not  have  been  misled  to  his  prejudice. 
Id.  —  Value  of  Property  Converted  —  Finding  of  Jury  —  Appeal 
—  Evidence.  —  In  an  action  of  conversion,  a  finding  by  the  jury 
as  to  the  value  of  the  property  converted  will  not  be  disturbed  on 
appeal,  when  there  is  evidence  to  sustain  it. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Fifield,  for  Appellant. 

Clement,  Osment  &  Clement,  for  Respondent. 

McFarland,  J.  —  This  is  an  action  to  recover  for 
the  wrongful  conversion  of  certain  shares  of  capital  stock 
of  the  Saucelito  Land  and  Ferry  Company,  a  corporation. 
Judgment  went  for  plaintiff,  and  defendant  appeals  there- 
from, and  from  an  order  denying  his  motion  for  a  new 
trial. 

Appellant  relies  mainly,  first,  upon  a  variance  between 
the  averments  of  the  complaint  and  the  proofs,  and,  second, 
upon  errors  committed  in  overruling  his  objections  to  cer- 
tain testimony  touching  the  value  of  the  property  alleged 
to  have  been  converted. 

1.  The  complaint  avers  generally  that  plaintiff  loaned 
the  stock  to  defendant,  and  that  he  converted  it  to  his 
own  use.  The  proofs  show  that  it  was  loaned  for  the 
special  purpose  of  being  used  by  defendant  to  raise 
money  to  pay  and  take  up  a  certain  promissory  note,  of 
which  defendant  was  maker  and  plaintiff  was  the  ac- 
commodation indorser,  and  further,  that  defendant  did  not 
use  it  for  that  purpose,  but  converted  it  to  his  own 
use.  This  is  claimed  by  appellant  to  have  been  a  fatal 
variance.  But  appellant,  in  his  answer,  denied  that  he 
borrowed  the  stock  at  all:  denied  that  respondent  owned  it 
at  the  time  of  the  alleged  conversion;  and  averred  that 
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appellant  had  bought  t!ie  stock  of  respondent  and  was 
the  owner  of  it.  Under  these  circumstances  it  is  im- 
possible to  see  how  the  variance  was  one  which  "  actually 
misled  the  adverse  party  to  his  prejudice  in  maintaining 
his  action  or  defense  upon  the  merits."  (Code  Civ. 
Proc.,  sec.  469.)  We  think,  therefore,  that  the  position 
taken  by  appellant  on  this  branch  of  the  case  is  not 
tenable. 

2.  There  was  great  difficulty  in  determining  the  value 
of  the  property  converted.  As  there  had  been  no  move- 
ments of  sale  and  purchase  of  the  stock  of  the  corpora- 
tion, it  had  not  that  kind  of  market  value  which  attaches 
to  stock  frequently  dealt  in.  Recourse  was  had,  therefore, 
to  the  value  of  the  property  owned  by  the  corporation. 
This  consisted,  in  part,  of  wharves  and  ferry  franchises, 
but  mainly  in  land  lying  in  and  near  the  town  of  Sauce- 
lito,  on  the  water-front  of  the  bay,  and  running  back  into 
the  hills. 

The  corporation  was  a  land  company,  and  a  main 
branch  of  its  business  was  to  sell  its  land  at  Saucelito  in 
small  lots  for  residences  as  purchasers  could  be  found. 
Under  these  circumstances  the  purpose  of  counsel  for 
respondent,  at  the  trial,  seemed  to  be  to  induce  the  court, 
as  far  as  possible,  to  allow  testimony  tending  to  show 
what  the  land  was  worth  if  sold  in  small  quantities  and 
in  the  usual  course  of  business,  and  supposing  the  aflfairs 
of  the  company  to  be  properly  managed.  On  the  other 
hand,  the  eflfort  of  counsel  for  appellant  seemed  to  be  to 
confine  the  testimony  strictly  to  the  question.  How  much 
would  the  land  sell  for  as  a  whole,  at  forced  sale,  upon 
twenty  days'  notice?  The  court  did  not  fully  adopt  the 
theory  of  respondent.  It  went,  however,  too  far  in  that 
direction;  and  if  it  appeared  at  all  that  the  value  found 
by  the  jury  rested  upon  answers  of  some  of  respondent's 
witnesses  to  one  or  two  questions  improperly  admitted, 
there  might  be  ground  for  a  reversal  of  the  judgment 
There  was,  however,  ample  evidence  — and  considerable 
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of  it  coming  from  appellant's  own  witnesses  —  to  support 
the  verdict,  which  was  for  $4,050,  even  upon  the  extreme 
theory  of  value  contended  for  by  appellant.  And  then  the 
court,  on  the  motion  for  new  trial,  reduced  the  amount 
of  the  judgment  to  $983,  which  respondent  accepted.  We 
are  satisfied,  therefore,  that  no  injustice  was  done  the 
appellant. 

If  we  have  not  here  noticed  in  detail  all  of  the  many 
points  specially  made  by  appellant,  it  is  not  because  we  have 
not  considered  them. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  and  Thornton,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  12048.     Department  Two. —  June  21,  1887.] 

EUPHRATES  MONROE,  Respondent,  v,  WILLIAM 
FOHL,  Appellant. 

Pbomissoby  Note  —  Payment  on  Account  —  Application  of.  —  A 
payment  made  on  account  of  a  promissory  note,  in  the  absence  of 
any  agreement  or  direction  as  to  how  it  should  be  applied,  in  so 
far  as  it  exceeds  the  interest  which  has  accrued  at  the  time  of  pay- 
ment, will  be  applied  to  the  payment  of  the  principal  of  the  note, 
and  not  to  future  or  unearned  interest. 

Id.  —  Mortgage  —  Failure  to  Pay  Interest  —  Election  to  Tbeat 
Note  as  Due  —  Notice  to  Mortgagor.  —  A  notification  by  a 
mortgagee  to  a  mortgagor  of  his  election  to  consider  the  mort^Etge 
debt  as  having  become  due,  on  account  of  the  failure  of  the  mort- 
gagor to  pay  the  interest  as  it  accrued,  is  sufficiently  given,  when 
notices  to  that  effect  are  left  at  the  residence  and  place  of  business 
of  the  mortgagor  with  persons  of  discretion  in  charge  thereof,  the 
mortgagor  being  absent  from  such  places,  and  the  mortgagee,  after 
diligent  search  and  inquiry,  being  unable  to  ascertain  his  where- 
abouts. 

Promissory  Note  —  Action  on  —  Pleading  —  Adicisbion  of  Execu- 
tion AND  Delivery  —  Denial  that  Plaintiff  is  Holder,  —  In 
an  action  on  a  promissory  note,  payable  to  the  order  of  the  plain- 
tiff, an  answer  admitting  the  execution  and  delivery  of  the  note, 
but  denying  that  the  plaintiff  is  the  holder  thereof,  and  allesing 
that  a  third  person  is  the  holder,  states  merely  conclusions  of  Taw, 
and  raises  no  issue. 

Mortgage  —  Forectx)sure  —  Allowance  of  Counsel  Fees.  —  In  an 
action  to  foreclose  a  mortgage  which  provides  that  the  mortgagee 
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shall  be  entitled  to  a  specified  sum  as  counsel  fees  in  case  of  fore- 
closure, the  court  has  no  power,  under  the  act  of  March  27,  1874, 
to  make  a  greater  allowance  for  counsel  fees  than  that  specified  in 
the  mortgage. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County. 

The  note,  to  secure  which  the  mortgage  in  question  was 
given,  contained  a  provision  that  in  case  default  was  made 
in  the  payment  of  the  interest,  the  note  should  immediately 
become  due  at  the  option  of  the  holder  thereof.  The 
further  facts  are  stated  in  the  opinion. 

August  Muenter,  and  W.  B,  Nutter,  for  Appellant. 

Carter,  Smith  &  Keniston,  for  Respondents. 

Haynes,  C.  —  Action  to  foreclose  a  mortgage,  the  plain- 
tiff claiming  that  he  was  entitled  to  elect,  and  did  elect, 
to  have  the  principal  become  due  for  non-payment  of  in- 
terest. The  plaintiff  had  judgment  on  demurrer  to  the 
answer,  and  the  defendant  appeals.  We  think  the  answer 
presented  no  defense. 

1.  The  note  was  dated  June  25,  1885,  and  the  interest 
was  payable  annually.  On  October  10,  1885,  the  de- 
fendant paid  eight  hundred  dollars  on  account  of  the 
note,  without  anything  being  said  on  either  side  as  to 
whether  the  payment  was  to  be  applied  to  the  interest  or 
to  the  principal.  Conceding,  in  favor  of  the  defend- 
ant, that  the  payment  was  to  be  applied  first  to  the  in- 
terest, it  will  be  so  only  as  to  interest  up  to  the  date  of 
the  payment.  The  balance  of  the  payment  must  be  ap- 
plied to  the  principal.  The  law  will  not  apply  it  to 
future  or  unearned  interest.  After  making  the  applica- 
tion as  above  stated,  there  remained  something  over 
eight  months'  interest  to  fall  due  on  June  25,  1886. 
That  balance  of  interest  fell  due  on  that  day,  —  for 
the  meaning  of  the  contract  is  that  the  interest  was  to 
be  paid  annually   from  its  date,  and  not  annually  from 


Digitized  byVjOOQlC 


570  Monroe  v.  Fohl.  [Sup.  Ct 

any  date  at  which  a  payment  might  happen  to  be  made; 
and  the  fact  that  the  defendant  chose  to  make  the  pay- 
ment above  mentioned  does  not  affect  the  interest  in  the 
unpaid  principal.  The  non-payment  of  this  eight  months' 
interest  entitled  the  plaintiff  to  elect  to  consider  the  prin- 
cipal as  due. 

2.  The  plaintiff  did  elect  to  have  the  principal  become 
due.  The  complaint  alleges  that  on  July  14,  1886,  the 
plaintiff  notified  the  defendant  of  his  election  by  leaving 
a  notice  at  the  defendant's  residence  with  a  person  of 
discretion  in  charge  of  such  residence,  and  by  leaving  a 
notice  at  the  defendant's  place  of  business  with  a  person 
of  discretion  in  charge  of  such  place  of  business,  the  de- 
fendant being  then  absent  from  his  residence  and  place 
of  business,  and  the  plaintiff  having  been  unable,  after 
diligent  search  and  inquiry,  to  ascertain  his  where- 
abouts. The  only  construction  we  can  give  to  the  an- 
swer is,  that  the  defendant  was  not  personally  notified  or 
"  informed  "  of  the  election.  We  think  the  notice  given 
was  sufficient. 

3.  The  execution  and  delivery  of  the  note  payable  to 
the  order  of  plaintiff  being  admitted,  the  denial  that 
plaintiff  was  the  "  holder  "  of  the  note  and  the  assertion 
that  the  bank  was  the  holder,  without  averring  any  facts 
showing  such  to  be  the  case,  were  of  conclusions  merely, 
and  raised  no  issue.  (Poorman  v.  Mills  &  Co.,  35  Cal. 
119 ;  Wedderspoon  v.  Rogers,  32  Cal.  571 ;  Hook  v.  White, 
36  Cal.  302.) 

4.  But  we  think  the  court  erred  in  allowing  a  greater 
sum  as  counsel  fee  than  the  one  stipulated  in  the  mort- 
gage. In  the  absence  of  a  provision  in  the  mortgage, 
the  plaintiff  is  not  entitled  to  a  counsel  fee  (Sichcl  v. 
Carrillo,  42  Cal.  492;  Mascarel  v.  Raff  our,  51  Cal.  242), 
unless  there  is  a  statute  which  allows  one.  The  statute 
of  March  27,  1874,  provides  that  *'  in  all  cases  of  fore- 
closure of  mortgage  the  attorney's  fee  shall  be  fixed  by 
the   court   in   which   the   proceedings   of    foreclosure   are 
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had,  any  stipulation  in  said  mortgage  to  the  contrary 
notwithstanding."  Read  literally,  this  language  might 
mean  that  **  in  all  cases  of  foreclosure "  a  counsel  fee 
shall  be  fixed  by  the  court,  whether  the  mortgage  pro- 
vides for  one  or  not.  But  we  do  not  think  that  such  is 
its  meaning.  The  title  of  the  act  is  "  An  act  to  abolish 
attorneys'  fees  and  other  charges  in  foreclosure."  And 
there  is  no  provision  in  terms  that  any  fee  shall  be 
allowed.  The  thing  to  be  "  fixed "  is  "  the  attorney's 
fee.'*  We  think  this  means  "  the  attorney's  fee  provided 
for  by  the  mortgage,"  and  that  it  has  no  application  where 
none  is  so  provided.  But  even  if  this  is  not  the  true  con- 
struction, and  the  court  can  allow  a  counsel  fee  where  the 
mortgage  is  silent  upon  the  subject,  if,  as  here,  a  counsel 
fee  is  agreed  upon  between  the  parties,  it  must  be  held  to 
be  an  exclusion  of  any  greater  fee. 

The  court  therefore  erred  in  allowing  a  greater  fee 
than  the  one  provided  in  the  mortgage.  But  this  does 
not  make  the  ruling  on  the  demurrer  to  the  answer  erro- 
neous. The  counsel  fee  stipulated  to  be  paid  was  not  an 
element  of  the  cause  of  action,  but  was,  like  the  costs,  a 
mere  incident  to  it,  and  was  to  be  fixed  by  the  judge  in  his 
discretion,  not  exceeding  the  stipulated  amount.  {Carrtere 
V.  Minturn,  6  Cal.  435.) 

The  other  points  do  not  require  special  mention. 

We  think  the  cause  should  be  remanded,  with  directions 
to  the  court  below  to  modify  its  judgment  in  accordance 
with  the  views  above  expressed,  the  appellant  to  recover 
his  costs  of  appeal. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  cause  is  remanded  to  the  court  below,  with 
direction  to  modify  its  judgment  in  accordance  with  the 
views  expressed  in  said  opinion,  the  appellant  to  recover 
his  costs  of  appeal. 

Hearing  in  Bank  denied. 
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[No.  12140.     In  Bank.  — June  22,  1887.] 

ADAM    BAUGHMAN,     Petitioner,    v.     SUPERIOR 
COURT  OF  CALAVERAS  COUNTY,  Respondent. 

Receiver  —  Appointment  fob  Ancillaby  Purpose  —  Dischaboe  of 
AFTEB  Appeal  —  Jubisdigtion.  —  Where  a  receiver  is  appointed 
at  the  request  of  the  plaintiff,  for  a  purpose  ancillary  to  tne  main 
object  of  the  action,  and  judgment  is  afterwards  rendered  in  favor 
of  the  defendant,  an  appeal  by  the  plaintiff  from  the  judgment  does 
not  deprive  the  lower  court  of  jurisdiction  to  hear  and  determine 
a  motion  made  by  the  defendant  for  the  discharge  of  the  receiver. 

Id.  —  Pbohibition  to  Supebiob  CJoubt  —  Excess  of  Jurisdiction  — 
Attention  op  Court  must  be  Called  to.  —  A  writ  of  prohibition 
will  not  issue  from  the  Supreme  Court  to  restrain  a  Superior  Court 
from  proceeding  in  a  matter  alleged  to  be  in  excess  of  its  jurisdic- 
tion, unless  the  attention  of  the  Superior  Court  has  first  been 
called  to  the  alleged  excess  of  jurisdiction. 

Application  for  a  writ  of  prohibition.     The  facts  are 
stated  in  the  opinion  of  the  court. 

Lindley  &  Spagnoli,  and  Reddick  &  Solinsky,  for  Peti- 
tioner. 

Blanchard  &  Swisler,  and  Eagon  &  Rust,  for  Respond- 
ent. 


McKinstry,  J.  —  Petitioner,  as  surviving  partner  of  the 
firm  of  Ruoff  and  Baughman,  prosecuted  an  action  in 
the  Superior  Court  against  one  R.  B.  Reed,  and  in  the 
prayer  of  his  complaint,  amongst  other  demands,  asked 
that  a  receiver  be  named  to  take  charge,  "  pending  the 
action,"  of  certain  grain,  in  which,  in  said  complaint,  he 
claimed  an  interest.  Upon  the  complaint,  the  superior 
judge  appointed  one  A.  J.  Wilson  receiver  "  to  take  charge 
of,  and  hold,  preserve,  and  keep,"  the  grain,  "  and  for  that 
purpose  to  take  such  measures  and  employ  such  help  as 
may  be  requisite." 

Wilson  qualified  as  receiver,  and  took  possession  of  the 
property. 
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Afterward  the  defendant  in  the  action  demurred  to  the 
complaint,  on  the  ground  that  it  stated  no  cause.  The  de- 
murrer was  sustained,  and  the  plaintiff  neglecting  and 
refusing  to  amend,  final  judgment  in  favor  of  the  defendant 
was  entered  in  the  Superior  Court. 

Subsequently  the  defendant  moved  said  court  to  set  aside 
the  order  appointing  the  receiver  and  that  the  receiver  be 
discharged. 

The  prayer  of  the  complaint  did  not  give  such  character 
to  the  appointment  as  that,  in  case  of  an  appeal,  the  re- 
ceiver could  not  be  discharged  until  the  final  determination 
of  the  cause  in  this  court  The  defendant  has  an  un- 
doubted right  to  move  for  the  discharge  of  a  receiver  pen- 
dente  lite.     (High  on  Receivers,  846.) 

The  present  application  is  that  the  Superior  Court  be 
prohibited  from  hearing  or  determining  the  motion  of  de- 
fendant in  the  action  aforesaid  for  the  discharge  of  the 
receiver.  It  is  claimed  the  Superior  Court  has  no  juris- 
diction to  determine  the  motion,  inasmuch  as  the  plaintiff 
in  the  action  had  appealed  from  the  final  judgment. 

Section  564  of  the  Code  of  Civil  Procedure  provides  that 
a  receiver  may  be  appointed  "  by  the  court  in  which  an 
action  is  pending,  or  the  judge  thereof."  The  action 
above  mentioned  was  not  brought  to  procure  a  judgment 
appointing  a  receiver.  The  appointment  by  the  court  or 
judge  is  a  matter  ancillary  to  the  main  proceedings  in  an 
action,  and  is  for  the  purpose  of  protecting  property  or  a 
fund  until  the  judgment  in  the  Superior  Court,  and  to  se- 
cure its  application  as,  in  express  terms  or  by  implication, 
may  be  required  by  such  judgment. 

Section  946  of  the  same  Code  provides  that  whenever 
an  appeal  is  perfected  it  stays  all  further  proceedings  in 
the  court  below  "upon  the  judgment  or  order  appealed 
from,  or  upon  the  matters  embraced  therein " ;  and  the 
appeal  releases  property  levied  on,  "but  the  court  below 
may  proceed  upon  any  other  matter  embraced  in  the  ac- 
tion," etc. 
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In  Ireland  v.  Nichols,  40  How.  Pr.  85,  S.  C,  9  Abb.  Pr., 
N.  S.  71,  the  Supreme  Court  of  New  York  said :  "  In  the 
present  case  the  appointment  of  the  receiver  was  a  pro- 
visional remedy  in  the  action,  and  ancillary  to  it.  It  was 
made  by  the  court  in  the  exercise  of  its  discretionary 
powers,  not  as  a  matter  of  strict  right,  but  purely  as  a 
matter  of  favor  to  the  plaintiff,  and  is  entirely  indepen- 
dent of  the  judgment,  from  which  plaintiff  appealed." 
Commenting  upon  section  339  of  the  New  York  code,  — 
which  is  like  section  946  of  our  code,  —  the  court  re- 
marked that  the  proceedings  stayed  by  the  appeal  "must 
be  construed  to  be  such  proceedings  as  may  be  instituted 
by  the  respondent  for  the  purpose  of  enforcing  the  pro- 
visions of  the  judgment,"  especially  as  the  same  section 
reserves  to  the  court  below  "the  power  to  proceed  upon 
any  other  matter  included  in  the  action,"  etc.  And  the 
court  concludes:  "According  to  the  current  authorities, 
the  entry  of  the  judgment  in  favor  of  the  defendant  has 
the  effect  of  ending  the  functions  of  the  receiver,  but  the 
receiver  is  not  discharged  thereby.  The  court  may,  ac- 
cording to  the  exigencies  of  the  case,  upon  good  cause 
shown,  either  continue  or  discharge  him  by  further 
order." 

Where  a  bill  upon  which  the  appointment  of  a  receiver 
is  made  is  afterward  dismissed  on  demurrer,  the  duties 
of  the  receiver  cease  as  between  the  parties  to  the  action. 
And  so  where  the  defendant  finally  obtains  judgment, 
the  entry  of  judgment  would  seem  to  have  the  effect  of 
terminating  the  receiver's  functions,  although  plaintiff  per- 
fects his  appeal  to  the  appellate  court.  But  the  abate- 
ment of  the  action,  or  entry  of  final  judgment,  does  not 
discharge  the  receiver  ipso  facto.  Although  as  between 
the  parties  his  functions  terminate  with  the  determina- 
tion of  the  suit,  he  is  still  amenable  to  the  court  as  its 
officer  until  he  has  complied  with  its  direction  as  to  the 
disposition  of  the  funds  he  has  received  as  receiver. 
And  when  the  bill  is  dismissed  on  demurrer,   it  is  the 
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plain  duty  of  the  court  to  direct  the  receiver  to  restore 
the  fund  or  property  to  the  person  from  whom  it  was 
taken.  (High  on  Receivers,  833;  Field  v.  Jones,  11  Ga. 
413;  Beverly  v.  Brooke,  4  Gratt.  220;  Ireland  v.  Nichols, 
supra.)  It  would  seem  that  where  the  decree  in  terms 
provided  that  one  of  the  parties  should  take  certain 
property  from  the  receiver,  the  late  receiver  did  not 
hold  the  property  after  decree  as  receiver,  but  as  trustee 
of  the  party,  although  there  had  been  no  formal  order  of 
discharge.  (Very  v.  V/atkins,  23  How.  475.)  It  has 
been  said  a  receiver  will  be  "  discharged  "  by  a  decree  in 
the  cause  in  which  he  is  appointed,  unless  he  is  expressly 
continued.  (Daniell  on  Chancery  Practice,  sec.  1601.) 
But  the  discharge  spoken  of  evidently  refers  to  the  sur- 
cease of  his  functions  as  receiver  proper,  leaving  on  him 
the  duty  of  properly  accounting  under  the  order  of  the 
court.  But  whether,  when  his  office  is  not  expresslj 
continued  by  decree,  he  should  afterward  be  called  re- 
ceiver or  not,  he  is  subject  to  the  orders  of  the  court  with 
respect  to  the  winding  up  of  hie  affairs  as  receiver,  —  as 
to  accounting  and  application  of  funds.  In  these  re- 
spects he  continues  liable  until  he  is  discharged  of  his 
responsibilities  as  trustee,  and  we  see  no  impropriety  in 
his  being  designated  **  receiver  "  up  to  the  date  of  such 
discharge. 

The  adoption  of  the  foregoing  views  will  not  deprive 
petitioner  of  any  substantial  right,  since  the  statute  au- 
thorizes the  court  in  a  proper  case  to  appoint  a  receiver  for 
the  preservation  of  property  during  the  pendency  of  an 
appeal.     (Code  Civ.  Proc,  sec.  564.) 

It  may  be  said  that  the  Superior  Court  will,  unless 
prohibited,  not  only  discharge  the  receiver,  but  attempt 
to  set  aside  the  order  by  which  he  was  originally  ap- 
pointed. 

It  is  at  least  doubtful  whether  the  motion  is  to  be  con- 
strued as  anything  more  than  a  motion  to  discharge. 
At  all  events,  the  motion  would  authorize  the  court  to 
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discharge  the  receiver,  and  the  petitioner  avers  that  on 
the  29th  of  April,  1887,  and  after  the  appeal  from  the 
judgment  was  perfected,  "  the  Superior  Court,  at  the  appli- 
cation of  the  defendant,  made  and  gave  its  order  that  said 
motion  to  discharge  said  receiver  be  heard,  considered, 
and  determined  by  said  Superior  Court  on  Friday,  May 
13,  1887." 

It  is  the  hearing  and  determination  of  the  motion,  as  a 
motion  to  discharge,  which  the  petitioner  claims  will  be 
beyond  or  in  excess  of  the  jurisdiction. 

It  may  be  added  that  the  petition  does  not  distinctly 
show  that  objection  was  made  to  the  proposed  action  of 
the  Superior  Court  on  the  ground  that  it  would  be  be- 
yond its  jurisdiction.  It  has  been  repeatedly  held  here 
that  prohibition  will  not  go  from  this  court  unless  the 
attention  of  the  court  whose  proceedings  are  sought  to 
be  arrested  has  been  called  to  the  alleged  excess  of  juris- 
diction. {Southern  Pacific  R.  R.  Co.  v.  Superior  Court,  59 
Cal.  475.) 

Writ  denied  and  proceedings  dismissed. 

Searls,  C.  J.,  Thornton,  J.,  McFarland,  J.,  Sharp- 
stein,  J.,  Paterson,  J.,  and  Temple,  J.,  concurred. 


[No.  11827.    Department  One.  —  June  24,  1887.] 

In  the  Matter  of  the  Estate  of  ERNEST  POTEN, 

Deceased. 

Estate  of  Decedent  —  Claim  or  Special  Adicinistbatob  for  Skbv- 
icBB  —  Funds  in  Hands  of  Clerk  —  Appeal.  —  An  order  re- 
fusing to  compel  the  clerk  of  the  court  to  pay  over  certain  funds 
in  his  hands  belonging  to  the  estate  of  a  decedent  to  a  person  who 
had  been  the  special  administrator  of  the  estate,  in  satisfaction  of 
a  claim  which  had  been  allowed  him  for  his  services  as  such  ad- 
ministrator, is  not  appealable. 

Appeal  from  an  order  of  the  Superior  Court  of  Yolo 
County  refusing  to  compel  the  clerk  of  the  court  to  pay 
over  certain  moneys  out  of  the  estate  of  a  deceased 
person. 
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Motion  to  dismiss  appeal.  On  the  5th  of  October, 
1885,  the  Superior  Court  of  Yolo  County  allowed  and 
decreed  to  the  appellant,  Jerry  Desmond,  the  sum 
of  $320,  out  of  the  estate  of  Ernest  Poten,  deceased, 
then  pending  administration  in  that  court,  for  the 
purpose  of  paying  him  for  his  services  as  special  ad- 
ministrator of  the  estate.  The  money  in  question  had 
been,  on  the  28th  of  September,  1885,  paid  into  the 
hands  of  the  clerk  of  the  court,  in  pursuance  of  an  order 
of  the  court.  After  the  order  of  allowance  had  been 
made,  without  any  order  directing  him  so  to  do,  the 
clerk  paid  the  money  to  one  Clark,  who  claimed  to  be 
entitled  thereto  as  the  assignee  of  Desmond.  Subse- 
quently Desmond  made  a  motion  to  compel  the  clerk  to 
pay  the  money  to  him,  claiming  in  support  thereof  that 
he  had  never  assigned  the  money,  and  that  the  payment 
by  the  clerk  was  unauthorized.  From  the  order  deny- 
ing the  motion  the  appeal  was  taken. 

P.  M,  Sullivan,  for  Appellant. 

G.  P.  Harding,  and  R.  Clark,  for  Respondent 

The  Court.  —  The  order  of  the  Probate  Court  com- 
plained of  is  clearly  not  an  appealable  order.  The  mo- 
tion to  dismiss  the  appeal  must,  therefore,  be  granted. 
So  ordered. 


[No.  12160.     In  Bank.  — June  24,  1887.] 

In  the  Matter  of  the  Estate  of  ALLEN  E.  ROSE, 

Deceased. 

ippBAL  —  Estate  op  Decedent  —  Obdeb  Settling  Accjount  of  Ad- 

MINISTBATOB  —  EnTBY  IN  MiNUTE-BOOK  —  PREMATUBE  APFEAU  — 

An  appeal  frem  an  order  settling  the  accounts  of  an  administrator 
of  the  estate  of  a  deceased  person  is  premature  and  will  be  dis- 
missed, when  taken  before  the  order  is  entered  in  the  minute-book 
of  the  court. 

LXXII.    CAL. — 37 
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Appeal  from  an  order  of  the  Superior  Court  of  Tulare 
County  settling  the  account  of  an  administrator  of  the 
estate  of  a  deceased  person. 

Motion  to  dismiss  appeal     The  facts  are  stated  in  the 

opinion  of  the  court. 

Wal.  /.  Tuska,  for  Appellant. 
Stetson  &  Houghton,  for  Respondent 

Searls,  C.  J.  —  This  is  a  motion  to  dismiss  an  appeal 
upon  the  ground  that  it  was  prematurely  taken. 

It  appears  from  the  affidavits  on  file  that  on  the  12th 
of  March,  1887,  findings  of  fact  and  an  order  or  decree 
were  signed  and  filed  with  the  clerk,  settling  the  account 
of  H.  Hirshfield,  the  administrator  of  the  estate  of  Rose, 
deceased.  Afterward,  and  on  the  twenty-seventh  day 
of  April,  1887,  the  administrator  perfected  an  appeal  to 
this  court  from  such  order  or  decree. 

At  the  time  of  taking  such  appeal,  the  decree  ap- 
pealed from  had  not  been  entered  in  the  minute-book  of 
the  Superior  Court  of  Tulare  County,  where  the  proceed- 
ings were  had  and  where  the  cause  was  pending. 

In  probate  cases,  it  is  provided  by  i  i^ction  1704  of  the 
Code  of  Civil  Procedure  that  "  all  orders  and  decrees  of 
the  court  or  judge  must  be  entered  at  length  in  the 
minute-book  of  the  court." 

If  an  appeal  is  taken  in  such  a  case,  it  "  must  be 
taken  within  sixty  days  after  the  order,  decree,  or  judg- 
ment is  entered." 

The  appeal  in  this  case  was  premature.  {People  v. 
Center,  66  Cal.  670;  McLmighlin  v.  Doherty,  54  Cal.  519; 
Thomas  v.  Anderson,  55  Cal.  43.) 

The  motion  is  granted  and  the  appeal  dismissed 

McKiNiSTPY,  J.,  Thornton,  J.,  Sharpstein,  J.,  Tem- 
ple J.,  McFarland,  J.,  and  Paterson,  J.,  concurred 
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[No.  12161.     In  Bank.  — June  24,  1887.] 

JULIA    HERRLICH,    Respondent,   v.   MAGGIE   MC- 
DONALD, Appellant. 

Appeal  —  Dismissal  —  Errors  in  Transcript  —  Certificate  of 
Clerk.  —  Where  the  transcript  on  appeal  is  certified  to  by  the  clerk 
of  the  court  below  as  correct,  the  mere  statement  of  the  counsel 
for  the  respondent  that  errors  exist  therein  will  not  establish  the 
fact  or  warrant  a  dismissal  of  the  appeal. 

Id.  —  Papers  Used  on  Motion  —  Failure  to  Identify.  —  The  fact 
that  papers  printed  in  the  transcript  are  not  identified  as  having 
been  used  on  the  motion  on  which  the  order  appealed  from  was 
made  will  not  justify  a  dismissal  of  the  appeal. 

Id.  —  Undertaking  on  Appeal  —  Mistake  in  Indorsement.  —  An 
undertaking  on  appeal,  if  otherwise  in  due  form  of  law,  is  not  ren- 
dered ineffectual  by  a  mistaken  indorsement  of  the  title  of  the 
case  in  which  it  is  given. 

Id.  —  Notice  of  Appeal  —  Mistake  in  Title.  —  Where  a  notice  of 
appeal  otherwise  clearly  identifies  the  order  appealed  from,  and  is 
properly  served  on  the  attorney  for  the  respondent,  and  filed  in  the 
action  to  which  it  was  intended  to  apply,  a  mistake  in  its  title  is 
immaterial. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  refusing  to  recall  an 
execution. 

Motion  to  dismiss  appeal.  The  facts  are  stated  in  the 
opinion  of  the  court. 

W,  B,  Tyler,  and  Whittemore  &  Sears,  for  Appellant. 

Charles  F.  Hanlon,  for  Respondent. 

McKiNiSTRY,  J.  —  The  order  of  the  Superior  Court  ap- 
pealed from  was  made  and  entered  February  18,  1887. 
Notice  of  appeal  was  filed  and  served  April  14,  and  the 
undertaking  filed  April  18,  1887.  A  transcript  on  ap- 
peal, duly  certified,  was  delivered  by  the  clerk  below  to 
the  appellant  on  the  twenty-fifth  day  of  May,  served  on 
respondent  on  the  same  day,  and  filed  in  this  court  on 
the  26th  of  May,  1887,  within  forty  days  after  the  appeal 
was  perfected. 
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Respondent  moved  to  dismiss  the  appeal  on  the  ground, 
amongst  others,  that  the  transcript  was  not  filed  within 
the  forty  days.  On  the  day  of  the  service  on  him  of  the 
paper  purporting  to  be  a  copy  of  the  transcript,  the  attor- 
ney for  respondent  notified  appellant  that  he  refused  to 
certify  to  the  transcript  as  correct,  in  his  notice  pointing 
out  certain  alleged  errors  and  mistranscriptions  of  the 
record  or  papers  on  file.  But  conceding  there  is  any 
law  or  rule  which  requires  the  appellant  to  serve  on  the 
adverse  party  a  copy  of  the  transcript  to  be  filed,  it  has 
not  been  made  to  appear  to  us,  either  by  additional  cer- 
tificate of  the  clerk  below  or  otherwise,  that  the  alleged 
errors  or  mistranscriptions  exist  (unless  it  be  in  the 
notice  of  appeal). 

Doubtless  the  respondent  is  entitled  to  have  filed  here, 
at  the  expense  primarily  of  the  appellant,  a  correct  tran- 
script of  the  record  below.  But  it  is  not  our  province 
now  to  indicate  how  it  can  be  obtained,  proved,  and  sub- 
stituted for  the  transcript  actually  filed  if  the  latter  is  in- 
correct. As  against  the  certificate  of  the  clerk,  the  mere 
statement  of  counsel  that  errors  exist  does  not  establish 
the  fact. 

From  an  examination  of  the  transcript  it  would  seem 
that  some  of  the  papers  printed  in  it  are  in  no  manner 
identified  as  having  been  used  on  the  motion.  But  if 
the  consequence  of  such  omission  shall  be  that  the  court 
here  will  refuse  to  look  at  such  papers  when  the  appeal  is 
heard  on  the  merits,  the  want  of  identification  of  some 
of  the  papers  will  not  justify  a  dismissal  of  the  appeal. 
Moreover,  the  absence  of  such  identification  is  not  urged 
by  counsel  for  respondent  as  a  reason  for  dismissing  the 
appeal. 

Respondent  further  contends,  —  1.  That  no  appeal  has 
been  taken;  2.  That  no  notice  of  appeal  was  filed  or 
served. 

In  the  certificate  attached  to  the  transcript  on  file,  the 
clerk  certifies  that  an  undertaking  on  appeal  in  due  form 
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of  law  was  properly  filed.  In  the  additional  certificate, 
on  which  the  motion  to  dismiss  is  based,  he  certifies  that 
the  undertaking  filed  was  indorsed  "Julie  Herrlich  v.  H. 
M.  McDonald."  The  undertaking,  if  in  due  form  of  law 
(and  no  other  objection  has  been  made  to  it),  was  not 
rendered  ineffective  by  a  mistaken  indorsement. 

The  copy  of  the  notice  of  appeal,  as  printed  in  the 
transcript,  is  headed  "  Title  of  court  and  cause."  The 
certificate  of  the  clerk,  presented  on  hearing  of  the  mo- 
tion to  dismiss,  shows  that  the  notice  of  appeal  filed 
below  w^as  entitled  "  Julia  Herrlich  v,  H.  M.  McDonald." 
But  the  notice  was  signed  by  the  "  attorney  for  the 
defendant "  the  subscriber  being  the  attorney  for  the 
defendant  in  the  action  of  Julia  Herrlich  v,  Maggie  Mc- 
Donald. It  was  filed  in  the  court  in  which  that  action 
had  been  pending,  and  was  served  on  the  attorney  for 
the  plaintiff  therein,  who  acknowledged  service,  "  reserv- 
ing all  objections."  The  notice  refers  to  an  order  made 
February  18,  1887,  refusing  to  recall  an  execution,  etc. 
The  transcript  contains  a  copy  of  an  order  entered  on 
the  day  last  named  in  the  action,  Julia  Herrlich,  v. 
Maggie  McDonald,  denying  the  motion  of  defendant,  coun- 
sel for  plaintiff  herein  being  present,  to  vacate  and  set  aside 
an  execution. 

The  reckless  inexactitude  displayed  in  the  preparation 
of  the  papers  connected  with  this  appeal  is  not  to  be 
commended.  We  cannot  say,  however,  but  that  the  no- 
tice described  the  order  in  such  manner  as  clearly  to 
identify  it,  and  so  to  inform  the  respondent  of  the  par- 
ticular order  appealed  from. 

Motion  to  dismiss  the  appeal  denied,  without  prejudice. 

Searls,  C.  J.,  Sharpstein,  J.,  McFarland,  J.,  Tem- 
ple, J.,  Paterson,  J.,  and  Thornton,  concurred. 
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[No.  20298.     In  Bank.  — June  24,  1887.] 

THE  PEOPLE,  Respondent,  v.  GUSTAVE  ECKMAN, 
Appellant. 

Criminal  Law  —  Declaration  of  Defendant  to  Sheriff  —  Evidence. 
—  In  a  criminal  prosecution,  evidence  of  a  declaration  made  by  the 
defendant  after  his  arrest  to  the  sheriff,  to  the  effect  that  he  would 
plead  guilty  voluntarily,  is  admissible  when  no  attempt  was  made 
by  the  sheriff  to  coerce  the  defendant,  and  the  only  inducement 
held  out  to  him  was  the  probability  that  if  he  was  guilty,  and  ao 
pleaded,  he  would  get  a  shorter  sentence. 

Id.  —  Evidence  of  Good  Character  —  Certificate  of  Discharge 
from  Army.  —  In  a  prosecution  for  burglary,  a  certificate  of  the 
discharge  of  the  defendant  from  the  United  States  army,  certifying 
to  his  good  character,  is  not  admissible  as  evidence  of  his  good 
character. 

Id.  —  Instructions  —  Circumstantial  Evidence.  —  In  instructing 
the  jury  upon  the  subject  of  circumstantial  evidence,  the  court, 
after  stating  that  in  order  to  warrant  a  conviction  the  circum- 
stances must  exclude  to  a  moral  certainty  every  other  hypothesis 
than  that  of  guilt,  further  said  that  "  to  convict  upon  circumstan- 
tial evidence,  it  should  L  3  such  as  to  produce  nearly  the  same  degree 
of  certainty  as  that  which  arises  from  direct  testimony."  Eeld^ 
that  the  instruction  was  proper. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

V,  A,  Gregg,  for  Appellant. 

Attorney-General  Johnson,  for  Respondent. 

McFarland,  J.  —  The  defendant  was  convicted  of 
burglary  in  the  second  degree,  and  appeals  from  an  order 
denying  him  a  new  trial,  and  from  the  judgment  rendered 
in  the  case. 

1.  Appellant  contends  for  a  new  trial  for  error  in  re- 
fusing to  strike  out  certain  testimony  of  the  witness  for 
the  prosecution,  McLeod,  who  was  the  sheriff  of  the 
county. 

The  witness  was  asked  if  he  had  heard  the  defendant 
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make  any  statements  in  reference  to  the  burglary,  and 
if  so,  were  these  statements  made  voluntarily.  He  an- 
swered that  he  had,  and  that  they  were  made  volun- 
tarily. Thereupon  defendant's  attorney  "  requested  the 
privilege  of  asking  the  witness  preliminary  questions  to 
see  if  the  statement  made  by  the  defendant  to  the  witness 
was  voluntary;  and  the  court  granted  the  request.'*  The 
preliminary  question  having  been  asked,  the  witness  re- 
plied :  "  I  told  him  probably,  if  he  was  guilty,  and  pleaded 
guilty,  he  would  probably  get  a  shorter  sentence.  Then 
he  told  me  he  wanted  to  see  the  district  attorney.  I  went 
down  and  brought  him  up  into  the  office.  Mr.  Eck- 
man came  into  the  office,  and  made  the  statement  that 
he  would  plead  guilty  voluntarily."  Defendant's  attor- 
ney then  said :  "  I  ask  that  that  be  stricken  out,  —  that  he 
said  he  would  plead  guilty."  The  court  said :  "  I  deny 
the  motion  " ;  and  the  attorney  for  defendant  said :  "  We 
except."     This  is  all  the  record  shows  upon  the  subject. 

Technically,  the  testimony  was  not  before  the  jury  at 
all.  It  was  addressed  to  the  court  upon  the  preliminary 
examination.  In  the  next  place,  a  party  moving  to  strike 
out  the  answer  of  a  witness  must  specify  his  objection  to 
it  in  like  manner  as  he  is  required  to  specify  the  grounds 
of  his  objections  to  a  question.  {Temple  v.  Frank,  28 
Cal.  519;  Sill  v.  Reese,  47  Cal.  341.)  And  no  grounds 
of  objection  were  stated  here  at  all,  not  even  the 
hackneyed  one  of  "  irrelevant  and  incompetent."  But 
of  such  objections  to  the  point  here  sought  to  be  made 
ought  to  be  disregarded  in  a  criminal  case,  the  court  did 
not  abuse  its  discretion  or  commit  a  fatal  error  in  deny- 
ing the  motion  to  strike  out.  The  sheriff  had  not  charged 
defendant  with  being  guilty;  had  not  claimed  to  have  evi- 
dence against  him;  had  not  threatened  him  in  any 
way.  He  did  not  tell  him,  as  was  told  the  defendants  in 
People  V.  Johnson,  41  Cal.  453,  "  there  was  no  use  in  fool- 
ing about  it;  they  may  as  well  confess,  as  there  was  evi- 
dence enough  to  convict  them."     Moreover,  the  statement 
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testified  to  was  not  a  confession.  Under  the  circumstances 
we  think  that  it  would  be  going  too  far  to  reverse  the  case 
for  the  denial  of  the  motion,  even  if  defendant's  counsel 
had  stated  the  grounds  upon  which  he  made  it. 

2.  The  second  ground  of  error  assigned  by  appellant  is 
the  refusal  of  the  court  to  allow  in  evidence  —  as  proof 
tending  to  show  the  good  character  of  the  defendant  —  a 
certificate  of  the  discharge  of  the  defendant  from  the  United 
States  army  for  disability,  which  also  certified  his  character 
to  be  good.  It  does  not  appear  what  particular  traits  of 
character  were  certified  to  in  the  document  excluded ;  but  we 
do  not  know  of  any  rule  which  —  upon  the  general  issue 
of  character  —  allows  the  introduction  of  written  declara- 
tions, official  or  otherwise,  made  by  third  parties  out  of 
court  We  think,  therefore,  that  this  point  is  not  ten- 
able. 

8.  The  appellant  makes  several  objections  to  parts  of 
the  instructions  given  by  the  court  to  the  jury.  The  most 
serious  is  the  objection  to  part  of  instruction  No.  3.  This 
instruction  is  on  the  subject  of  circumstantial  evi- 
dence; and  while  stating  that  the  circumstances  must  ex- 
clude to  a  moral  certainty  every  other  hypothesis  than  that 
of  guilt,  it  includes  this  language :  "  To  convict  upon  cir- 
cumstantial evidence,  it  should  be  such  as  to  produce  nearly 
the  same  degree  of  certainty  as  that  which  arises  from  direct 
testimony.'' 

This  instruction  was  given  at  the  request  of  the  district 
attorney;  and  it  may  be  remarked  that  many  prosecuting 
officers  seem  to  be  moved  by  some  sort  of  fascination  to 
travel  along  the  very  edge  of  the  precipice  of  error  when 
they  could  go  just  as  effectively,  and  much  more  safely, 
along  the  center  of  the  beaten  road.  This  hazardous 
language  probably  had  no  eflfect  whatever  on  the  jury; 
and  yet  its  propriety  is  extremely  doubtful.  It  happens, 
however,  that  a  good  many  years  ago  this  court  decided 
that  a  similar  instruction  was  not  erroneous,  —  holding 
that  "  it  was  but  another  mode  of  telling  the  jury  that 
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although,  as  a  general  rule,  circumstantial  evidence,  in 
the  nature  of  things,  may  not  be  so  entirely  satisfactory 
proof  of  a  fact  as  the  positive  testimony  of  creditable  eye- 
witnesses, yet  they  must  convict  if  they  were  satisfied  of 
the  guilt  of  the  defendant  to  the  exclusion  of  rational 
probabilities/'  {People  v.  Cronin,  84  Cal.  201.)  We 
would  not  be  warranted  in  overruling  that  case  on  the 
point  under  discussion,  and  therefore  hold  that  a  new  trial 
should  not  be  granted  in  the  case  at  bar  on  account  of  said 
instruction. 

There  are  some  other  exceptions  to  the  instructions, 
but  they  are  not,  in  our  opinion,  well  taken.  The  law  of 
the  case  was,  we  think,  properly  and  fairly  given  to  the 
jury. 

Judgment  and  order  affirmed. 

Paterson,  J.,  and  Thornton,  J.,  concurred. 

McKiNSTRY,  J.,  Searls,  C.  J.,  and  Sharpstein,  J., 
concurred  in  the  judgment. 


[No.  11779.    Department  One.  — June  27,  1887.] 

P.  A.  RAYNOR,  Appellant,  v,  W.  H.  MINTZER  et 
AL.,  Respondents. 

Tort  —  Statute  of  Limitations  —  Damages.  —  A  cause  of  action 
founded  on  a  tort  arises  when  the  wrongful  act,  causing  damage, 
is  done,  and  the  statute  of  limitations  then  begins  to  run  against 
it,  although  the  damages  occasioned  by  the  act  may  not  all  have 
been  sustained  at  that  time. 

Id.  —  Fraudulent  Attempt  to  Acquire  Land.  —  The  action  was 
brought  to  recover  damages  alleged  to  have  been  sustained  by  the 
plaintiff  on  account  of  the  wrongful  and  fraudulent  acts  of  the 
defendants  in  attempting  to  deprive  him  of  certain  land  belonging 
to  him.  On  a  review  of  the  facts  alleged  in  the  complaint,  heXd^ 
that  the  action  was  barred  by  the  statute  of  limitations. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 
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The  facts  are  stated  in  the  opinion. 

Paris  &  Goodcell,  Harris  &  Allen,  and  H.  M.  Willis,  for 
Appellant. 

A.  B.  Hotchkiss,  for  Respondents. 

Belcher,  C.  C.  —  This  is  an  appeal  by  the  plaintiff 
from  a  judgment  rendered  against  him  on  demurrer  to  his 
complaint. 

The  action  was  brought  to  recover  damages  which  the 
plaintiff  claimed  to  have  suffered  on  account  of  the  wrong- 
ful and  fraudulent  acts  of  the  defendants  in  attempting  to 
deprive  him  of  certain  valuable  real  property  which  he 
owned  in  the  county  of  San  Bernardino. 

It  is  alleged  that  the  defendants,  in  1875,  agreed  and 
conspired  together  to  cheat  and  defraud  plaintiff  out  of 
his  property,  and  that  all  their  subsequent  acts  were  in 
pursuance  of  that  conspiracy;  that  they  thereby  caused 
him  to  suffer  great  loss  and  damage,  and  forced  him  to 
resort  to  expensive  and  vexatious  litigation  to  protect  his 
rights. 

The  complaint  covers  thirty-five  pages,  without  the  ex- 
hibits, of  the  printed  transcript,  and  tells  at  great  length  the 
story  of  the  wrongs  suffered  by  plaintiff,  and  of  the  litiga- 
tion consequent  thereupon. 

The  facts  may  be  briefly  stated  as  follows :  In  1875  the 
plaintiff  was  the  owner  of  an  undivided  four-sevenths 
interest  in  certain  real  property,  and  the  defendants 
were  the  owners  of  the  other  three-sevenths.  The  de- 
fendants fraudulently  acquired  from  the  plaintiff  his 
interest,  and,  after  acquiring  it,  organized  themselves 
into  a  corporation,  by  the  name  of  the  Colton  Land  and 
Water  Company,  of  which  they  were  the  only  members 
and  stockholders.  They  then  transferred  the  whole  prop- 
erty to  the  corporation,  and  divided  the  stock  among 
themselves  according  to  their  respective  interests  in   the 


Digitized  byVjOOQlC 


June,  1887.]  Raynor  v.   Mintzer.  687 

property.  Thereafter,  on  June  7,  1887,  they  caused  the 
corporation  to  commence  an  action  against  the  plaintiff 
to  quiet  its  title  to  the  property,  and  to  enjoin  him  from 
asserting  that  he  owned  any  interest  therein.  The  plain- 
tiff answered,  and  by  way  of  cross-complaint  set  up  that 
he  owned  four-sevenths  of  the  property,  and  prayed  for 
affirmative  relief.  The  case  was  tried,  and  on  October 
27,  1879,  it  w'as  adjudged  and  determined  that  the  plain- 
tiff owned  the  interest  claimed  by  him,  and  that  the  cor- 
poration and  other  parties  to  the  suit  reconvey  the  same 
to  him.  A  motion  for  new  trial  was  then  made  and  de- 
nied, and  an  appeal  from  the  judgment  and  order  was 
taken  to  this  court.  This  appeal  was  heard,  and  the  judg- 
ment was  slightly  modified  and  affirmed  in  January  18S1. 
{Colion  L.  &  W.  Co.  v.  Raynor,  57  Cal.  588.) 

While  that  appeal  was  pending,  the  defendants,  in 
pursuance  of  their  fraudulent  scheme  to  get  the  plain- 
tiff's property,  and  in  order  to  evade  the  judgment,  if  a 
decision  should  be  in  his  favor,  sought  out  various  credi- 
tors of  the  plaintiff,  and,  among  others,  one  Clyde,  and 
incited  and  urged  them  to  bring  suits  and  obtain  judg- 
ments on  their  claims,  and  to  have  the  plaintiff's  interest 
in  the  property  levied  on  and  sold.  To  induce  the  credi- 
tors to  do  this,  and  to  proceed  at  once  and  buy  in  the 
property  before  the  determination  of  the  appeal,  the 
defendants  promised  the  creditors  to  take  from  them 
whatever  title  they  might  acquire,  and  to  pay  them 
therefor  the  full  amount  of  their  respective  claims,  with 
all  costs  incurred,  themselves  taking  the  chances  as  to 
the  title  being  good.  In  pursuance  of  this  arrangement, 
Clyde  commenced  an  action  upon  his  claim  for  nearly 
eighteen  hundred  dollars,  and  obtained  a  judgment  by 
default.  He  then  had  an  execution  issued  and  levied  on 
the  plaintiff's  interest  in  the  property,  and  at  the  sale 
bought  the  property  in  his  own  name.  He  obtained  a 
certificate  of  sale,  and  on  December  7,  1880.  transferred 
the    same,    aud    all   his    interest    in    the    lands    described 
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therein,  to  the  defendants.  Several  distinct  tracts  of  land 
were  sold  in  one  parcel,  and  the  plaintiff  being  without 
means  to  redeem  from  the  sale,  the  sheriff,  on  the  25th 
of  May,  1881,  executed  to  the  defendants,  as  the  assignees 
of  Clyde,  a  deed  purporting  to  convey  all  the  plaintiff's 
interest  in  the  lands  so  sold. 

On  the  8th  of  October,  1881,  the  plaintiff  commenced  a 
new  action  against  the  defendants,  and  Clyde,  and  the 
Colton  Land  and  Water  Company,  to  have  the  defend- 
ants adjudged  his  trustees  as  to  all  property  transferred 
to  them  by  the  sheriff's  deed  of  May  25,  1881,  and  to 
compel  them  to  reconvey  the  same  to  him  upon  such 
terms  as  might  be  just.  That  action  was  tried,  and  on 
the  6th  of  November,  1883,  judgment  was  duly  rendered 
and  entered  therein  in  favor  of  the  plaintiff,  and  it  was 
thereby  adjudged  and  determined  that  the  defendants  held 
the  property  as  trustees  for  plaintiff;  that  the  title  ac- 
quired by  them  under  the  sheriff's  deed  was  acquired  by 
means  of  actual  fraud  and  in  violation  of  their  duties 
as  trustees;  and  that  they  reconvey  to  the  plaintiff  all 
property  and  interest  conveyed  to  them  by  the  sheriff's 
deed,  upon  payment  by  him  to  them  of  the  sum  of 
money  paid  to  Clyde  for  the  assignment  of  his  certificate, 
with  interest  thereon.  The  defendants  then  moved  for  a 
new  trial,  and  their  motion  being  denied,  appealed  to  this 
court,  where  the  judgment  and  order  were  affirmed 
on  the  23d  of  June,  1885.  (Raynor  v.  Mintzer,  67  Cal. 
159.) 

To  show  the  special  damages  sustained  by  plaintiff,  it 
is  then  alleged  that  on  the  12th  of  October,  1875,  plain- 
tiff was  the  owner  of  two  tracts  of  land  in  San  Bernar- 
dino County,  which  were  mortgaged  to  secure  the 
payment  of  debts  owing  by  him ;  that  the  mortgages  were 
thereafter  foreclosed  and  the  tracts  sold  under  the  de- 
crees of  foreclosure ;  that  by  reason  of  the  aforesaid  fraudu- 
lent acts  of  the  defendants  the  plaintiff  was  unable 
to  pay  the  debts,  or  redeem  from  the  sales;  that  one  tract 
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was  sold  for  twenty  thousand  dollars  less  than  its  actual 
value,  and  he  was  thereby  damaged  in  that  sum,  and  the 
other  tract  was  sold  for  five  thousand  dollars  less  than  its 
actual  value,  and  he  was  thereby  damaged  in  that  sum; 
that  on  the  same  12th  of  October,  plaintiff  was  the  owner 
of  two  other  tracts  of  land  in  San  Bernardino  County, 
which  were  thereafter  levied  upon  and  sold  under  execu- 
tions by  his  creditors;  that  the  sales  were  instigated  by 
the  defendants  in  order  that  he  might  be  hindered  and 
embarrassed  in  resisting  their  frardulent  claims,  and  that 
by  reason  of  their  fraudulent  acts  he  was  unalrle  to 
pay  the  debts  or  redeem  the  property;  that  each  tract 
was  sold  for  ten  thousand  dollars  less  than  its  actual 
value,  and  he  was  thereby  damaged  in  the  sum  of  twenty 
thousand  dollars;  that  in  resisting  the  action  brought 
against  him  by  the  Colton  Land  and  Water  Company,  and 
in  prosecuting  the  action  against  the  defendants  and  Clyde, 
he  necessarily  incurred  and  expended  for  attorneys' 
fees  and  other  expenses,  not  included  in  the  costs 
awarded  him,  the  sum  of  five  thousand  dollars  in  the  one 
case  and  ten  thousand  dollars  in  the  other,  and  that  he 
was  thereby  damaged  in  those  sums;  and  "that  by  rea- 
son of  the  aforesaid  fraudulent  acts  of  the  defendants, 
the  plaintiff  has  suffered  great  hardship  and  privation, 
often  being  destitute  of  the  necessaries  of  life  for  himself 
and  family,  and  has  for  years  been  precluded  from  en- 
gaging in  any  business  and  been  shut  out  from  society 
and  friendly  and  social  intercourse,  and  been  greatly 
annoyed,  embarrassed,  and  worried,  and  endured  great 
mental  suffering,  and  been  injured  in  his  health,  and  other- 
wise greatly  injured  to  his  damage  in  the  further  sum  of 
fifty  thousand  dollars."  The  prayer,  then,  is  for  judgment 
in  the  sum  of  one  hundred  and  ten  thousand  dollars  and 
costs.  , 

This  action  was  commenced  on  the  twenty-third  day 
of  November,  1885,  and  the  demurrer  was  upon  the 
grounds,  among  others,  that  the  complaint  did  not  state 
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facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  action  was  barred  by  the  provisions  of  subdivision  1 
of  section  339  of  the  Code  of  Civil  Procedure. 

It  does  not  appear  upon  what  ground  the  demurrer  was 
sustained,  but  if  it  might  properly  have  been  sustained  on 
any  one  of  the  grounds  presented,  the  judgment  cannot 
now  be  reversed. 

It  is  clear  that  the  action  was  one  to  recover  damages 
for  tort,  and  was  based  upon  a  liability,  not  founded  upon 
an  instrument  of  writing.  The  limitation  was  therefore 
two  years.  {Filler  v.  S.  P.  R.  R,  Co.,  52  Cal  42 ;  Wood  v. 
Currey,  57  Cal.  208.) 

The  question  then  is,  When  did  the  statute  begin  to 
run? 

It  is  urged  for  the  appellant  that  all  the  acts  of  the  de- 
fendants, including  the  appeals  to  this  court,  were  parts  of 
one  continuous  scheme,  having  in  view  the  one  ultimate, 
fraudulent  purpose  of  depriving  him  wrongfully  of  his 
property,  and  that  his  cause  of  action  did  not  fully 
accrue  until  the  decision  of  this  court,  made  upon  the 
last  appeal,  on  June  23,  1885. 

We  do  not  think  this  position  can  be  maintained.  All 
of  the  wrongful  acts  of  defendants  were  committed  prior 
to  and  pending  the  appeal  in  the  Colton  Land  and  Water 
Company's  case.  The  plaintiff's  action  against  the  de- 
fendants and  Clyde  was  also  commenced  and  tried 
more  than  two  years  before  the  commencement  of  this 
action,  and  by  the  judgment  entered  therein  he  was  fully 
restored  to  all  the  rights  in  the  disputed  property.  It  is 
true,  the  defendants  moved  for  a  new  trial  and  appealed 
from  that  judgment,  but  it  is  not  alleged  that  they  did 
this  maliciously  or  without  probable  cause,  nor  did  this 
court  hold  the  appeal  frivolous,  and  award  damages  there- 
for. It  would  seem,  too,  that  all  the  proximate  and  re- 
coverable damages  which  plaintiflf  has  sustained  had  ac- 
crued when  that  action  was  commenced,  or  at  least, 
when  it  was  tried.     But  however  this  may  be,  the  gen- 
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eral  rule  is,  that  a  cause  of  action  for  tort  arises  when  the 
wrongful  act,  causing  damage,  is  done,  and  the  statute  of 
limitations  then  begins  to  run  against  it.  The  damages 
occasioned  by  the  act  may  not  all  have  been  sustained  at 
that  time,  but  that  fact  does  not  postpone  the  running  of 
the  statute.  (  See  cases  above  cited ;  and  Taylor  v.  Bidwell, 
65  Cal.  489;  Northrop  v.  Hill,  57  N.  Y.  351;  Angell  on 
Limitations,  sec.  298.) 

It  follows,  in  our  opinion,  that  the  plaintiff's  cause  of 
action  was  complete  as  early,  at  least,  as  November  6, 
1883,  and  was  barred  by  the  statute.  The  demurrer  was 
therefore  properly  sustained,  and  the  judgment  should  be 
affirmed. 

FooTE,  C,  and  Hayne,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  11547.    In  Bank.  — June  27,  1887.] 

L  C.  KEARNEY  et  al.,  Appellants,  v,  E.  M.  KEAR- 
NEY, Respondent. 

Estate  of  Decedent  —  Sbttuement  of  —  Pboceedinos  in  Rem  — 
Personal  Notice  not  Requisite.  —  Proceedings  in  probate  for  the 
Bettlement  of  the  estates  of  deceased  persons  are  in  the  nature  of 
proceedings  in  rem;  and  judgments  rendered  therein,  so  far  as  they 
relate  to  the  disposition  of  the  property  of  the  estate,  are  binding 
upon  the  parties  interested,  without  any  personal  notice  to  them. 
In  these  proceedings  only  such  notice  is  required  as  is  provided  by 
positive  law. 

Id.  —  Setting  Apart  Homestead  to  Subvivinq  Wife  —  Notice  to 
Heibs.  —  Under  section  1465  of  the  Code  of  Civil  Procedure,  a  de- 
cree made  in  the  matter  of  the  estate  of  a  deceased  person,  setting 
apart  a  homestead  out  of  the  common  property  of  the  estate  for 
the  use  of  the  surviving  wife  of  the  deceased,  is  valid,  although 
no  notice  of  the  application  for  the  homestead  was  given  to  the 
heirs. 

Id.  —  Value  of  Homestead  when  there  are  No  Minor  Childken.  — 
In  such  a  proceeding,  if  no  homestead  has  been  select od  by  the 
parties  during  their  marriage,  a  homestead  not  exceedinj?  five  tliou- 
sand  dollars  in  value  may  be  set  apart  for  the  u«*e  of  the  surviving 
wife,  out  of  the  common  property  of  tlie  deceased,  although  there 
are  no  minor  children. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
L.  W.  Elliott,  and  John  C.  Byers,  for  Appellants. 
Carter,  Smith  &  Keniston,  for  Respondent. 

Searls,  C.  J.  —  This  is  an  equitable  action  brought  by 
the  plaintiflfs  as  heirs  at  law  of  J.  W.  Kearney,  deceased, 
against  the  defendant,  the  widow  of  decedent,  to  set  aside 
a  certain  decree  of  the  Superior  Court  in  probate,  whereby 
a  homestead  was  set  apart  to  defendant. 

The  cause  was  tried  by  the  court,  findings  in  writing 
filed,  upon  which  judgment  in  favor  of  defendant  was  en- 
tered. Plaintiffs  appeal  from  the  judgment,  and  the  cause 
comes  up  on  the  judgment  roll. 

The  gravamen  of  the  charge  is  fraud  in  procuring  the 
decree  whereby  the  homestead  was  carved  out  of  decedent's 
estate,  and  that  no  notice  was  given  of  the  application  or 
hearing  in  the  proceeding  for  such  decree. 

The  defendant  was  appointed  administratrix  of  the  estate 
of  her  deceased  husband.  There  were  no  children,  and 
the  heirs  at  law  other  than  the  widow  are  two  brothers  and 
a  sister. 

The  property  in  question,  upon  which  deceased  and  de- 
fendant had  their  residence  prior  to  the  death  of  the  former, 
consisted  of  32C  acres  of  land,  and  was  appraised  at 
$4,200. 

Subsequent  thereto,  and  on  the  18th  of  March,  1878, 
defendant  applied  to  the  Probate  Court  by  petition  to  have 
the  same  set  apart  to  her  as  a  homestead,  and  on  a  hearing 
before  the  court,  but  without  notice  to  the  other  heirs,  the 
property  was  found  to  be  of  less  value  than  five  thousand 
dollars,  and  was,  by  a  decree  duly  entered,  set  apart  to  de- 
fendant, the  widow,  as  a  homestead. 

In  this  action  the  court  finds  that  the  homestead,  when 


Digitized  byVjOOQlC 


June,  1887.]  Kearney  v.  Kearney.  593 

set  apart,  was  of  the  value  of  ten  thousand  dollars,  but 
that  defendant  in  good  faith  believed  the  same  was  of 
no  greater  value  than  five  thousand  dollars,  and  the  find- 
ings negative  any  fraudulent  intent  on  the  part  of 
defendant. 

Subsequently  to  the  order  setting  apart  the  home- 
stead, the  usual  proceedings  for  a  distribution  of  the  resi- 
due of  the  estate  were  had,  of  which  due  notice  was 
given,  and  in  which  proceedings  it  affirmatively  appeared 
that  the  homestead  had  been  set  apart,  etc.  The  residue 
of  such  estate  was,  by  decree  of  April  7,  1879,  duly  dis- 
tributed. 

On  the  22d  of  February,  1883,  the  plaintiffs  moved 
the  Superior  Court,  as  the  successor  of  the  former  Pro- 
bate Court,  to  set  aside  the  decree  of  homestead  upon  the 
same  grounds  substantially  as  urged  here,  which  motion 
after  a  hearing  was  denied  by  the  court,  whereupon  this 
action  was  instituted. 

The  property  in  question  was  community  property  of 
defendant  and  her  deceased  husband,  upon  which  they  had 
resided  for  many  years  prior  to  the  death  of  the  latter,  and 
they  had  no  homestead  under  any  statute. 

The  first  contention  of  appellants  is,  that  the  decree 
setting  apart  the  homestead  is  void  for  want  of  jurisdic- 
tion in  the  court  to  hear  and  determine  the  same  with- 
out notice.  Probate  proceedings  and  the  judgments  ren- 
dered therein  are  in  the  nature  of  proceedings  in  rem. 
In  other  words,  such  judgments  are  founded  in  pro- 
ceedings, not  against  persons  as  such,  but  against  or 
upon  the  thing  or  subject-matter  itself,  whose  status  or 
condition  is  to  be  determined,  and  the  judgment  when 
rendered  is  a  solemn  declaration  of  the  status  of  the  thing, 
and  ipso  facto  renders  it  what  it  declares  it  to  be.  (  Wood- 
ruff  V.  Taylor,  20  Vt.  65.) 

The  probate  of  a  will  establishes  its  status,  and  such 

status  adheres  to  the  will  and  concludes  the  whole  world, 

subject  only  to  be  avoided  by  such  direct  proceedings  to 
Lxxii.  caxm — 38 
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that  end  as  may  be  provided  by  some  affirmative  law. 
(2  Smith's  Lead.  Cas.,  6th  Am.  ed.,  669,  and  cases  cited; 
Deslonde  v.  Darrington's  Heirs,  29  Ala.  95;  Woodruff  v. 
Taylor,  supra;  State  v.  McGlynn,  20  Cal.  234.) 

Decrees  of  sale  of  the  real  estate  of  lunatics  and  de- 
ceased persons  stand  upon  the  same  footing.  {Latham  v. 
Wiswell,  2  Ired.  Eq.  294;  VVynian  v.  Campbell,  6  Port 
219.) 

A  prominent  distinction  between  proceedings  in  per- 
sonam and  proceedings  in  rem  consists  in  the  different 
methods  by  which  jurisdiction  is  obtained  by  the  court 
In  the  former,  jurisdiction  of  the  parties  is  obtained  by 
personal  service  or  its  equivalent,  while  in  the  latter,  or 
at  least  in  such  cases  coming  under  that  head  as  relate 
to  things  exclusively,  jurisdiction  is  acquired  by  taking 
possession  of  the  thing,  or  by  some  act  tantamount  thereto, 
and  a  judgment  in  rem  in  such  a  case  binds  the  "res  in 
the  absence  of  any  personal  notice  to  the  parties."  (The 
Globe,  2  Blatchf.  427.)  The  parties  in  interest  in  such 
cases  are  deemed  parties  to  the  suit  without  personal  no- 
tice.    (Thomas  v.  Southard,  2  Dana,  475.) 

In  this  class  of  cases  two  questions  only  need  to  be  an- 
swered in  the  affirmative  to  uphold  a  judgment 

1.  Did  the  court  have  the  authority  to  determine  the 
subject-matter  of  the  controversy? 

2.  Did  the  court  have  jurisdiction  over  the  thing  pro- 
ceeded against  as  a  defendant?  (Freeman  on  Judgments, 
sec.  611.) 

The  first  question  is  answered  in  the  affirmative  in 
this  case  by  our  statute,  which  authorizes  the  court  to 
act  in  cases  like  the  one  at  bar.  (Code  Civ.  Proc, 
sec.  1465.)  This  section  provides  that  "upon  the  return 
of  the  inventory,  or  at  any  subsequent  time  during  the  ad- 
ministration, the  court  may,  on  its  own  motion  or  on 
petition  therefor,  set  apart  ....  the  homestead  selected, 

designated,  and  recorded If  none  has  been  selected 

....  the  court  must  select,  designate,  and  set  apart  .... 
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a  homestead  for  the  use  of  the  surviving  husband  or  wife 
and  the  minor  children  ....  in  the  manner  provided  in 
article  2  of  this  chapter,  out  of  the  common  property," 
etc. 

The  answer  to  the  second  question  is,  that  the  proceeding 
to  set  aside  the  homestead  is  in  the  nature  of  a  proceeding 
in  rem,  and  that  to  obtain  jurisdiction  over  the  thing  for 
the  purpose  of  decreeing  its  statics,  only  such  notice  is 
required  as  is  provided  by  positive  law. 

We  have  said  that  in  a  proceeding  in  rem  against 
things  no  notice  is  required;  this  must,  of  course,  be 
taken  with  the  proviso  that  the  statute  has  not  provided 
for  notice.  It  is  a  familiar  principle  of  law  in  such 
cases  that  the  local  law  as  to  notice  governs,  and  what- 
ever provision  it  makes,  whether  for  personal  or  construc- 
tive notice,  must  be  obeyed.  In  the  language  of  Mon- 
roe V.  Douglas,  4  Sand.  Ch.  182 :  "  But  such  party  can- 
not be  permitted  to  show  that  he  never  had  any 
notice  of  the  suit,  otherwise  than  by  showing  that  the  no- 
tice prescribed  by  the  local  law  was  not  given,  thereby 
proving  the  judgment  to  be  void  by  that  law.  Actual 
notice  in  suits  in  rem  is  not  required  to  be  given  to  ab- 
sentees in  any  system  of  municipal  law  with  which  I  am 
acquainted." 

The  inquiry  in  such  cases  is  not.  Was  the  defendant 
therein  served  with  process,  or  did  he  appear  in  the  action  ? 
but  the  question  is.  Did  the  court  proceed  according  to 
its  own  municipal  laws  in  pronouncing  the  judgment  or 
decree  ? 

The  record  shows  that  the  court  in  this  case  acquired 
jurisdiction  of  the  subject-matter  of  the  estate  in  the  usual 
manner,  and  having  such  jurisdiction  and  authority 
to  set  apart  a  homestead,  and  the  statute  not  requiring 
notice  thereof  to  be  given,  w-e  are  of  opinion  the  decree 
of  the  court  in  that  behalf  was  not  void  for  want  of  notice 
to  the  heirs. 

It  follows  that  the  proceedings  by  which  the  homestead 
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was  set  aside  are  to  be  treated  as  though  the  plaintiffs  were 
personally  present  thereat. 

Evidence  was  there  introduced  as  to  the  value  of  the 
land,  and  it  is  not  suggested  that  any  fraud  or  device  was 
resorted  to  by  the  defendant,  whereby  plaintiffs,  had  they 
in  fact  been  present,  would  have  been  prevented  from  mak- 
ing proofs  in  reference  to  such  value. 

If  the  defendant  believed,  as  the  court  found  she  did, 
that  the  value  of  the  land  did  not  exceed  five  thousand 
dollars,  there  was  no  fraud  or  imposition  practiced  by  her 
upon  the  court  in  bringing  witnesses  to  establish  such 
fact. 

Appellants  also  contend  that  the  statute  relating  to  single 
persons  permits  only  one  thousand  dollars'  worth  of  land 
to  be  taken  for  a  homestead. 

The  section  referred  to  provides  for  a  homestead  of  not 
exceeding  five  thousand  dollars  in  value  by  any  head  of 
a  family,  and  not  exceeding  one  thousand  dollars  in  value 
by  any  other  person. 

As  before  stated  herein,  the  homestead  is  to  be  set  apart 
in  the  manner  provided  in  article  2  of  chapter  5  of 
title  11  of  the  Code  of  Civil  Procedure. 

Referring  to  article  2,  and  we  find  it  provides  for  a 
homestead  not  exceeding  in  value  five  thousand  dollars. 

It  is  true,  the  article  as  it  now  stands  only  treats  of 
homesteads  perfected  before  the  death  of  the  husband  or 
wife.  Section  1481  of  that  article,  which  provided  the 
manner  of  setting  apart  a  homestead  of  the  value  of  five 
thousand  dollars  where  none  before  existed,  has  been  re- 
pealed; but  as  the  Probate  Act  provided  for  a  home- 
stead of  not  exceeding  five  thousand  dollars,  where  the 
declaration  is  made  during  the  lifetime  of  decedent,  whether 
there  are  or  are  not  minor  children,  and  as  it  pro- 
vides a  means  whereby  the  court  shall  set  aside  a 
homestead  in  cases  where  none  has  before  been  designated, 
we  are  of  opinion  that  the  court,  being  called  upon 
to    do    what   the    parties   might    have   done,    w^hile    both 
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were  living,  may  properly  set  aside  for  the  survivor  and 
minor  children,  if  any,  or  for  the  minor  child  or  children, 
if  neither  husband  nor  wife  is  living,  a  homestead  of  any 
value  not  exceeding  five  thousand  dollars. 

This  question  was  before  this  court  in  Estate  of  Burns, 
54  Cal.  223,  where  it  was  held  that  a  homestead  not  ex- 
ceeding five  thousand  dollars  in  value  could  be  set  aside 
without  notice. 

The  judgment  is  affirmed. 

McFarland,  J.,  and  Sharpstein,  J.,  concurred. 

Temple,  J.,  concurring.  —  I  concur,  on  the  authority  of 
Mawson  v.  Mawson,  50  Cal.  539,  and  under  some  feeling 
of  compulsion,  in  view  of  the  consequences  of  a  differ- 
ent ruling.  In  Mawson  v.  Mawson,  it  was  intimated  that 
the  method  originally  provided  for  setting  apart  a  home- 
stead in  article  2  of  chapter  5  of  the  Code  of  Civil  Pro- 
cedure had  been  repealed,  and  there  was,  therefore,  no 
mode  prescribed,  and  the  court  would  proceed  under  sec- 
tion 187  of  the  Code  of  Civil  Procedure.  Section 
1465  still  prescribes,  however,  that  when  no  homestead 
has  been  selected  in  the  lifetime  of  the  deceased  hus- 
band or  wife,  the  court  may  proceed  to  set  apart  one  as 
provided  in  article  2.  That  article  formerly  contained 
other  sections  specifically  directing  the  mode  of  setting 
apart  a  homestead  in  such  cases.  They  have  been  sep- 
arated, but  there  still  remains  a  procedure  in  article  2 
for  setting  apart  a  homestead  where  one  had  been  se- 
lected, but  is  found  to  exceed  five  thousand  dollars  in  value. 
This  procedure  mutatis  mutandis  could  be  made  applica- 
ble. 

In  view  of  the  very  grave  questions  which  have  been 
raised  in  regard  to  the  validity  of  these  homesteads 
which  have  been  set  apart  without  notice,  I  suggest  that 
probate  judges  adopt,  as  a  suitable  mode  of  proceeding, 
the  mode  still   found  in  article  2,   so   far  as  applicable; 
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that  is,  the  admeasurement  and  appraisal  o^  the  homestead, 
the  report,  the  setting  of  a  day  for  hearing,  and  the  notice 
as  there  prescribed. 

Searls,  C.  J.,  concurred  in  the  suggestions  of  Justice 
Temple  as  to  a  proper  course  to  be  pursued  in  the  cases 
indicated. 


[No.  11509.     In  Bank.  — June  27,  1887.] 

ALHAMBRA  ADDITION  WATER  COMPANY,  Ap- 
pellant, V,  SOLOMON  RICHARDSON  et  al..  Re- 
spondents. 

Statute  of  Limitations  —  Prescbiptive  Right  —  Defense  of  —  Ob- 
jection TO  Insufficiency  of  Pleading  —  Appeal.  —  An  objection 
that  the  averments  of  the  answer  are  insufficient  to  raise  the  affirm- 
ative defense  of  a  prescriptive  right  acquired  under  the  statute  of 
limitations  will  not  be  considered  on  appeal,  where  no  such  objec- 
tion was  made  in  the  lower  court,  and  the  case  was  tried  upon  the 
theory  that  the  answer  was  sufficient. 

Id.  —  Prescriptive  Pight,  how  Pleaded.  —  In  an  action  to  maintain 
a  riparian  right  to  water,  a  defense  of  a  prescriptive  right  of  diver- 
sion is  sufficiently  pleaded  by  setting  up  the  section  of  the  Code  of 
Civil  Procedure  under  which  the  right  was  acquired. 

Id.  —  Findings  —  Probative  Facts.  —  In  a  finding  upon  the  issue 
raised  by  a  plea  of  the  statute  of  limitations,  the  facts  found  need 
not  necessarily  be  stated  in  the  language  of  the  pleadings.  If  pro- 
bative facts  are  found  from  which  the  court  can  declare  that  the 
ultimate  facts  necessarily  result,  the  finding  is  sufficient. 

Id.  —  Special  Verdict  —  How  Construed.  —  A  special  verdict  of  a 
jury  upon  various  questions  submitted  to  them  should  be  read  to- 
gether; and  if  the  finding  upon  a  particular  question  be  doubtful 
or  obscure,  reference  may  be  had  to  the  context  for  the  purpose  of 
ascertaining  the  true  meaning.  Findings  should  be  so  construed 
as  to  avoid  a  contradiction  if  it  can  reasonably  be  done. 

Id.  —  Objection  to  Form  of  Verdict.  —  An  objection  to  the  form  of  a 
special  verdict  must  be  taken  before  the  verdict  is  received  and  re- 
corded; otherwise,  the  objection  will  not  be  considered  on  appeal. 

Id.  —  Conflict  of  Evidence.  —  Where  the  evidence  is  substantially 
conflicting,  the  findings  will  not  be  set  aside  on  the  ground  that 
they  are  not  supported  by  the  evidence. 

Id.  —  Riparian  Rights  —  Prescriptive  Right  of  Diversion  —  Find- 
ings.—  The  action  wns  brought  to  restrain  the  defendants  from 
diverting  tlie  waters  of  a  nntnrnl  stionm.  The  defense  was  a  pre- 
scriptive  right  of  diversion  acquired   under  the  statute  of  limita- 
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tions.  On  the  issue  so  raised  various  questions  were  submitted  to 
the  jury,  who  returned  a  special  verdict  thereon,  in  addition  to 
which  the  court  liled  supplementary  findings.  On  a  review  of  the 
findings,  held^  that  the  same  were  not  contradictory,  and  were  sup- 
ported by  the  evidence,  and  sufficient  to  show  that  the  defendants 
had  acquired  a  prescriptive  right  by  adverse  user  to  a  definite  por- 
tion of  the  waters  of  the  stream. 

Id.  —  Declarations  of  Grantob  —  Evidence.  —  In  such  an  action, 
where  the  prescriptive  right  relied  on  by  the  defendants  was  ac- 
quired by  them  through  a  user  adverse  to  their  grantor  of  the  land 
on  which  the  water  was  used,  the  declarations  of  the  latter  with 
reference  to  the  water,  and  to  the  nature  of  the  use  of  it  by  the 
defendants,  are  not  admissible. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Gather,  Thornton  &  Bishop,  A,  M,  Stevens,  Graves  & 
Chapman,  and  Glassell,  Smith  &  Patton,  for  Appellant. 

Bicknell  &  White,  and  Wells,  Van  Dyke  &  Lee,  for  Re- 
spondents. 

Hayne,  C.  —  Action  to  maintain  a  riparian  right  to 
water;  defense,  a  prescriptive  right  of  diversion. 

The  first  point  on  behalf  of  the  appellant  is  that  the 
answer  does  not  sufficiently  set  forth  the  prescriptive  right 
relied  on.  We  think  the  point  cannot  prevail  for  two  rea- 
sons. 

In  the  first  place,  if  it  be  conceded  that  the  answer  is 
defective,  it  is  a  case  of  mere  defects,  and  not  of  total 
absence  of  averment;  and  the  pleading  was  treated  as 
sufficient  at  the  trial.  Nearly  all  the  defendants'  evidence 
bore  more  or  less  directly  upon  the  question  of  pre- 
scriptive right.  It  was  the  main  question  litigated;  and 
in  all  the  voluminous  record  before  us  there  is  not  a 
single  objection  raising  the  question  of  the  insufficiency 
of  the  pleading.  The  case  was  evidently  tried  on  the 
theory  that  it  was  sufficient,  and  the  plaintiff  cannot 
be    permitted    to    raise    the    question    for    the    first   time 
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in  the  appellate  court  {White  v.  S.  R.  &  S.  Q.  Co.,  50 
Cal.  419.)  It  is  argued  that  this  decision  relates  to  denials 
only;  but  the  rule  extends  to  affirmative  defenses  as  well. 
{King  V.  Davis,  34  Cal.  106;  Hutchings  v.  Castle, 
48  Cal.  153;  Pacific  Bridge  Co.  v.  Kirkham,  54  Cal. 
561.) 

But  we  think  the  answer  is  sufficient  on  another  ground. 
It  set  up  the  statute  of  limitations  by  reference  to 
sections  of  the  Code  of  Civil  Procedure,  in  accordance  with 
the  provision  of  section  458  of  that  code.  This  was  a 
sufficient  pleading  of  the  prescriptive  right  claimed.  The 
code  expressly  provides  that  the  statute  of  limitations  may 
be  pleaded  in  that  manner,  and  a  right  to  property 
founded  upon  the  statute  of  limitations  is  a  prescrip- 
tive right.  According  to  some  writers,  the  term  "  pre- 
scription "  covers  both  senses  in  which  the  word  "  limi- 
tation "  has  been  used,  —  that  is  to  say,  as  conferring  a 
right,  and  as  taking  away  a  remedy  merely.  (See  Angell 
on  Limitations,  c.  1.)  In  the  case  of  Billings  v.  Hall, 
7  Cal.  4,  Chief  Justice  Murray,  delivering  the  opinion, 
said :  "  Statutes  of  limitations  are  designed  to  affect  the 

remedy,  and  not  the  right  or  contract Prescription 

is  defined  by  civilians  to  be  a  right  by  which  a  mere 
possessor  acquires  the  property  of  a  thing  which  he  pos- 
sesses by  the  continuance  of  his  possession  during  the  time 

fixed  by  law So  that  the  difference  between  statutes 

of  limitation,  as  they  are  known  to  the  courts  of  common 
law,  and  the  law  of  prescription,  consists  in  this:  that  the 
one  confers  a  right,  and  the  other  takes  away  a  rem- 
edy." 

But  while  this  doctrine  as  to  the  effect  of  statutes  of 
limitation  still  obtains  with  respect  to  rights  resting  in 
contract  {McCorniick  v.  Brown,  36  Cal.  184;  Grant  v. 
Burr,  54  Cal.  300),  it  has  been  the  settled  rule  ever  since 
the  case  of  Arrington  v.  Liscom,  34  Cal.  365,  that  the 
possession  of  property  of  the  requisite  character  and 
time  confers  a  title  to  the  property.  {Cannon  v.  Stock- 
mon,  36  Cal.  540;  San  Francisco  v.  Fulde,  37  Cal.  362; 
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Williams  v.  Sutton,  43  Cal.  73;  Sharp  v.  Blakenship,  59 
Cal.  289;  Johnson  v.  Broum,  63  Cal.  393.)  So  far,  there- 
fore, as  the  title  to  property  is  concerned,  —  or,  at  all 
events,  so  far  as  the  title  to  real  property  is  concerned,  — 
prescription  and  limitation  are  convertible  terms;  and 
a  plea  of  the  proper  statute  of  limitations  is  a  good  plea 
of  a  prescriptive  right.  The  language  of  decisions  with 
reference  to  water  rights  has  been  in  accordance  with  this 
view.  (See  Crandall  v.  Woods,  8  Cal.  144;  Camp- 
bell  V.  West,  44  Cal.  646;  Cave  v.  Crafts,  53  Cal. 
135.) 

But  it  is  contended  that  there  is  no  finding  upon  this 
plea  of  the  statute.  There  is  no  finding  in  the  words  of 
the  plea.  But  it  is  not  necessary  that  the  facts  should  be 
stated  in  the  finding  in  the  language  of  the  pleading. 
{^Clary  v.  Hazlitt,  67  Cal.  286.)  Where  "probative  facts 
are  found,  and  the  court  can  declare  that  the  ultimate 
facts  necessarily  result  from  the  facts  which  are  found," 
the  finding  is  sufficient.  (Coveny  v.  Hale,  49  Cal.  555; 
People  v.  Hagar,  52  Cal.  189;  Osborne  v.  Clark,  60  Cal. 
623.) 

Then,  do  the  findings  sufficiently  set  forth  the  elements 
of  the  prescriptive  right  relied  on? 

The  jury  returned  answers  to  various  questions  put  to 
them  in  relation  to  the  defendants*  use  of  the  water,  among 
which  are  the  following,  which,  for  convenience  of  refer- 
ence, we  will  number  as  follows,  viz. : — 

1.  "  Have  the  defendants  uninterruptedly  used  any 
waters  from  the  Kewen  Caiion  for  any  period  of  time? 
If  so,  for  how  long  a  time,  and  from  what  time  to  what 
time?" 

"A.  —  Yes;  during  the  time  of  the  occupancy  of  the 
defendants." 

2.  **  Have  the  defendants  used  any  of  the  waters  of  the 
Kewen  Canon  under  a  claim  of  right?  If  so,  for  how 
long  a  time,  aixl  from  what  time  to  what  time?  " 

"  A.  —  Yes;  from  1867  to  the  present  time." 
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3.  "  Have  the  defendants  peaceably  used  any  of  the 
waters  of  the  Kewen  Canon  under  a  claim  of  right  ?  " 

"A.  — Yes." 

4.  "  Did  the  plaintiff,  or  its  grantor,  the  Lake  Vineyard 
Land  and  Water  Association,  know  that  the  defendants 
were  using  any  of  said  waters  under  a  claim  of  right  or 
adversely  ?  *' 

"  A.  —  Yes." 

5.  "  Have  the  defendants  exclusively,  continuously,  and 
uninterruptedly  used  any  portion  of  the  waters  of  the  Kewen 
Cafion  ?     If  so,  from  what  time  to  what  time  ?  " 

"  A.  —  Yes;  from  1867  to  the  present  time." 

6.  "  Has  the  plaintiff  and  its  grantor,  the  Lake  Vine- 
yard Land  and  Water  Association,  knowing  that  the  de- 
fendants claimed  to  use  any  of  the  waters  of  the  Kewen 
Canon  adversely,  acquiesced  therein  ?  " 

"  A.  —  Yes." 

7.  "  Did  said  Wilson  [one  of  plaintiff's  predecessors] 
at  all  times  during  his  lifetime  acquiesce  in  defendants'  use 
of  said  water  on  their  said  lands  ?  " 

"  A.  —  Yes." 

8.  "  Has  not  the  plaintiff  and  its  predecessors  known 
for  more  than  five  years  prior  to  the  commencement  of 
this  action  that  defendants  claimed  the  water  rights, 
easements,  and  privileges  asserted  and  claimed  in  the  an- 
swer ?  "    , 

"  A.  —  Yes." 

9.  "  Have  or  have  not  defendants  and  their  predecessors 
for  more  than  twenty  years  made  such  claim  and  asserted 
and  maintained  it  ?  " 

"A. —  Yes;  they  have." 

10.  "  Has  or  has  not  such  use  during  said  time  been 
made  by  defendants  openly,  notoriously,  and  under  a  claim 
of  right,  and  adversely  to  all  the  whole  world?  " 

"A.  — Yes;  it  has." 

11.  "  Have  or  have  not  defendants  for  more  than  five 
years  prior  to  the  commencement  of  this  action,  con  tin- 
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uously,  notoriously,  under  claim  of  right,  and  adversely 
to  the  whole  world,  used  and  appropriated  upon  their  said 
land  the  water  in  controversy  herein  ?  " 

"A— Yes;  they  have." 

12.  "  Did  defendants,  or  either  of  them,  ever  admit  to 
B.  D.  Wilson,  or  to  his  successors,  that  their  rights  to  the 
use  of  the  water  of  the  Kewen  or  Mill  Canon  was  de- 
pendent upon  the  wishes  of  Wilson,  or  his  successors,  or 
w'as  otherwise  than  absolute  ?  " 

"  A.  —  No." 

Do  these  findings  sufficiently  set  forth  the  elements  of 
a  prescriptive  right  to  any  portion  of  the  water  of  Kewen 
Cafion  ?  The  appellant  cites  the  case  of  Unger  v.  Mooney, 
63  Cal.  595,  as  correctly  laying  down  the  requirements  of 
an  adverse  possession.  Accepting  the  statement  in  the 
opinion  in  that  case  as  correct,  and  applying  it  to  the  above 
findings,  we  think  they  are  sufficient. 

(a)  The  user  was  actual,  open,  and  notorious.  (See 
findings  11,  10,  5,  2,  and  1.)  Being  open  and  notorious, 
it  could  not  have  been  secret  and  clandestine.  Moreover, 
it  is  expressly  found  that  the  plaintiff  and  its  predecessors 
knew  of  the  adverse  use  (see  findings  8,  6,  and  4),  and 
acquiesced  in  it  (see  findings  7  and  6). 

(fe)  It  was  in  hostility  to  the  plaintiff's  title.  The  word 
"  hostility"  is  not  used.  But  it  is  found  that  the  use  was 
"adversely  to  the  whole  world  "  (see  findings  11  and  10), 
and  "  under  a  claim  of  right "  (see  findings  11,  10,  9,  4,  3, 
and  2). 

(c)  It  was  under  a  claim  of  title  as  defendants'  own. 
(See  findings  11,  10,  9,  4,  3,  and  2.) 

(d)  It  was  exclusive  of  any  other  right.  This  seems 
to  us  to  follow  from  the  fact  that  it  was  under  a  claim  of 
right,  and  adversely  to  the  whole  world,  as  shown  above. 
But  in  addition  to  this,  the  word  "  exclusively  "  is  used. 
(See  finding  5.) 

{e)  It  was  continuous  and  uninterrupted.  (See  find- 
ings 11,  5,  and  1.) 
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The  fallacy  of  the  argument  of  the  ingenious  counsel 
for  the  appellant  is  in  assuming  that  each  finding  must 
be  considered  separately,  and  that  one  cannot  be  "  helped 
out "  by  the  others.  The  counsel  treats  the  findings  as 
if  they  were  dug  up  from  the  ruins  of  ancient  cities  at 
different  epochs.  But  we  think  they  must  be  read  together. 
That  is  the  rule  with  reference  to  the  findings  of  a  judge. 
"  The  findings  of  a  court  cannot  be  altogether  detached 
from  each  other  and  considered  piecemeal.  If  a  particular 
finding  be  doubtful  or  obscure,  reference  may  be  had  to  the 
context  for  the  purpose  of  ascertaining  the  true  meaning." 
(Millard  v.  Hathaway,  27  Cal.  140,  141;  Kimball  v.  Loh- 
mas,  31  Cal.  156;  Polack  v.  McGrath,  38  Cal.  669.)  And 
we  see  no  reason  why  the  same  rule  should  not  be  applied 
to  a  special  verdict. 

Reading  these  findings  together,  we  think  they  suffi- 
ciently show  an  adverse  user  of  some  portion  of  the  water 
of  Kewen  Cafion.  What  portion?  This  question  is  an- 
swered by  other  findings,  which  we  will  designate  as  fol- 
lows : — 

(a)  "  Did  the  defendants  since  the  year  1870  use  the 
water  in  question  for  the  purpose  of  irrigation,  domestic 
use,  and  stock  purposes,  at  all  times  when  the  same  was 
necessary,  for  such  purposes,  under  a  claim  of  right?" 

"  A.  —  Yes." 

(&)  "What  quantity  of  water  is  required  to  irrigate 
defendants'  premises,  and  for  their  domestic  purposes  in 
the  same  manner  as  has  been  used  by  them  for  the  five 
years  immediately  before  the  commencement  of  this  ac- 
tion?" 

"  A.  —  Two  and  one-third  inches." 

(c)  "  During  what  seasons  of  the  year  is  water  required 
upon  defendants'  lands  for  irrigating  purposes,  and  what 
quantity  of  water  is  required  for  irrigating  purposes 
only?" 

"  A.  —  During  all  seasons  excepting  when  the  soil  is 
moistened  by  the  rains.     Two  and  one-fourth  inches." 
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(flf)  **  What  quantity  of  water  is  necessary  for  the  do- 
mestic use  of  the  defendants?" 

"  A.  —  One-twelfth  inches.'' 

And  in  its  supplementary  findings  the  court  found  that 
the  defendants  are  the  owners  of  a  quantity  of  said  water 
"  equal  to  a  constant  flow  of  the  waters  of  said  caiion  of 
two  and  one-third  inches,  measured  under  a  four-inch  pres- 
sure." 

Reading  all  these  findings  together,  we  think  they  suffi- 
ciently set  forth  a  prescriptive  right  in  defendants  to  a 
definite  portion  of  the  water. 

But  it  is  earnestly  contended  that  the  findings  are  con- 
tradictory. It  is  said  that  the  findings  as  to  an  adverse 
user  by  the  defendants  are  in  contradiction  of  the  following 
findings,  viz. : — 

"  Did  J.  H.  Carpenter  during  the  time  he  occupied  the 
place  known  as  the  Richardson  place  assert  any  ownership 
in  any  portion  of  the  waters  of  Kewen  Caiion  ?  " 

"A.  — Yes." 

"  Did  said  Carpenter  use  any  of  said  waters  by  the  per- 
mission of  and  under  license  from  B.  D.  Wilson  ?  " 

"  A.  —  Yes." 

The  argument  is,  that  if  Carpenter's  use  was  by  the 
permission  of  Wilson,  it  could  not  have  been  adverse  to 
him.  But  who  is  Carpenter,  and  when  did  he  occupy 
the  place  "  know^n  as  the  Richardson  place "  ?  There  is 
nothing  in  the  findings,  or  in  any  other  part  of  the  judg- 
ment roll,  which  enlightens  us  as  to  these  points.  It 
does  not  help  the  appellant  that  the  evidence  shows  who 
Carpenter  is,  and  when  he  occupied  the  place;  for  the 
point  relates  to  the  findings,  and  for  anything  they  show 
to  the  contrary  Carpenter  is  an  entirely  irrelevant  person- 
age. 

It  is  next  urged  that  the  findings  as  to  the  adverse  user 
by  the  defendants  and  the  acquiescence  of  the  plaintiff  and 
its  predecessors  are  in  contradiction  of  the  following  find- 
ings :— 
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"  Have  the  employees  of  the  plaintiff  and  its  grantors, 
since  the  pipe  was  laid  through  the  Richardson  place, 
claimed  and  exercised  the  right  to  turn  the  water  out  of 
the  pipe  conveying  the  same  by  shutting  it  off  at  the  head 
of  the  pipe?" 

"A.  — Yes." 

When  was  the  pipe  "  laid  through  the  Richardson 
place  "  ?  The  findings  are  silent  upon  this  point.  And 
unless  we  can  know  the  time,  we  cannot  say  the  shut- 
ting off  of  the  water  had  anything  to  do  with  the  de- 
fendant's case.  But  on  looking  into  the  answer  we  see 
that  the  pipe  was  laid  in  1875.  But  nevertheless  we  do 
not  think  a  contradiction  in  the  findings  is  made  out. 
It  would  be  straining  the  finding  to  say  that  it  means 
that  the  employees  of  the  plaintiff  and  its  grantors 
claimed  and  exercised  the  right  of  shutting  off  the  water 
ever  since  the  pipe  was  laid.  The  finding  would  be  true 
if  they  claimed  and  exercised  the  right  for  a  single  day. 
Now  since  1875,  when  according  to  the  answer  the  pipe 
was  laid,  a  period  of  more  than  eight  years  elapsed  be- 
fore the  filing  of  the  complaint;  and  therefore  there  was 
ample  time  for  whatever  the  above  finding  means  to  have 
happened  before  the  defendants'  adverse  user  need  com- 
mence. There  is  therefore  no  necessary  conflict  between 
the  findings.  And  we  do  not  think  the  court  should  strain 
the  language  of  a  finding  to  make  out  a  case  of  con- 
flict. The  findings  should  be  reconciled  if  it  can  be  rea- 
sonably done,  and  be  so  construed  ut  res  magis  valeat  quant 
pereat. 

The  findings,  therefore,  dispose  of  the  issues,  and  suffi- 
ciently set  forth  the  elements  of  an  adverse  user,  and 
are  not  contradictory.  It  is  contended,  however,  that 
they  are  not  supported  by  the  evidence.  But  the  con- 
flict in  the  evidence  was  extremely  substantial,  and 
therefore  the  findings  cannot  be  set  aside  on  this 
ground,  although  it  be  conceded  that  the  user  did  not  com- 
mence   to    be   adverse    until    the    Wilson    deed    in    1873. 
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Many  of  the  arguments  on  behalf  of  the  appellant  are 
merely  reasons  why  the  verdict  should  have  been  the  other 
way,  and  were  eminently  proper  to  have  been  addressed 
to  the  jury,  but,  in  view  of  the  conflict  in  the  evidence, 
cannot  be  entertained  on  appeal.  Thus,  when  it  is  said 
that  a  party  cannot  acquire  a  right  by  the  use  of  surplus 
water  which  is  not  needed  by  the  owner,  the  answer  is, 
that  the  jury  did  not  believe  it  was  a  case  of  the  use  of 
surplus  water,  and  it  cannot  be  said,  upon  the  record,  that 
they  were  not  justified  in  so  finding. 

So  when  it  is  said  that  there  was  no  use  of  a  definite 
quantity  of  water,  the  answer  is,  that  the  jury  and  the 
judge  evidently  thought  that  there  was,  and  it  cannot  be 
said  that  there  was  no  evidence  upon  the  point.  There 
was  much  testimony  to  the  effect  that  they  used  what  was 
necessary,  and  some  testimony  as  to  how  much  was 
necessary.  Part  of  this  was  in  relation  to  measurement  by 
inches  and  pressure. 

It  must  be  remembered  that  the  case  does  not  admit 
of  the  nicest  accuracy  of  measurement,  and  the  question 
must  be  looked  at  from  a  practical  point  of  view.  Pushed 
to  its  logical  conclusion,  the  argument  of  appellant  would 
prevent  the  acquirement  of  a  water  right  by  adverse  user, 
except  when  the  party  diverted  the  whole  stream,  or 
measured  what  he  used  by  a  meter,  —  cases  which  very 
rarely  occur  in  those  parts  of  the  state  where  irrigation 
has  been  practiced,  at  least  until  very  recently. 

So,  with  reference  to  the  argument  that  where  a  per- 
missive use  is  once  established,  some  point  at  which  it 
became  adverse  must  be  shown.  The  occupation  of 
Carpenter  was  before  1867;  the  defendant  Hutchinson 
bought  out  his  possessory  claim  to  the  land,  and  assum- 
ing that  Carpenter's  use  of  the  water  was  permissive, 
there  was  ample  testimony  from  which  the  jury  were  au- 
thorized to  infer  that  the  use  of  the  subsequent  occu- 
pants was  adverse.  With  reference  to  the  shutting  off  of 
the  water  subsequent  to  the  laying  of  the  pipe,  the  de- 
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fendants^  evidence  shows  tfiat  it  was  done  on  but  a  sin- 
gle occasion,  and  on  that  occasion  Mrs.  Richardson  went 
out  to  the  man  who  did  it,  and  "  asked  him  what  in  thunder 
he  was  meddling  with  that  hydrant  for,"  and  the  water 
was  then  turned  on,  and  does  not  appear  to  have  been  subse- 
quently interfered  with.  This  does  not  seem  to  us  to  have 
interrupted  the  defendants'  user. 

We  do  not  attach  much  importance  to  the  change  in 
the  mode  of  conducting  the  water  across  the  defendants' 
land.  At  first  it  was  brought  through  a  ditch.  Then  the 
parties  agreed  to  substitute  an  iron  pipe  which  naturally 
changed  the  route  to  some  extcrt.  The  change  was  bene- 
ficial to  all  parties,  and  the  arrangement  might  have 
taken  place  between  persons  whose  title  to  water  was 
absolute  and  undisputed  without  in  any  degree  interfer- 
ing with  the  status  of  either.  The  material  thing  was  the 
flow  of  water,  and  whether  it  flowed  through  a  ditch  or 
a  pipe,  or  by  a  direct  or  circuitous  route,  does  not  mat- 
ter. The  evidence  as  to  a  license  being  established  on  that 
occasion  is  negatived  by  the  verdict. 

The  appellant  contends,  however,  that  the  court  com- 
mitted an  error  in  law  in  excluding  the  declarations  of 
B.  D.  Wilson,  who  formerly  owned  the  land  of  defend- 
ants, with  reference  to  the  water  and  the  nature  of  the 
defendants'  use  of  it.  If  the  controversy  had  been  con- 
cerning the  land  which  Wilson  had  conveyed,  the  declara- 
tions of  the  grantor  would  probably  have  been  admissible. 
But  the  controversy  is  not  concerning  that  land.  It  is 
concerning  water.  The  defendants  cannot  claim  the 
water  by  virtue  of  the  conveyance  of  Wilson.  Their 
right  to  it  arises  from  their  use  of  it,  which  was  a 
right  acquired  adversely  to  Wilson  and  not  through  him. 
Where  a  right  rests  upon  the  statute  of  limitations  "  the 
disseisor  acquires  a  new  title  founded  on  the  disseisin. 
He  does  not  acquire  or  succeed  to  the  title  and  estate  of 
the  disseisee,  but  is  vested  with  a  new  title  and  estate 
founded  on  and  springing  from  the  disseisin."     {Williams 
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V.  Sutton,  43  Cal.  73.)  This  being  the  case,  the  declara- 
tions sought  to  be  proven  were  mere  declarations  of  a  party 
in  his  own  favor,  and  were  properly  excluded. 

We  do  not  think  the  appellant's  criticisms  upon  the  form 
of  the  judgment  are  well  founded. 

The  foregoing  disposes  of  the  main  points  made.  In 
the  240  pages  of  argument  filed  on  behalf  of  appellant, 
many  points  are  made  which  do  not  require  special  no- 
tice. Many  of  them  are  arguments  as  to  the  weight  of 
evidence;  some  are  objections  to  the  form  of  the  verdict 
which  should  have  been  taken  before  it  was  received  and 
recorded  {Algier  v.  Steamer  Maria,  14  Cal.  170),  and  some 
have  no  support  in  the  record. 

We  therefore  advise  that  the  judgment  and  order  be 
affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  —  For  the  reasons  given  in  the  foregoing 
opinion,  judgment  and  order  affirmed. 


[No.  20209.    In  Bank.  — June  27,  1887.] 

THE  PEOPLE,  Respondent,  v,  JOHN  KERNAGHAN, 

Appellant. 

Cbiminal  Law  —  Mubdeb  —  Manblauohteb  —  Instbuctionb.  —  In 
a  prosecution  for  murder,  certain  instructions  on  the  subject  of 
reasonable  doubt,  and  as  to  the  distinguishing  features  between 
murder  and  manslaughter,  held,  not  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  Justice  McFar- 
land. 

LXXn.   GAL. — ^30 
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Robert  Ferral,  Clarence  Gray,  and  Garret  W.  McEner- 
ney,  for  Appellant. 

Attorney-General  Johnson,  for  Respondent. 

McFarland,  J.  —  The  jury  found  the  appellant  guilty 
of  murder  in  the  first  degree,  and  assigned  the  punish- 
ment of  death.  He  now  contends  for  a  reversal  of  the 
judgment  upon  the  grounds  that  the  court  erroneously 
instructed  the  jury,  first,  as  to  reasonable  doubt;  second, 
as  to  manslaughter;  third,  as  to  excusable  homicide;  and 
fourth,  as  to  insanity.  The  difficulties  in  this  case  arise 
mostly  out  of  the  attempt  of  the  learned  judge  of  the 
court  below  to  employ  new  and  unusual  forms  of  speech 
to  state  old  principles,  the  proper  expression  of  which  has 
long  since  settled  into  well-considered  and  well-chosen  lan- 
guage. For  instance,  the  definition  —  or  rather  the  de- 
scription —  of  "  reasonable  doubt "  given  by  Chief  Justice 
Shaw  in  the  Webster  case  has  been  adopted  by  this  court 
and  by  nearly  all  American  courts,  as  a  statement  of  that 
mental  condition  sufficiently  accurate.  Therefore,  where 
a  nisi  priiis  court  had  given  the  language  used  by 
Chief  Justice  Shaw,  and  has  confined  itself  to  such 
language,  we  would  be  slow  to  reverse  the  case,  al- 
though other  instructions  upon  the  subject  not  objec- 
tionable had  been  asked  by  defendant  and  had  been 
refused.  But  in  the  case  at  bar,  the  court,  in  addition  to 
a  correct  statement  of  the  law  concerning  reasonable  doubt, 
taken  substantially  from  the  Webster  case,  used  other 
expressions  which  are  objectionable;  and  the  question 
to  be  determined  is,  Does  it  appear  from  the  whole 
charge  considered  as  an  entirety  that  the  defendant  was 
not  injured  by  that  part  of  it  which,  considered  by  itself, 
might  be  admitted  to  be  erroneous.  {People  v.  Doycll,  48 
Cal.  93.)  For  the  solemn  verdict  of  twelve  men  rendered 
upon  their  oaths  will  not  be  set  aside  for  a  mere  "slip  of 
the  judge  "  in  charging  them,  when  no  prejudicial  injury 
was  done  thereby. 
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The  first  objection  to  the  charge  on  this  subject  is  to 
the  following  language  which  constitutes  the  latter  clause 
of  a  sentence :  "  Your  minds  should  be  able  to  rest  rea- 
sonably satisfied  of  the  guilt  of  the  defendant  before  a 
verdict  of  that  character  is  given."  "  Reasonably  satis- 
fied "  as  here  used  is  undoubtedly  an  unfortunate  expres- 
sion. If  it  had  stood  alone,  it  might  possibly  have  been 
understood  by  the  jury  as  meaning  "  satisfied  by  a  pre- 
ponderance of  evidence."  But  how  could  that  be  when 
the  court  had  repeatedly  told  them  that  they  must  be  con- 
vinced of  defendant's  guilt  beyond  a  reasonable  doubt, 
and  when,  in  a  former  part  of  the  very  sentence  in  which 
the  objectionable  words  occur,  it  had  said  that  "  the 
probability  of  guilt  outweighing  the  probability  of  inno- 
cence "  was  not  sufficient  to  warrant  a  conviction.  Keep- 
ing the  whole  charge  in  view,  the  jury  could  not  have 
understood  the  words  "  reasonably  satisfied  "  other  than 
as  an  equivalent  of  the  phrase  "  satisfied  beyond  a  rea- 
sonable doubt."  We  do  not  think,  therefore,  that  this 
objection  to  the  charge  should  work  a  reversal  of  the  judg- 
ment. 

The  other  main  objection  on  this  point  is  directed  to 
the  following  language,  which  constitutes  the  first  clause 
of  a  sentence :  "  On  the  other  hand,  however,  mere  prob- 
abilities of  innocence,  or  doubts,  however  reasonable, 
which  beset  some  minds  on  all  occasions,  should  not  prevent 
such  a  verdict."  To  this  language,  standing  by  itself, 
we  can  attach  no  definite  meaning,  and  it  is  not  to  be 
presumed  that  the  jury  could,  or  that  they  did,  attach  a 
meaning  to  it  prejudicial  to  defendant.  The  latter  part 
of  the  sentence  is  as  follows :  "  But  if  the  whole  testi- 
mony in  the  case  produces  in  your  minds  this  degree  of 
conviction  of  the  guilt  of  the  defendant,  —  that  is,  satis- 
fies you  beyond  a  reasonable  doubt  of  his  guilt,  it  is  your 
duty  to  say  so  by  your  verdict;  if  it  does  not,  it  is  your 
duty  to  say  not  guilty." 

It  must  be  remembered  that  the  court  in  other  parts 
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of  its  charge  had  fully  and  correctly  stated  the  law  on 
the  subject  of  reasonable  doubt.  Among  other  things, 
having  said  that  the  doubt  was  not  sufficient  if  merely 
"chimerical  or  based  on  groundless  conjectures,"  it  cor- 
rectly defined  reasonable  doubt  as  "that  state  of  the  case 
which  after  an  entire  consideration  and  comparison  of 
all  the  evidence  leaves  the  minds  of  the  jurors  in  that 
condition  that  they  cannot  say  they  feel  an  abiding  con- 
viction to  a  mortal  certainty  of  the  truth  of  the  charge." 
The  practical  administration  of  justice  should  not  be  al- 
lowed to  depend  too  much  upon  nice  questions  in  phi- 
lology. In  a  case  like  the  one  at  bar,  the  real  question 
should  be,  Was  the  correct  exposition  of  the  law  given 
in  the  main  body  of  the  charge  so  qualified  by  the  inju- 
dicious expressions  complained  of  as  to  impair  its  truth- 
fulness as  a  whole?  We  think  that  this  question  put  in 
this  case  upon  the  point  under  discussion  should  be  an- 
swered in  the  negative;  although,  of  course,  we  cannot 
commend  all  that  was  said  in  the  instructions. 

The  charge  of  the  court  on  the  subject  of  manslaughter 
is  correct,  with  the  exception  of  the  use  of  the  words  "  not 
intentional."  After  giving  a  proper  definition  of  man- 
slaughter, and  saying  that  "  the  distinguishing  feature  be- 
tween murder  and  manslaughter  is  the  presence  or  absence 
of  malice,"  the  court  adds  as  follows :  "  In  other  words, 
gentlemen,  manslaughter  is  a  homicide  not  excusable,  not 
justifiable,  but  yet  not  intentional."  The  latter  part 
of  this  language  is,  in  one  sense,  inconsistent  with 
former  decisions  of  this  court.  It  has  been  held  by 
some  eminent  jurists  that  the  sudden,  irresistible  pas- 
sion, overcoming  the  reason  and  deadening  the  con- 
science to  the  voice  of  humanity,  which  reduces  unlawful 
homicide  to  manslaughter,  is  inconsistent  with  the  no- 
tion of  intention.  And  while  this  court  has  said  in  Peo- 
ple V.  Fred,  48  Cal.  436,  that  the  intent  to  kill  may  be 
present  in  manslaughter,  yet  in  the  same  case  it  said 
that   "  the   law  out  of  forbearance   for  the   weakness  of 
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human  nature  will  disregard  the  actual  intent/^  In  People 
V.  Doycllj  48  Cal.  96,  this  court  uses  the  same  expression ; 
and  in  discussing  the  distinction  between  murder  in  the 
second  degree  and  manslaughter  says :  "  In  the  former 
cases  the  slayer  is  presumed  to  be  actuated  by  an  intent 
which  may  not  exist;  in  the  latter,  out  of  forbearance  for 
the  weakness  of  human  nature,  the  slayer  is  presumed  not 
to  be  actuated  by  an  intent  to  kill,  although  such  intent 
may,  in  fact,  exist/*  Now,  the  distinction  between  no 
intent  at  all  and  an  intent  which  the  law  "  disregards," 
and  by  which  the  slayer  is  "  presumed  not  to  be  actuated,*' 
is  a  very  slight  basis  for  the  reversal  of  a  judgment. 
And  the  distinction  becomes  less  apparent  when  we  con- 
sider that  one  of  the  definitions  of  malice  given  in  section 
7  of  the  Penal  Code  is,  "  An  intent  to  do  a  wrongful  act 
established  either  by  proof  or  presumption  of  law  " ;  and 
that  in  section  188  practically  the  same  definition  is  given, 
although  in  dividing  malice  into  express  and  implied,  the 
former  is  described  as  existing  when  the  "  intention  "  to 
kill  is  "  manifested  "  by  direct  proof,  and  in  the  latter  as 
resting  on  a  "  presumption  of  law." 

Indeed,  the  primary  and  generally  received  legal  defini- 
tion of  malice  includes  the  notion  of  intent.  Some  of  the 
common  definitions  are  "  the  doing  of  a  wrongful  act 
intentionally  without  just  cause  or  excuse  *' ;  a  ''^  conscious 
violation  of  law  " ;  "  the  intent  from  which  flows  any  un- 
lawful and  injurious  act  committed  without  legal  justifica- 
tion." (2  Bouv.  Law  Diet.,  p.  33,  and  cases  there  cited.) 
It  is  difficult,  therefore,  to  reconcile  the  absence  of  malice 
with  the  presence  of  an  intent  to  kill;  and  we  would 
hesitate  to  set  aside  a  verdict  on  such  a  delicate  dis- 
tinction, even  in  a  case  where  it  was  apparent  that  the 
jury  may  have  had  doubts  which  involved  the  boundary 
line  between  manslaughter  and  murder  in  the  second 
degree.  But  in  the  case  at  bar  there  were  evidently 
no  such  doubts.  The  evidence  tending  to  reduce  the 
crime  to   manslaughter   was   of   the  very   sligntest   char- 
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acter;  and  the  jury,  passing  over  murder  in  the  sec- 
ond degree,  not  only  found  the  defendant  guilty  of 
murder  in  the  first  degree,  but  imposed  the  extreme 
penalty  of  death,  when  it  was  in  their  discretion  to  as- 
sign the  punishment  of  imprisonment  for  life.  Under  these 
circumstances,  we  are  of  the  opinion  that  the  judgment 
should  not  be  reversed  for  the  alleged  error  here  under  dis- 
cussion. 

With  respect  to  the  charge  of  the  court  on  the  subjects 
of  excusable  homicide  and  insanity,  we  deem  it  necessary 
to  say  only  that  in  our  opinion  it  was  not  erroneous. 

This  court  has  frequently  warned  the  judges  of  trial 
courts  against  the  dangers  of  lengthy  and  ill-considered 
instructions  to  juries  in  criminal  cases.  We  here  repeat 
the  admonition,  —  with  little  hope,  however,  that  it  will  be 
heeded. 

Judgment  and  order  denying  a  new  trial  affirmed. 

Paterson,  J.,  concurred. 

Searls,  C.  J.,  and  McKinstry,  J.,  concurred  in  the 
judgment. 

Temple,  J.,  dissenting.  —  I  dissent.  I  think  the  judg- 
ment should  be  reversed. 

I  think  there  was  harmful  error  in  the  instruction  in 
regard  to  reasonable  doubt.  It  is  true,  the  jury  were 
also  fully  and  correctly  instructed  upon  this  subject; 
that  is,  the  other  instructions  given  would  have  been 
correct  if  they  had  not  been  qualified  by  the  erroneous 
one  complained  of.  I  see  no  possible  purpose  in  the  in- 
struction, unless  it  was  intended  to  direct  the  jury  as  to  the 
proper  understanding  of  those  given  at  the  request  of  de- 
fendant. It  must  have  been  understood,  and  it  was  prob- 
ably intended  it  should  be,  as  qualifying  the  other  instruc- 
tions upon  the  same  subject. 

For  instance,  the  jury  were  told  that  they  must  be 
satisfied  of  the  guilt  of  the  defendant  beyond  a  reason- 
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able  doubt;  that  they  must  have  an  abiding  conviction 
to  a  moral  certainty  of  his  guilt,  etc.,  but  also  that  such 
degree  of  conviction  was  consistent  with  a  well-founded 
doubt  and  with  a  mere  probability  of  innocence,  however 
reasonable,  and  that  after  all  to  be  satisfied  beyond  a 
reasonable  doubt  only  meant  that  they  should  be  reason- 
ably satisfied;  that  is,  that  the  degree  of  certainty  was 
only  that  required  in  civil  cases,  which  merely  consists 
in  ascertaining  the  preponderance  of  evidence,  —  was  in 
fact  something  less,  —  was  even  consistent  with  a  reason- 
able probability  of  innocence. 

I  readily  admit  that  a  case  should  not  be  reversed  be- 
cause the  judge  in  some  part  of  his  charge  has  omitted 
a  needed  qualification  of  some  proposition,  if  it  has  been 
elsewhere  supplied,  and  we  can  see  that  on  the  whole 
the  jury  has  not  been  misled  Here,  however,  I  am  un- 
able to  resist  the  impression  that  the  judge  intended  to 
lessen  the  eflfect  of  the  forcible  though  correct  statement 
of  the  doctrine  of  reasonable  doubt  in  the  instruction 
asked  for,  and  that  it  probably  did  have  that  eflfect  I 
presume  the  judge  used  the  word  "  probability "  of  in- 
nocence by  inadvertence,  intending  to  say  a  **  mere  possi- 
bility  of  innocence."  The  judge's  probable  intentions,  how- 
ever, do  not  cure  the  error. 

I  do  not  think  there  was  harmful  error  in  the  instruc- 
tion in  regard  to  manslaughter.  The  jury  were  told  man- 
slaughter is  a  homicide,  not  excusable,  not  justifiable,  but 
yet  not  intentional. 

Other  instructions  fully  and  correctly  defining  man- 
slaughter wxre  also  given.  Applying  the  erroneous  defini- 
tion to  the  true  one,  as  a  qualification,  they  w^ere  told  volun- 
tary manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice,  upon  a  sudden  quarrel  or  heat  of  passion, 
but  is  unintentional. 

Now  if  this  definition  involves  a  contradiction  in  terms, 
it  is  still  but  a  harmless  one.  It  simply  tells  the  jury 
that  an  unlawful  homicide,  without  malice,  in  a  sudden 
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heat  of  passion,  is  not  intentional.  It  creates  no  confusion, 
and  leaves  no  doubt  as  to  the  nature  of  the  acts  constituting 
voluntary  manslaughter. 

But  whether  it  can  properly  be  said  that  no  homicide  is 
intentional,  when  committed  without  malice  under  an  ir- 
resistible passion  caused  by  a  sudden  and  sufficient  provo- 
cation, when  there  has  not  been  time  for  reason  to 
resume  its  sway,  is  merely  a  question  as  to  the  use  of 
words.  If  there  had  been  sufficient  time  for  the  voice  of 
reason  and  humanity  to  be  heard,  the  killing  will  be 
attributed  to  malice.  Does  that  not  mean  that  the  provo- 
cation, the  irresistible  passion,  and  the  rapidity  with 
which  the  act  follows,  precludes  the  idea  of  inten- 
tion? that  such  extent,  if  it  exists,  has  not  been  realized 
in  the  judging  mind  or  recognized  by  the  conscience, 
and  therefore  does  not,  in  law  or  reason,  amount  to  an 
intent  ? 

The  definition  of  malice,  in  the  Penal  Code,  would  seem 
to  favor  this  view.  (Pen.  Code,  sec.  7.)  One  of  the 
definitions  of  malice  there  given  is,  "  an  intent  to  do  a 
wrongful  act."  If  the  killing  be  unlawful  and  intentional, 
it  is  difficult  to  comprehend  how  it  can  be  otherwise  than 
malicious.  There  certainly  would  be  an  intent  to  do  a 
wrongful  act. 

At  all  events,  it  seems  to  me  that  it  is  merely  a  choice 
between  diflferent  forms  of  expression,  whether  we  say 
that  voluntary  manslaughter  is  intentional,  but  because 
of  the  irresistible  passion,  upon  a  sufficient  provocation, 
and  the  lack  of  time  for  reflection,  out  of  compassion  for 
the  weakness  of  human  nature,  the  law  attributes  the  act 
to  the  passion,  or,  that  the  sudden  heat  of  passion  is  fol- 
lowed so  quickly  by  the  act  as  to  preclude  the  idea  of 
intention.  The  essential  elements  of  the  crime  are  the 
same. 

I  do  not  think  the  case  should  be  reversed  for  that  portion 
of  the  charge  in  regard  to  emotional  insanity. 

To   my   mind,   however,    it   resembles   more   the   testi- 
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mony  of  a  medical  expert  than  the  charge  of  a  court.  It 
is  not  a  statement  of  the  doctrine  of  the  case  of  People  v. 
Hoin,  62  Cal.  120.  That  case  merely  says  irresistible 
impulse,  if  it  exists,  does  not  constitute  the  insanity, 
which  is  a  legal  defense.  The  court  there  left  the  ques- 
tion whether  it  could  exist  to  be  determined  as  a  fact 
from  evidence.  Here,  the  court  announces  as  a  fact  that 
one  cannot  be  entirely  sane  a  moment  before  and  after 
the  criminal  act,  and  insane  at  the  time.  It  is  also  an- 
nounced that  there  may  be  a  morbid  state  of  passion  which 
would  unsettle  the  moral  system,  while  the  mental  faculties 
remain  in  a  normal  and  healthy  condition.  That  may  all 
be  true,  but  it  is  not  matter  of  law. 

I  think  the  judgment  should  be  reversed  for  the  reasons 
given. 

Thornton,  J.,  dissenting.  —  I  dissent.  We  have  ex- 
amined the  charge  of  the  ;  Durt  upon  the  questions  of  rea- 
sonable doubt,  and  are  v  :  opinion  that  it  contains  nothing 
which  calls  for  a  reversal.  The  direction  on  this  point 
must  be  considered  in  its  entirety,  and  if  the  whole  charge, 
taken  together,  without  giving  a  ctrained  meaning  to  any 
portion  of  the  !^n  .age  employed,  harmonizes  and  fairly 
and  correctly  presents  the  law  bearing  on  the  point,  the 
judgment  should  not  be  disturbed  because  some  of  the 
words  of  the  charge,  taken  by  themselves,  do  not  fully 
present  the  rule  which  is  to  be  gathered  from  the  whole  text 
of  the  direction.  {People  v.  Doyell,  48  Cal.  93.)  In  this 
view,  we  find  nothing  contradictory  in  the  direction  given  as 
to  reasonable  doubt. 

The  charge  on  the  point  above  referred  to  is  certainly, 
as  to  some  expressions  used  in  it,  obnoxious  to  criticism. 
For  instance,  the  learned  judge  of  the  trial  court  told 
the  jury :  "  It  is  not  every  possible  doubt,  however  slight 
or  however  well  founded,  which  should  prevent  a  verdict 
of  guilty,  but  a  doubt,  to  have  that  eflfect,  must  be  a  rea- 
sonable one,  arising  from  the  evidence  in  the  case;  that 
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is,  it  must  be  founded  in  reason,  arising  out  of  the  evi- 
dence which  leaves  a  rational  uncertainty  as  to  his  guilt, 
which  nothing  else  in  the  case  removes."  Then  follows 
this  language :  "  The  degree  of  conviction  in  any  mind 
of  the  guilt  of  the  defendant  should  be  something  more 
than  the  mere  probability  of  guilt  outweighing  the  prob- 
ability of  innocence;  your  minds  should  be  able  to  rest 
reasonably  satisfied  of  the  guilt  of  the  defendant  before  a 
verdict  of  that  character  is  given." 

The  court  further  said :  "  On  the  other  hand,  however, 
mere  probabilities  of  innocence,  or  doubts,  however  rea- 
sonable, which  beset  some  minds  on  all  occasions,  should 
not  prevent  such  a  verdict;  but  if  the  whole  testimony 
in  the  case  produces  in  your  minds  this  degree  of  con- 
viction of  the  guilt  of  the  defendant,  —  that  is,  satisfies  you 
beyond  a  reasonable  doubt  of  his  guilt,  it  is  your  duty  to 
say  so  by  your  verdict.  If  it  does  not,  it  is  your  duty  to  say 
not  guilty." 

What  is  meant  by  a  well-founded  doubt,  which  should 
prevent  a  verdict  of  guilty,  taken  by  itself,  would  pre- 
sent a  singular  question  of  law.  But  it  is  clearly  explained 
by  the  clause  which  immediately  follows.  So  also  the 
words  "  doubts,  however  reasonable,"  are  clearly  explained 
by  the  words  which  follow. 

The  words  "  reasonably  satisfied,"  conceding  that  they 
by  themselves  define  only  a  preponderance  of  evidence, 
and  that  the  jury  were  told  that  they  could  rest  a  verdict 
of  guilty  on  such  preponderance,  such  a  gloss  is  removed 
by  the  language  which  follows  and  the  clear  direction  that 
reasonable  doubt  "  is  that  state  of  the  case  which,  after 
an  entire  consideration  and  comparison  of  all  the  evidence, 
leaves  the  minds  of  the  jurors  in  that  condition  that  they 
cannot  say  they  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge.'' 

It  seems  to  us  that  the  learned  judge  of  the  trial  court 
used  the  expressions  "  doubts  ....  well  founded,"  and 
"  doubts,  however  reasonable,"  with  reference  to  doubts 
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which  might  arise  on  a  consideration  of  the  evidence  less 
than  the  whole,  —  on  a  consideration  which  might  be  called 
partial,  and  not  embracing  the  testimony  in  the  case  in  its 
entirety. 

While  we  will  not  reverse  for  the  expressions  in  the 
charge  above  given,  and  hold  that  the  charge  as  a  whole 
is  not  erroneous  on  the  point  of  reasonable  doubt,  we 
feel  bound  to  say  that  we  cannot  commend  it.  And  we 
think  it  proper  to  admonish  the  judges  of  the  trial  courts 
to  follow  the  beaten  paths  of  the  law,  to  instruct  the  jury 
in  the  formula  of  words  well  settled  in  this  court,  and 
refrain  from  the  use  of  expressions  in  their  directions 
which  present  questions  on  which  appeals  will  be  gener- 
ally taken  and  may  sometimes  demand  a  reversal  of  a 
judgment.  It  is  safe  to  travel  along  the  beaten  paths,  — 
ire  super  antiquas  vias.  It  is  dangerous  to  attempt  to  hew 
out  a  new  one  when  the  old  way  lies  patent  before  one. 
We  are  not  convinced  as  yet  that  the  directions  as  to 
reasonable  doubt  sanctioned  by  this  and  other  courts  can 
be  improved,  and  we  feel  an  abiding  conviction  be- 
yond a  reasonable  doubt  that  this  attempt  to  improve  on 
the  approved  directions  in  this  case  was  not  a  success. 

It  is  contended  that  the  court  erred  in  giving  the  direc- 
tion which  follows: — 

"  Manslaughter  is  the  unlawful  killing  of  a  human  be- 
ing without  malice ;  it  is  of  two  kinds :  1.  Voluntary,  upon 
a  sudden  quarrel  or  heat  of  passion ;  2.  Involuntary  in  the 
commission  of  an  unlawful  act,  not  amounting  to  a  felony, 
or  in  the  commission  of  a  lawful  act  which  might  pro- 
duce death,  in  an  unlawful  manner  or  without  due  caution 
^r  circumspection.  The  distinguishing  feature  between 
murder  and  manslaughter  is  the  presence  or  absence  of 
malice.  If  malice  enters  into  the  unlawful  act  by  which 
death  is  caused,  it  is  murder,  but  if  malice  is  wanting,  it  is 
manslaughter.  In  other  words,  gentlemen,  manslaughter 
is  a  homicide  not  excusable,  not  justifiable,  but  yet  not  in- 
tentional.'' 
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The  court  having  thus  given  the  definition  of  man- 
slaughter in  its  phases  as  voluntary  and  involuntary, 
concludes  on  this  point  by  telling  the  jury  that  "  man- 
slaughter is  a  homicide  not  excusable,  not  justifiable,  but 
yet  not  intentional." 

How  the  learned  judge  of  the  court  below  could  say  to 
the  jury  that  manslaughter,  a  species  of  homicide,  could 
be  voluntary,  and  if  intentional  was  not  manslaughter,  is 
a  question  defying  solution.  This  latter  direction  pre- 
dicatory  of  manslaughter  that  to  constitute  it  the  homi- 
cide must  be  unintentional,  is  in  direct  contradiction  of 
the  former  portion  of  the  direction  that  it  could  be 
voluntary,  and  contrary  to  the  definition  of  it  given  by 
the  code,  which  is  quoted  in  the  first  part  of  the  direc- 
tion (Pen.  Code,  sec.  192),  which  is  as  follows:  "Man- 
slaughter is  the  unlawful  killing  of  a  human  being  with- 
out malice,"  and  one  kind  of  it  may  be  "  voluntary,  upon 
a  sudden  quarrel  or  heat  of  passion."  To  say  that  man- 
slaughter must  be  "  not  intentional,"  is  in  effect  to  say 
that  it  cannot  be  voluntary.  It  cannot  be  unintentional 
if  it  is  voluntary.  A  voluntary  homicide  upon  a  sudden 
quarrel  or  heat  of  passion  is  manslaughter.  It  must  be 
with  a  will  or  volition  to  kill.  When  there  is  volition, 
there  is  intention.  To  predicate  of  volition  that  it  is  un- 
intentional is  to  say  that  volition  must  be  involuntary,  i.  e., 
without  volition,  which  is  in  terms  a  plain  contradiction 
and  a  solecism.  This  court  has  so  held  in  People  v.  Freel, 
48  Cal.  436,  cited  approvingly  in  People  v.  Crowey,  56  Cal. 
42,  43. 

In  Freers  case,  the  question  arose  on  a  direction  to  the 
jury  in  these  words : — 

"  You  will  also  observe  that  the  difference  between  mur- 
der and  manslaughter  is,  that  in  manslaughter  there  is 
no  intention  whatever  either  to  kill  or  do  bodily  harm.  The 
killing  is  the  unintentional  result  of  a  sudden  heat  of  pas- 
sion, or  of  an  unlawful  act  committed  without  due  caution 
or  circumspection." 
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Of  this  direction  the  court  said: — 

"  This  is  clearly  erroneous.  Whether  the  homicide 
amounts  to  murder  or  manslaughter  merely  does  not  de- 
pend upon  the  presence  or  absence  of  the  intent  to 
kill.  In  either  case  there  may  be  a  present  intention 
to  kill  at  the  moment  of  the  commission  of  the  act.  But 
when  the  mortal  blow  is  struck  in  the  heat  of  passion, 
excited  by  a  quarrel,  sudden,  and  of  sufficient  violence  to 
amount  to  adequate  provocation,  the  law,  out  of  forbear- 
ance for  the  weakness  of  human  nature,  will  disregard 
the  actual  intent,  and  will  reduce  the  offense  to  man- 
slaughter. In  such  case,  although  the  intent  to  kill  exists, 
it  is  not  that  deliberate  and  malicious  intent  which  is 
an  essential  element  in  the  crime  of  murder."  (48  Cal. 
437.) 

But  it  is  said  that,  conceding  the  instruction  to  be  er- 
roneous, the  defendant  was  not  injured  by  it,  as  the  jury 
found  him  guilty  of  murder. 

Injury  is  always  presumed  from  error,  and  it  must  be 
held  that  injury  was  done  defendant,  unless  the  record 
shows  that  it  was  not.  That  is  not  the  case  here.  Though 
there  is  evidence  of  threats  and  of  deliberation,  still  there 
is  testimony  which,  in  our  judgment,  calls  for  a  proper 
definition  of  manslaughter.  The  testimony  shows  that  de- 
fendant ordered  the  person  slain  out  of  his  house,  and  that 
she  refused  to  go;  that  he  took  hold  of  her  to  put  her 
out,  when  she  seized  a  hammer  which  he  had  in  his  pocket 
and  struck  him  on  the  head  with  it.  Under  these  cir- 
cumstances, we  are  of  opinion  that  the  defendant  had  a  right 
to  have  the  offense  of  manslaughter  correctly  defined  to  the 
jury,  which  was  not  done  here. 

This  is  no  merely  technical  point.  It  is  one  of  sub- 
stantial importance.  Indeed,  it  may  have  caused  the  con- 
viction of  the  defendant,  for  the  instruction  given  was 
equivalent  to  a  direction  to  the  jury  that  if  the  killing 
was  intentionally  done,  it  was  murder.  And  as  the 
evidence  showed  without  a  doubt  the  blows  were  inten- 
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tionally  given  from  which  death  resulted,  the  jury,  if 
they  obeyed  the  instruction,  could  have  found  no  other 
verdict  than  that  which  affirmed  that  defendant  was  guilty 
of  murder. 

The  court  did  not  err  in  using  this  language  to  the  jury 
in  the  connection  in  which  it  was  used,  —  "  but  the  killing 
is  not  excusable,  if  it  was  apparent  to  the  party  killing  at 
the  time  the  act  was  committed,  or  would  have  been  ap- 
parent to  a  reasonable  man  in  his  place  and  situation  and 
stead,  the  crime  resisted  could  have  been  prevented  or 
arrested  by  other  means." 

The  words  just  quoted  were  employed  to  qualify  the 
following,  which  preceded  them :  "  The  law  authorizes  the 
killing  of  one  who  is  in  the  act  of  committing  a  forcible 
felony,  and  even  one  who  appears  to  be  in  the  act  of  doing 
so,  for  the  purpose  of  prevention  and  not  punishment,  but 
the  killing  is  not  punishment." 

It  is  manifest  here  that  the  direction  intended  was  in 
relation  to  the  killing  of  a  person  to  prevent  his  commit- 
ting a  crime,  and  in  that  view  the  language  objected  to 
was  not  objectionable. 

A  point  is  raised  in  regard  to  some  of  the  language 
used  in  the  charge  in  regard  to  the  defense  of  insanity. 
The  law  as  affirmed  in  it  was  correctly  laid  down  and 
explained  in  accordance  with  the  ruling  of  this  court  in 
People  V.  Hoin,  62  Cal.  120.  The  rule  of  the  case  cited 
will  be  adhered  to  by  this  court,  and  should  be  by  all 
courts.  There  was  nothing  objectionable  in  the  language 
used  by  the  court  in  regard  to  "  what  is  called  emo- 
tional insanity,  which  begins  on  the  eve  of  the  crim- 
inal act,  and  leaves  off  and  ends  when  it  is  consummated." 
The  court  said,  and  said  properly,  the  law  rejects 
the  doctrine  of  emotional  insanity,  using  the  words 
quoted  above.  This  is  correct.  The  law  does  reject 
it,  and  casts  it  out  of  the  temple  of  justice  as  one 
which  should  not  be  allowed  to  enter  its  precincts.  It 
should    ever   be    a    stranger    there.     The    law    condemns 
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such  a  defense  as  founded  in  fraud  and  folly,  and  when 
permitted,  is  always  used  as  a  pretext  by  weak-minded 
jurors,  unmindful  of  their  oaths,  to  render  a  verdict  of 
acquittal  in  cases  where  guilt  has  been  incurred. 

For  the  error  of  the  court  above  pointed  out,  the  judg- 
ment and  orders  should  be  reversed,  and  the  cause  re- 
manded, and  a  new  trial  ordered. 


[No.  20266.     In  Bank.— June  28,  1887.] 

THE  PEOPLE,  Respondent,  v.  LEE  SARE  BO,  Ap- 
pellant. 

Cbihinal  Law — ^Mubdeb — ^I>yino  Declarations. — In  a  prosecution  for 
murder,  a  declaration  made  by  the  deceased  in  reference  to  the 
homicide  a  few  moments  before  his  death,  and  immediately  preced- 
ing a  statement  by  him  to  the  effect  that  he  knew  he  was  about  to 
die,  is  admissible  as  a  dying  declaration. 

Id. — ^Evidence — Testimony  Taken  at  Coroner's  Inquest. — In  such  a 
prosecution,  the  refusal  to  admit  in  evidence  a  paper  claimed  by  the 
counsel  for  the  defendant  to  be  the  testimony  taken  at  the  coroner's 
inquest,  is  not  error,  when  there  is  nothing  to  show  that  the  paper 
was  such  testimony,  except  the  statement  of  the  counsel  offering 
it,  and  the  record  fails  to  show  what  it  contained. 

Id. — Instructions — Reasonable  Doubt. — In  the  charge  to  the  jury,  the 
court,  after  correctly  instructing  them  upon  the  subject  of  reason- 
able doubt^  said :  ''  But  mere  probabilities  of  innocence  or  doubts, 
however  reasonable,  which  beset  some  minds  on  all  occasions,  should 
not  prevent  a  verdict"  of  guilty.  Held^  that  the  instruction,  al- 
though ambiguous,  could  not  have  misled  the  jury. 

Id. — ^Assumption  op  Fact  in  Instruction — Expression  of  Opinion — 
Conflict  of  Evidence. — In  a  prosecution  for  murder,  an  instruc- 
tion which  assumes  the  fact  of  the  killing,  or  expresses  an  opinion 
upon  the  weight  of  the  evidence  tending  to  show  it,  will  not  be 
presumed  erroneous,  where  there  is  no  conflict  in  the  evidence  con- 
tained in  the  record  as  to  the  fact  of  the  killing. 

Id. — Alibi — Proof  of — Preponderance  of  Evidence. — In  such  a  prose- 
cution, the  defense  of  an  alibi,  being  extrinsic,  and  not  arising  out 
of  the  res  gesiasj  must  be  proved  by  a  preponderence  of  evidence. 

Id. — Instructions — ^Weight  of  Evidence. — The  court  further  in- 
structed the  jury:  "If  you  are  satisfied  beyond  a  reasonable  doubt 
that  the  defendant,  at  the  time  and  place  specified  in  the  inform- 
ation, killed  the  party  alloped  to  have  been  killed,  under  such  cir- 
cumstances as  under  the  testimony  as  given  before  you  and  the  law 
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that  I  have  given  you,  it  would  be  murder  in  the  first  degree,  and 
you  desire  that  he  shall  suffer  the  death  penalty,  the  form  of  your 
verdict  will  be,  '  We,  the  jury,  find  the  defendant  guilty  of  murder 
in  the  first  degree.' "  Held,  that  the  instruction  could  not  be  con- 
strued as  charging  the  jury  that  the  killing,  if  it  occurred  at  the 
time  and  place  specified,  would,  under  the  testimony  and  law,  be 
murder  in  the  first  degree. 

Id. — Repetition  of  Instbuotions — Intimatiow  as  to  Enobmitt  of 
Case. — The  court,  before  giving  the  instructions  asked  for  by  the 
defendant,  the  substance  of  which  has  already  been  given  by  him,  re- 
marked to  the  jury  that  he  did  not  desire  to  have  any  question  in 
the  case,  and  that  he  would  give  the  instructions  asked  for  in  ad- 
dition to  those  he  had  already  given,  and  that  he  did  not  deem  it 
necessary  to  give  certain  instructions  that  he  usually  gave  in  homi- 
cide cases.  Held,  that  the  remarks  of  the  court  were  not  an  inti- 
mation that  the  case  was  one  of  unusual  enormity,  or  that  the  in- 
structions asked  by  the  defendant  were  given  under  protest. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Huttpn,  and  /.  D.  Whaley,  for  Appellant 

Attorney-General  J  ohm  on,  for  Respondent. 

Paterson,  J.  —  Defendant  was  convicted  of  murder,  and 
sentenced  to  be  hanged.  His  counsel  presents  for  our  con- 
sideration seven  assignments  of  alleged  error. 

1.  Gon  Yen,  widow  of  Ah  Chuck,  whom  it  is  alleged 
defendant  killed,  was  called  as  a  witness  by  the  prosecu- 
tion and  testified  against  the  objection  of  defendant  to  a 
declaration  made  by  her  husband  immediately  after  the 
shooting,  in  which  he  stated  that  the  defendant  shot 
him.  The  prosecution  claimed  that  the  statement  was 
made  by  Ah  Chuck  under  a  sense  and  belief  of  impend- 
ing death,  and  without  any  hope  of  recovery,  and  was 
therefore  admissible  as  a  dying  declaration.  Counsel 
for  defendant  claimed  that  there  was  no  foundation  laid 
for  its  admissibility;  that  all  the  evidence  shows  is  a  bare 
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fear  of  death;  and  the  declaration  having  been  made  be- 
fore the  statement  that  he  would  die,  it  is  inadmissible. 

There  was  no  evidence  concerning  the  condition  of 
the  declarant's  mind  other  than  that  given  by  the  wit- 
ness, Gon  Yen,  who  testified  through  an  interpreter  in 
substance:  that  immediately  after  the  shooting  she  ran  to 
Ah  Chuck  and  had  him  carried  into  the  house.  "  He  died 
seven  or  eight  minutes  after  he  was  brought  in,  and 
quit  talking  three  or  four  minutes  before  he  died.  When 
he  first  came  in,  he  told  me  he  thought  he  was  dead  or 
would  die.  All  I  can  remember  is,  he  told  me  he  was 
afraid  he  was  going  to  die ;  afraid  of  death.  He  said  '  I 
will  die.*  That  is  among  the  first  things  he  said.  No; 
first  he  said  he  wanted  me  to  be  sure  to  have  Ah  Po  Qui 
Po,  —  that  means  dark-skinned  Po,  —  the  defendant  there, 
arrested;  that  he  was  the  man  that  shot  him.  After  he 
had  said  a  few  words  of  that  kind,  he  said,  *  I  think  I  will 
die.' " 

We  think  it  quite  apparent  from  this  testimony  that  the 
wounded  man  felt  that  the  finger  of  death  was  upon  him, 
and  in  view  of  the  fact  that  all  he  said  was  uttered  in 
the  brief  period  of  three  or  four  minutes,  it  is  immaterial 
whether  the  declaration  was  made  before  or  after  the 
statement  that  he  was  going  to  die.  An  express  state- 
ment by  the  declarant  that  he  believes  he  is  about 
to  die  is  not  necessary  at  any  time,  provided  the  circum- 
stances show  in  him  at  the  time  a  sense  of  impending 
death.  {People  v.  Taylor,  59  Cal.  640;  People  v.  Gray,  61 
Cal.  164.) 

2.  The  court  did  not  err  in  refusing  to  admit  the  paper 
in  evidence  which  counsel  for  defendant  claimed  to 
be  testimony  of  witnesses  taken  before  the  coroner  at  the 
inquest.  Conceding  that  if  properly  authenticated  it 
would  have  been  admissible  for  the  purpose  claimed, 
it  IS  sufficient  to  say  that  there  was  nothing  to  show  that 
it  was  testimony  taken  before  the  coroner  except  the 
statement  of  counsel  in  offering  it.     Furthermore,  there 
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is  nothing  in  the  record  to  show  what  the  paper  con- 
tained. 

3.  In  the  charge  to  the  jury  the  court,  speaking  on 
the  subject  of  reasonable  doubt,  gave  Mr.  Chief  Justice 
Shaw's  definition  thereof  which  has  been  so  often  approved 
here,  but,  unfortunately,  threw  in  this  meaningless  expres- 
sion :  "  But  mere  probabilities  of  innocence  or  doubts,  how- 
ever reasonable,  which  beset  some  minds  on  all  occasions, 
should  not  prevent  such  a  verdict." 

What  the  court  meant  by  mere  probabilities  of  inno- 
cence or  doubts  which  beset  some  minds  on  all  occasions, 
in  view  of  the  correct  and  unambiguous  language  of  the 
charge  upon  the  same  matter  before  and  after  this  expres- 
sion, it  is  difficult  to  conjecture;  but  from  the  language 
following,  it  would  appear  that  the  court  desired  to  say  to 
the  jury  that  mere  chimerical  or  fanciful  doubts  should 
not  prevent  a  verdict  if  they  were  satisfied  to  a  moral 
certainty  of  the  guilt  of  the  defendant.  The  court  went 
on  to  say :  "  In  other  words,  gentlemen,  a  reasonable 
doubt  in  a  legal  sense  is  a  doubt  which  has  some  reason 
for  its  basis;  it  is  not  a  doubt  arising  from  mere  caprice 
or  groundless  conjecture,  but  it  must  arise  from  the  facts 
proven  in  the  case.  You  have  no  right  to  go  outside  of 
the  evidence  to  hunt  for  doubts,  nor  should  you  enter- 
tain those  which  are  merely  chimerical  or  based  on 
groundless  conjectures.  It  is  that  state  of  the  case 
which,  after  an  entire  consideration  and  comparison 
of  all  the  evidence,  leaves  your  minds  in  that  condition 
that  you  cannot  say  you  feel  an  abiding  conviction,  to  a 

moral  certainty,  of  the  truth  of  the  charge The 

hypothesis  contended  for  by  the  people  must  be  estab- 
lished to  an  absolute  certainty,  to  the  entire  exclusion 
of  any  rational  probability  of  any  other  hypothesis  being 
true,  and  if  a  reasonable  doubt  is  entertained  by  the  jury 
on  any  material  fact  in  the  case,  they  should  acquit." 
The  language  of  the  sentence  to  which  this  objection  is 
addressed  is  so  ambiguous,  and  the  charge  in  other  por- 
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tions  so  strong  and  clear  on  the  question  of  reasonable 
doubt,  we  think  the  jury  could  not  have  been  misled. 

4.  Defendant  claims  that  the  court  erred  in  saying  to 
he  jury :   "  If  you  believe,   beyond  a  reasonable  doubt, 

that  the  party  was  killed  as  alleged  in  the  information 
at  the  time  and  place  specified  therein,  upon  that  you 
will  have  very  little  difficulty  I  assume,  will  be  satisfied 
beyond  a  reasonable  doubt,  then,  the  next  question  for 
you  to  determine  is,  whether  it  was  done  by  the  defend- 
ant or  not."  It  is  said  that  this  is  a  charge  upon  the 
weight  of  evidence,  an  invasion  of  the  prerogative  of 
the  jury,  and  violative  of  the  constitutional  provision  in- 
hibiting charges  with  respect  to  matters  of  fact.  So 
far  as  the  transcript  shows,  there  was  no  controversy 
with  respect  to  the  killing  and  death  of  Ah  Chuck.  It 
is  stated  that  there  was  evidence  "tending  to  show  that 
defendant,  on  the  fifth  day  of  October,  1882,  in  the  city 
and  county  of  San  Francisco,  shot  the  deceased,  Ah 
Chuck,  who,  in  about  seven  or  eight  minutes  thereafter, 
died  from  the  effects  thereof."  Gon  Yen  testified  to  the 
shooting  and  death  of  Ah  Chuck,  and  there  is  no  evidence 
to  the  contrary. 

Conceding  that  the  instruction  assumes  a  fact  or  ex- 
presses an  opinion  on  the  weight  of  evidence,  in  order  to 
hold  that  it  was  errone  :3,  wc  should  have  to  assume  that 
there  was  a  conflict  evidence  upon  the  question  of  the 
killing.  This  we  cannot  do.  There  is  positive  evidence 
in  the  bill  of  exceptions  that  Ah  Chuok  was  killed  at  the 
time  and  place  alleged,  and  if  there  was  any  evidence  to  the 
contrary,  the  fact  should  be  stated,  or  the  evidence  should  be 
given  in  the  transcript. 

5.  The  court  further  said :  "  If  I  understand  the  testi- 
mony for  the  defendant,  it  ij  simply  lliat  he  was  not 
there  and  did  no::  know  anything  about  it,  and,  of 
course,  had  nothing  to  do  with  it;  that  is,  what  in  law 
is  called  an  dihi,  and  he  is  not  required  to  establish  that 
beyond  a  reasonable  doubt,  but  may  establish  it  by  a  pre- 
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ponderance  of  testimony;  and,  in  this  matter,  gentlemen, 
before  you  can  find  a  verdict  against  the  defendant,  of 
course  you  must  be  satisfied  beyond  a  reasonable  doubt 
that  he  was  at  the  time  there." 

Appellant  quotes  the  first  clause  of  this  sentence,  and 
upon  that  bases  an  assignment  of  error  upon  the  ground 
that  it  casts  upon  the  defendant  the  burden  of  proving 
his  innocence  by  a  preponderance  of  evidence.  The 
court  had  told  the  jury  many  times  that  the  burden  of 
proof  rested  upon  the  prosecution,  that  every  material  fact 
must  be  established  by  the  prosecution  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt.  The  first  clause 
in  the  sentence  quoted  was  intended  to  meet  circumstances 
like  those  referred  to  in  the  defendant's  instruction  No.  4. 
At  the  request  of  defendant  the  court  instructed  the  jury 
among  other  matters  as  follows : — 

"  4.  The  policy  of  the  law,  as  evidenced  by  the  pre- 
sumption of  innocence  and  the  doctrine  of  reasonable  doubt, 
would  require  the  public  prosecutor  to  introduce  such  proof 
as  will  give  a  fair  account  of  the  transaction.  This  being 
done,  the  defendant  may  produce  in  evidence  his  defense, 
and  he  is  not  required  to  prove  the  circumstances  thereof 
beyond  a  reasonable  doubt,  or  to  the  extent  of  satisfac- 
torily establishing  his  defense ;  he  is  only  required  to  prove 
the  same  as  any  other  facts  are  required  to  be  proved, 
and  if  the  matters  relied  on  be  supported  by  such  proof 
as  would  produce  a  reasonable  doubt  in  the  minds  of  the 
jury  as  to  the  guilt  of  the  defendant,  when  the  whole 
evidence  concerning  the  transaction  comes  to  be  con- 
sidered by  the  jury,  the  rule  of  law  is,  that  there  must  be 
an  acquittal. 

"  But  if  a  defendant  enters  upon  an  independent  de- 
fense, and  attempts  to  prove  extrinsic  facts,  not  arising 
out  of  the  res  gestce,  the  rule  is,  that  when  the  defense  set 
up  is  in  itself  purely  extrinsic,  the  allegations  of  the  inform- 
ation not  being  denied,  it  is  necessary  that  such  defense  be 
sustained  by  a  preponderance  of  proof. 
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"  5.  It  must  be  established  beyond  a  reasonable  doubt 
that  the  defendant  was  present,  and  committed  or  partici- 
pated in  the  commission  of  the  offense,  and  if  the  proof 
leaves  it  doubtful  in  the  minds  of  the  jury  whether  the  de- 
fendant was  present  at  or  absent  from  the  place  at  the  time 
the  crime  was  committed,  he  must  be  acquitted." 

6.  Defendant  excepted  to  the  following  instruction  on 
the  ground  that  it  is  a  charge  at  to  matter  of  fact :  "  If 
you  are  satisfied  beyond  a  reasonable  doubt  that  the  de- 
fendant, at  the  time  and  place  specified  in  the  informa- 
tion, killed  the  party  alleged  to  have  been  killed,  under 
such  circumstances  as  under  the  testimony  as  given  be- 
fore you  and  the  law  that  I  have  given  you,  it  would  be 
murder  in  the  first  degree,  and  you  desire  that  he  shall 
suffer  the  death  penalty,  the  form  of  your  verdict  will  be, 
'  We,  the  jury,  find  the  defendant  guilty  of  murder  in  the 
first  degree.'  " 

While  the  instruction  is  inartificially  drawn,  it  would 
require  a  most  astute  philologist  to  show  wherein  the  lan- 
guage, with  its  punctuations,  asserts  that  the  killing,  if 
it  occurred  at  the  time  and  place  specified,  would,  under 
the  testimony  and  the  law,  be  murder  in  the  first  degree. 

7.  The  last  assignment  of  error  is,  that  the  court  erred 
in  remarking,  while  engaged  in  charging  the  jury,  "  I  do 
not  desire  to  have  any  question  in  this  case  at  all.  There 
are  some  instructions  asked  by  the  defendant  which  I 
will  give  in  addition  to  those  which  I  have  already 
given."  And  again  in  saying,  "  In  this  case,  gentlemen, 
I  do  not  deem  it  necessary  to  give  the  instructions  which 
I  usually  give  in  homicide  cases."  The  court  had  already 
given  in  its  oral  charge  the  substance  of  the  instructions 
asked  by  defendant,  and  the  first  statement  quoted  was 
doubtless  apologetic  for  the  repetition. 

It  cannot  be  fairly  assumed  that  the  court  intended  to 
prejudice  the  jury  against  the  defendant  by  an  intima- 
tion such  as  a-^pellant  draws  from  the  language  used,  i.  e., 
that  the  case  was  one  of  unusual  enormity,  and  the  in- 
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structions  favorable  to  the  defendant  were  omitted  or  g^ven 
under  protest.  Of  course  it  is  possible  for  the  trial  court 
by  innuendo,  facial  expression,  or  vocal  emphasis  or  slide, 
to  indicate  a  prejudice  against  the  defendant  on  trial  for 
crime,  and  thus  grievously  injure  his  case;  but  there  is 
nothing  in  this  case  to  indicate  any  such  feeling  or  dispo- 
sition on  the  part  of  the  judge  who  presided  at  the  trial. 
On  the  contrary,  the  instructions  given  by  the  court  of  its 
own  motion  are  replete  with  expressions  more  favorable 
to  defendant  than  any  found  in  those  which  were  asked  on 
his  own  behalf. 

We  have  examined  the  affidavits  used  on  motion  for  a 
new  trial,  and  think  the  court  below  correctly  held  that 
they  were  insufficient. 

Every  point  made  has  been  considered,  and  we  find  no 
error. 

Judgment  and  order  affirmed. 

McFarland,  J.,  Thornton,  J.,  Searls,  C.  J.,  and 
Sharpstein,  J.,  concurred. 

Rehearing  denied. 
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ABANDONMENT. 

Failure  to  Appeab  at  Hearing  of  Motion.  —  The  failure  of  the 
defendant  to  appear  upon  the  hearing  of  his  motion  for  leave  to 
file  a  supplemental  answer  will  be  considered  an  abandonment  of 
the  motion. — Wood  v.  Brush,  224. 

See  Mines  and  Mining,  11. 

ABATEMENT. 

Plea  in  Abatement  —  Pendenot  of  Former  Action  —  Defense 
when  Sustained.  —  A  plea  in  abatement  on  the  ground  of  the 
pendency  of  a  former  action  will  not  be  sustained,  unless  it  ap- 
pears that  the  plaintiff  in  the  former  action  is  the  same  as  in 
the  action  in  which  the  plea  is  offered,  and  that  the  cause  of 
action  in  both  is  founded  upon  one  entire  contract,  or  upon  one 
single  or  continuous  tort.  —  Lindsay  v.  Btetcart,  640. 

See  Nuisance,  1-4. 
ACCEPTANCE.     See  Dedication,  21. 
ACCOMPLICE.    See  Criminal  Law,  32. 

ACCOUNT. 

Mutual,  Open,  and  Current  Account.  —  In  order  to  constitute  a 
mutual,  open,  and  current  account,  the  transactions  must  be  be- 
tween the  parties  to  the  account.  Transactions  with  the  executor 
of  one  of  them,  not  in  his  official  capacity,  cannot  affect  the 
account.  —  Estate  of  Sullenberger,  549. 

See  Estoppel;  Pleading,  11,  12. 

ACCOUNTING.    See  Appeal,  2;  Corporations,  4-6;  Estaties  of  De- 
ceased Persons,  6-16;  Insolvency,  9,  10;  Pleading,  8. 

ACQUIESCENCE.    See  Street  Assessment,  16. 
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ADMINISTRATORS.     See  Estates  of  Deceased  Persons;  Executors 
AND  Administrators. 

ADMISSION.    See  Adverse  Possession,  3j  Pleading,  2. 

ADVERSE  POSSESSION. 

1.  Payment  of  Taxes — Act  of  April,  1878. — The  amendment  of  April 

1,  1878,  to  section  326  of  the  Code  of  Civil  Procedure,  requiring 
the  adverse  possessor  of  land  to  pay  all  state  and  county  taxes 
assessed  thereon,  in  order  to  acquire  title  by  adverse  possession, 
is  not  retroactive,  and  does  not  affect  adverse  holdings  prior  to 
the  date  of  its  passage. — Heilhron  v.  Ueinlerif  376. 

2.  Statute  of  Limitations — Defense  of — Instruction. — Where  the 

defendant,  in  an  action  of  ejectment,  sets  up  title  to  the  de- 
manded premises  under  the  statute  of  limitations,  and  there  is 
evidence  tending  to  support  the  plea,  an  instruction  which  directs 
the  jury  to  find  for  the  plaintiff,  without  considering  such  de- 
fense, is  erroneous. — Id, 

3.  Title  Acquired  by — Offer  by  Adverse  Possessor  to  Buy  P4fer 

Title. — After  the  title  to  certain  land  has  been  acquired  d^  ad- 
verse possession,  an  offer  made  by  the  adverse  possessor  to  the 
holder  of  the  paper  title,  to  buy  whatever  ri^&  he  has  in  vhe 
land  for  the  purpose  of  avoiding  .  lawsuit,  is  not  an  admission 
that  the  title  of  the  latter  is  gtod,  nor  does  it  invalidate  the 
title  acquired  by  the  adverse  possession.— Furtonp  y.  Cooney,  322. 

See  Dedication,  5j  Mortgage,  3,  4;  Publio  Lakos,  1,  2;  Stat- 
ute OF  Limitations,  12;  Trespass. 

AFFIDAVIT.     See  Attachment,  3,  4;  Injunction,  2;  New  Trial,  3, 
4;   Public  Lands,   1;   Summons,  1,  6;   Supflementabt  Pro- 
ceedings, 1,  2,  4. 

AGENT.    See  Insurance,  1,  2,  6;  Mines  and  Mining,  4. 

AGRICULTURAL  LANDS.    See  Public  Lands,  3-6;  Taxation,  1. 

ALIAS  SUMMONS.     See  Summons,  6,  7. 

ALIBI.    See  Criminal  Law,  2,  29. 

ALIMONY.     See  Divorce. 

AMBIGUITY.    See  Deed,  7,  8 ;  Demurrer. 

AMENDMENT. 

1.  Pleading — Demurrer — Amendment  as  of  Course. — Under  section 
472  of  the  Code  of  Civil  Procedure,  a  defendant,  after  filing  a 
demurrer,  to  the  complaint,  and  before  the  trial  of  the  issues 
of  law  thereon,  has  a  right  as  of  course  to  file  an  amended  de- 
murrer.— Hedges  v.  Dam,  520. 
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AMENDMENT   (Continued). 

2.  JuBisDicTioN — ^Amendment  of  Return  of  Summons — Judgment  by 
Default — Execution  Sajle. — Where  a  Justice's  Court  has  in  fact 
obtained  jurisdiction  of  a  defendant  by  a  regular  service  of  a 
copy  of  the  complaint  and  summons  upon  him,  but  the  return 
of  the  officer  making  the  service  fails  to  show  that  a  copy  of  the 
complaint  was  served,  the  court  has  power,  after  a  judgment  by 
default  has  been  rendered,  under  which  an  execution  sale  of  the 
defendant's  property  has  been  had,  to  permit  the  return  to  be 
amended  so  as  to  accord  with  the  facts;  and  this  may  be  done 
as  against  a  grantee  of  the  judgment  debtor  under  a  quit-claim 
deed  made  after  the  execution  sale. — Allison  v.  Thomas,  562. 

is.  Pleading — Action  on  Judgment — Pabties. — The  action  was  origi- 
nally brought  by  the  plaintiffs,  describing  themselves  as  late 
partners,  against  the  defendant  Sherman  alone,  upon  a  judgment 
recovered  against  him  and  three  others  in  Nevada.  A  demurrer 
to  the  complaint  being  sustained,  because  of  the  non-joinder  of  the 
other  judgment  debtors,  the  plaintiffs  filed  an  amended  com- 
plaint, omitting  the  designation  of  themselves  as  late  partners, 
and  making  all  the  judgment  debtors  parties.  Held,  that  the 
amendment  was  proper. — Btevoart  v.  Spaulding,  264. 

4.  jEjsctment  —  Descbiption  of  Premises.  —  In  an  action  of  eject- 
ment to  recover  a  quarter-section  of  land  described  as  being  in 
"  range  19  east,"  and  amendment  to  the  complaint  describing  the 
land  as  "  range  20  east  **  is  not  the  substitution  of  a  new  cause  of 
action,  and  may  properly  be  allowed. — Heilhron  V.  Heinlen,  376. 

See  Appeal,  12;  Attachment,  4;  Constitutional  Law,  3;  Es- 
tates OF  Deceased  Persons,  26;  Statute  of  Limitations, 
12. 

ANSWER.    See  Abandonment;  Pleasing. 

APPEAL. 

1.  Estate  of  Decedent — Claim  of  Special  Administrator  for  Ser- 

vices— Funds  in  Hands  of  Clerk. — An  order  refusing  to  com- 
pel the  clerk  of  the  court  to  pay  over  certain  funds  in  his  hands 
belonging  to  the  estate  of  a  decedent  to  a  person  who  had  been 
the  special  administrator  of  the  estate,  in  satisfaction  of  a  claim 
which  had  been  allowed  him  for  his  services  as  such  admin- 
istrator, is  not  appealable. — Estate  of  Poten,  576. 

2.  Estate    of    Decedent — Order    Settling    Account    of    Adminis- 

trator— Entry  in  Minute-Book — Premature  Appeal. — An  ap- 
peal from  an  order  settling  the  accounts  of  an  administrator  of 
the  estate  of  a  deceased  person  is  premature  and  will  be  dis- 
missed, when  taken  before  the  order  is  entered  in  the  minute- 
book  of  the  court. — Estate  of  Rose,  577. 

3.  Premature  Notice — Entry  of  Judgment — ^Dismissal. — An  appeal 

from  a  judgment  will  be  dismissed  if  the  notice  of  appeal  is  served 
and  filed  before  the  judgment  is  entered. — Tyrrell  v.  Baldtcin,  192, 

4.  Entry  of  Judgment  on  Day  of  Filing  Notice — Service  on  Pre- 

ceding Day. — When  the  notice  of  appeal  from  the  judgment  is 
filed  on  the  day  on  which  the  judgment  is  entered,  the  appeal  is 
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not  premature  and  will  not  be  dismissed,  notwithstanding  the 
notice  was  served  on  the  preceding  day. — Id. 

6.  Notice — Designation  of  Entry  of  Judgment. — ^The  judgment  in 
the  action  was  rendered  on  the  20th  of  March,  1884,  and  entered 
on  the  30th  of  April  of  the  same  year.  The  notice  of  appeal  re- 
ferred to  the  judgment  as  having  been  entered  on  the  29th  of 
March,  1884.  Held,  that  the  notice  was  sufficient — Anderson  ▼. 
Ooff,  05. 

6.  Justice's  Coubt — Notice  of  Appeal — Who  may  Sign — ^Attorney 

of  Kecord. — A  notice  of  appeal  from  a  Justice's  Court  need  not 
be  signed  by  the  attorney  of  record  of  the  appellant  in  that  court. 
It  is  sufficient  if  the  notice  be  signed  by  the  appellant  personally, 
or  by  any  one  he  may  select  for  that  purpose. — Toiton  v.  Superior 
Court,  37. 

7.  Undertaking — Failure   of   Sureties   to   Justify — Effect  of. — 

The  failure  of  the  sureties  on  an  undertaking  on  appeal  to 
justify  after  an  exception  to  their  sufficiency  has  been  taken 
does  not  render  the  appeal  ineffectual. — Wittram  ▼.  Cromftieltn, 
89. 

8.  Stipulation  Extending  Time  for  Justification — ^Time  fob  Fil- 

ing Transcript. — A  stipulation  of  the  respondent  extending  the 
time  for  the  justification  of  the  sureties  on  the  undertaking 
does  not  relieve  .he  appellant  from  the  necessity  of  filing  the 
transcript  on  appeal  within  the  time  limited  by  the  rules  of  the 
Supreme  Court. — Id. 

9.  Undertaking  on — Undertaking  to  Stay  Execution  cannot  be 

Treated  as. — On  an  appeal  from  a  judgment  awarding  an  in- 
junction and  for  costs  and  damages,  an  undertaking  in  the  form 
of  and  purporting  to  be  an  undertaking  to  stay  execution,  as 
provided  in  section  942  of  the  Code  of  Civil  Procedure,  will  not 
be  considered  as  the  undertaking  on  appeal  required  by  sections 
940  and  941  of  the  code. — Duffy  v.  OreenehoMm,  167. 

10.  Failure  to  File  Undertaking — Supreme  Court  cannot  Remedy. 

— Where  no  undertaking  on  appeal  has  been  filed  within  the 
time  required  by  law,  the  Supreme  Court  has  no  power,  under 
section  954  of  the  Code  of  Civil  Procedure,  to  allow  one  to  be 
filed.— /d. 

11.  Judgment  by  Consent — ^Dismissal. — A  motion  was  made  to  dis- 

miss the  appeal  on  the  ground  that  the  judgment  appealed  from 
was  entered  upon  the  mutual  consent  of  the  parties.  The  only 
evidence  of  consent  contained  in  the  transcript  consisted  of  a 
written  indorsement  made  in  the  margin  opposite  to  the  copy 
of  the  judgment,  as  follows:  "Indorsed  in  lead  pencil  on  the 
back  of  the  original  judgment  is  the  following,  '  Agreed  to.  Pills- 
bury  and  Blanding,  Lewis  Shearer,  William  F,  Herrin.' "  The 
answer  of  the  appellant  was  subscribed,  "  W^allace,  Greathouse, 
and  Blanding,"  as  his  attorneys,  for  whom,  after  the  entry  of 
the  judgment,  was  substituted  Edward  Lynch,  by  whom  the 
notice  of  appeal  was  signed.  Held,  that  the  motion  should  be 
denied. — flfan  Franciaoo  Savings  Union  v.  Myers,  161. 

12.  Amendment  of  Judgment  Pending  Appeal — Jltwsdiction  of  Su- 

preme Court. — The  Superior  Coi^'^t  cannot  denriye  the  Supreme 
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Court  of  jurisdiction  of  an  appeal  from  a  judgment  by  amending 
it  while  the  appeal  ia  pending. — Id. 

13.  Dismissal* — £rbobs    in     Tbanscbipt — Certificate    of    Clebk. — 

Where  the  transcript  on  appeal  is  certified  to  by  the  clerk  of  the 
court  below  as  correct,  the  mere  statement  of  the  counsel  for 
the  respondent  that  errors  exist  therein  will  not  establish  the 
fact  or  warrant  a  dismissal  of  the  appeal. — Herrlich  v.  Mo- 
Donald,  679. 

14.  Pafebs  Used  on  Motion — ^Failcbb  to  Identify. — ^The  fact  that 

papers  printed  in  the  transcript  are  not  identified  as  having  been 
used  on  the  motion  on  which  the  order  appealed  from  was  made 
will  not  justify  a  dismissal  of  the  appeal. — Id. 

15.  Undebtaking  on  Appeal — ^Mistake  in  Indobsbment. — ^An  under- 

taking on  appeal,  if  otherwise  in  due  form  of  law,  is  not  ren- 
dered ineffectual  by  a  mistaken  indorsement  of  the  title  of  the 
case  in  which  it  is  given. — Id. 

16.  Notice  of  Appeal — Mistake  in  Title. — Where  a  notice  of  appeal 

otherwise  clearly  identifies  the  order  appealed  from,  and  is 
properly  served  on  the  attorney  for  the  respondent,  and  filed  in 
the  action  to  which  it  was  intended  to  apply,  a  mistake  in  its 
title  is  immaterial. — Id. 

17.  Appeal  bt  County — Dismissal — ^Motion  by  Distbict  Atpobney — 

Objection  of  Special  Counsel. — In  the  absence  of  any  ob- 
jection by  the  attorney -general,  an  appeal  by  a  county  from  a 
judgment  rendered  against  it  will  be  dismissed  on  a  motion  made 
by  the  district  attorney  of  the  county,  in  pursuance  of  a  reso- 
lution of  its  board  of  supervisors,  although  an  attorney  claiming 
to  act  as  special  counsel  for  the  appellant  opposes  the  moMon. — 
Allen  v.  County  of  Ban  Bernardino,  450. 

18.  Dismissal — Sebvice  of  Statement  on  New  Tbial — Advebse  Pab- 

ties. — An  appeal  will  not  be  dismissed  on  the  ground  that  the 
statement  on  motion  for  a  new  trial  was  not  served  on  all  the 
adverse  parties,  when  the  parties  not  served  are  not  interested 
in  the  appeal. — Dore  v.  Dougherty,  232. 

19.  Death    of    Respondent    Pending — ^Dismissal — Substitution    of 

Pebsonal  Repbesentatives. — Where  a  respondent  dies  pendinjr 
an  appeal,  a  motion  by  his  personal  representatives  for  its  dis- 
missal will  not  be  entertained  until  they  have  been  substituted 
in  the  Supreme  Court  in  his  place.  A  substitution  in  the  lower 
court  is  not  sufficient. — Lyons  v.  Roach,  85. 

20.  Settlement   of    Bill   of   Exceptions — Jubisdiction. — ^The    trial 

court  has  jurisdiction  of  the  settlement  of  a  bill  of  exceptions, 
although  an  appeal  from  the  judgment  has  been  taken.^-CoZ&ert 
V.  Rankin,  197. 

21.  Pbactice — New  Tbial — Objection  that  Pboceedinos  on  webe  not 

IN  Time. — An  objection  that  the  proceedings  in  the  lower  court 
for  a  new  trial  were  not  had  within  the  time  allowed  by  law 
will  not  be  considered  on  appeal,  when  no  such  objection  was 
raised  either  on  the  settlement  of  the  bill  of  exceptions  on 
which  the  motion  was  based,  or  on  the  hearing  of  the  motion. — 
Begard  v.  Calif orma  Insurance  Company,  635. 
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See  CoNVEBSioN,  2;  Corporations,  6;  Criminal  Law,  16,  18; 
Estates  op  Deceased  Persons,  23;  Findings,  4,  6;  In- 
junction, 2;  Insolvency,  9;  New  Trial,  2,  5,  6,  8;  Re- 
ceiver; Statute  of  Limitations,  8j  Surety;  Verdict,  2; 
Water  and  Water  Rights,  2. 

APPEARANCE.    See  Abandonment;  Supplementary  Proceedings,  1. 

APPROPRIATION.    See  Constitutional  Law,  1,  2. 

ARBITRATION  AND  AWARD.     See  Contract,  1;  Insurance,  5-9. 

ARGUMENT.    See  Jury  and  Jurors,  2. 

ARTICLES  OF  INCORPORATION.    See  Corporations,  2. 

ASSESSMENT.    See  Corporations,  8;  Dedication,  4;  Street  Assess- 
ment; Taxation. 

ASSIGNMENT.     See  Landlord  and  Tenant,  1-3;  Mortgage,  7;  Sup- 
plementary Proceedings,  3,  4. 

ATTACHMENT. 

1.  Levy  on  Real  Estate — Posting  when  Sufficient. — ^Under  section 

542  of  the  Code  of  Civil  Procedure,  the  levy  of  a  writ  of  attach- 
ment upon  real  property  may  be  made  by  posting  the  attach- 
ment papers  in  a  conspicuous  place  on  the  land,  if  the  sheriff, 
at  the  time  of  visiting  the  land  for  the  purpose  of  making  the 
levy,  cannot  find  any  one  visibly  occupying  the  property. — Davis 
V.  Baker,  494. 

2.  Return  to  Writ — Sufficiency  of — Coxspicrous  Place. — The  re- 

turn of  the  sheriff  to  the  writ  of  attaciiment  iu  question  recited 
that  the  sheriff,  on  a  specified  day,  duly  levied  the  same  ujK)n 
the  land  thereinafter  described,  "by  posting  a  copy  of  the 
writ,  attached  to  a  notice,  notifying  the  defendant  that  said 
property  was  attached,  on  the  premises."  On  the  trial  the 
sheriff  testified  that  the  papers  were  posted  on  a  building  which 
was  on  the  land.  Held,  that  the  return  was  prima  facie  suffi- 
cient to  support  the  levy,  although  it  did  not  state  that  the 
papers  were  posted  in  a  conspicuous  place  on  the  land. — Id. 

3.  Affidavit  for — Alternative  Statement  in. — An  affidavit  for  an 

attachment  is  rendered  fatally  defective  by  an  alternative  state- 
ment therein  to  the  effect  that  the  payment  of  the  contract  on 
which  the  action  is  brought  has  not  been  secured  by  any  mort- 
gage upon  real  or  personal  property,  or,  if  originally  so  secured, 
that  such  security  has  become  valueless  without  any  act  of  the 
plaintiff. — Winters  v.  Pearson,  553. 

4.  Motion  to  Dissolve  Attachment — Affidavit  cannot  be  Amended 

ON. — On  a  motion  to  discharge  a  writ  of  attachment  on  the 
ground  that  it  was  improperly  or  irregularly  issued,  the  affidavit 
on  which  the  writ  was  issued  cannot  be  amended. — Id. 
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6.  Release  of  Attached  Pbopkbty — Waiver  op  Right  to  Apply 
FOR  Dissolution. — ^A  defendant  whose  property  has  been  at- 
tached does  not  waive'  the  right  to  apply  for  a  discharge  of  the 
writ  because  he  had  previously  obtained  a  release  of  the  prop- 
erty by  giving  the  undertaking  required  by  sections  554  and 
655  of  the  Code  of  Civil  Procedure. — Id. 

6.  Levy — Regularity  of — Return  of  Officer. — The  regularity  of  the 

levy  of  an  attachment  is  sufficiently  shown,  as  against  a  collateral 
attack,  by  the  return  of  the  attaching  officer  reciting  that  he 
had  duly  levied  the  same  upon  all  the  ri^ht,  title,  and  interest 
of  the  defendant  in  and  to  certain  described  real  estate. — An- 
derson V.  Goff,  65. 

7.  Claim    and    Delivery — Exemption — Evidence    of    Business    op 

Plaintiff. — The  action  was  for  the  claim  and  delivery  of  two 
horses  which  had  been  taken  by  the  defendant,  as  sherilT,  under 
certain  writs  of  attachment  against  the  plaintiff.  The  complaint 
alleged  that  at  the  time  of  the  taking  the  plaintiff  was  a  ped- 
dler and  huckster,  and  that  the  horses  being  used  by  him  in 
his  business  were  exempt  from  attachment.  On  the  trial,  the 
defendant  offered  in  evidence  an  entry  in  a  directory  which 
described  the  plaintiff  as  a  publisher  of  hand-books  and  county 
directories.  The  plaintiff  admitted  that  a  portion  of  his  time  was 
employed  as  such  publisher.  Held,  that  the  evidence  was  with- 
out prejudice,  as  the  entry  did  not  negative  the  fact  that  a 
portion  of  his  time  was  occupied  in  the  business  of  a  huckster 
or  peddler. — Paulson  v.   Nunan,  243. 

8.  Supplemental  Complaint — Statute  of  Limitations. — In  such  an 

action,  it  is  not  error  to  refuse  to  allow  the  plaintiff  to  file  a 
supplemental  complaint  setting  up  that  the  judgment  obtained 
in  the  action  in  which  the  attachments  were  issued  was  barred 
by  the  statute  of  limitations,  not  at  the  time  of  the  taking  by 
the  sheriff,  but  at  the  time  of  the  proposed  filing  of  the 
amended  pleading  many  years  after  the  talcing,  and  after  the 
sheriff  had  gone  out  of  office. — Id. 

See  Negligence,  16;   Summons,  1,  2. 

ATTORNEY  AT  LAW. 

Disrarment — Conversion  of  Money  op  Client. — The  proceeding 
was  brought  for  the  disbarment  of  an  attorney  and  counselor  at 
law,  on  the  ground  that  certain  moneys,  received  by  him  in  his 
professional  capacity  to  be  applied  to  particular  purposes,  had 
been  converted  by  him  to  his  own  use.  On  a  review  of  the 
evidence,  held^  that  the  charges  were  sustained,  and  that  the 
respondent  should  be  suspended  from  practice  for  five  years. — 
In  the  Matter  of  the  Disbarment  of  Moore,  359. 

See  Appeal,  6,  11,  17;  Summons,  5;  Writ  of  Error. 

ATTORNEY-GENERAL. 

Authorization  to  Use  Name  of  State — ^Revocation  of. — An 
authorization  given  by  the  attorney-general  to  the  real  parties 
in  interest,  to  use  his  name  in  an  action  to  set  aside  a  patent 
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to  certain  swamp  and  overflowed  lands,  and  to  bring  the  action 
in  the  name  of  the  people  as  plaintiff,  cannot  afterwards  be 
revoked  by  him,  to  the  prejudice  of  the  real  parties  in  interest. — 
People  ex  rel.  Oarrisan  v.  Clark,  289. 

See  Appeal,  17;  Ebchbatkd  Estate. 

ATTORNEYS'  FEES.    See  Estates  of  Deceased  Pebsons,  10;  Most* 
GAGE,    10. 

AWARD.    See  Abbitbation  and  Award. 

BANKING  CORPORATIONS.    See  Cobfobations,  9,  10. 

BIAS.    See  Cbiminal  Law,  6. 

BILL  OF  EXCEPTIONS.    See  Appeal,  20;  Cbiminal  Law,  15,   16; 
New  Tbial,  1,  2. 

BONA  FIDE  PURCHASER.     See  Mobtoaob,  7,  8. 

BOOK-KEEPER.     See  Estates  of  Deceased  Pebsons,  11,  12. 

BOUNDARIES.     See  Ejectment,  a 

BRIBERY.     See  Cbiminal  Law,  1. 

BUILDING  CONTRACT.     See  Contbaot. 

BURDEN  OF  PROOF.    See  Negligence,  6,  6;  Undue  Influence,  2. 

BURGLARY.    See  Cbiminal  Law,  7,  11,  12. 

CAUSE  OF  ACTION.     See  Abatement;   Ejectment,  4. 

CERTIFICATE  OF  DISCHARGE.     See  Cbiminal  Law,  9. 

CHALLENGE.    See  Cbiminal  Law,  6;  Juby  and  Jubobs. 

CHARACTER.    See  Cbiminal  Law,  6,  9. 

CIRCUMSTANTIAL  EVIDENCE.     See  Cbiminal  Law,  10. 

CITIZENSHIP.    See  Mines  and  Mining,  2,  7. 

CLAIM.    See  Appeal,  1 ;  Estates  of  Deceased  Pebsons,  22,  23,  25-27. 

CLAIM  AND  DELIVERY.    See  Attachment,  7,  8. 
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CLIENT.    See  ATTOimEY  at  Law. 

COMMUNITY  PROPERTY.    See  Estates  of  Deceased  Pebsows,  6,  18, 
19. 

COMPLAINT.    See  Amendmeitt,  2-4;  Attachmeivt,  8;  Pabtnebship, 
2;  Pleading. 

COMPROMISE. 

Practice — Offeb  of  Comfromise — Conclusion  of  Trial  within 
Time  Limited  fob  Accepting  Offer — Costs. — Under  section  997 
of  the  Code  of  Civil  Procedure,  the  failure  of  the  plaintiff  to 
accept  an  offer  of  compromise  does  not  preclude  him  from  the 
right  to  recover  costs,  although  the  judgment  rendered  in  his 
favor  is  for  a  less  amount  than  the  offer,  if  the  trial  is  con- 
cluded within  fivB  days  after  the  offer  was  made. — Soammon  ▼. 
Denio,  392. 

CONCLUSIONS  OF  LAW.    See  Findings,  1. 

CONDITIONS.    See  Deed,  1-3;  Insurance,  1-3,  6,  8. 

CONSENT.    See  Appeal,   11. 

CONSIDERATION.    See  Fraudulent  Convbtancb;  Pbomissobt  Note, 
1. 

CONSTITUTIONAL  LAW. 

1.  Claim  against  State  Incubbed  undeb  Void  Statute — Legisla- 

ture MAY  Make  Appropriation  for. — Section  32  of  article  4  of 
the  constitution,  prohibiting  the  legislature  from  paying  any 
claim  created  against  the  state  under  any  agreement  or  con- 
tract made  without  express  authority  of  law,  does  not  prevent 
the  legislature  from  makine  an  appropriation  to  pay  a  claim 
for  work  done  on  behalf  of  the  state,  in  pursuance  of  an  act 
of  the  legislature,  which  is  judicially  declared  unconstitutional 
after  the  performance  of  the  work. — Miller  v.  Dunn,  462. 

2.  Act  of  April  23,  1880,  for  Promotion  of  Drainage — ^Appropria- 

tion for  Claims  Incurred  under. — The  act  of  March  10,  1886, 
appropriating  money  to  pay  certain  indebtedness  incurred  on 
behalf  of  the  state,  under  the  act  of  April  23,  1880,  for  the 
promotion  of  drainage,  is  constitutional,  notwithstanding  the 
latter  act  has  been  judicially  declared  unconstitutional. — Id, 

3.  Amendment — Entry  in  Legislative  Journals. — Section  1  of  arti- 

cle 18  of  the  constitution,  providing  that  proposed  amendments 
to  the  constitution  shall  be  entered  in  the  journals  of  the  senate 
and  assembly,  does  not  require  a  proposed  amendment  to  be 
copied  at  ^B.Tge  in  the  journals;  a  reference  to  it  by  title  and 
number  is  sufficient. — Oakland  Paving  Company  v.  Tompkins,  5. 

See  License;  Municipal  Corporations,  1,  2;  Public  Lands, 
6;  Street  Assessment,  10-16;  Surety;  Taxation,  3. 

T.XYIT.    CAL.— 41 
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contempt. 

1.  Dismissal  of  Proceedings — Mandamus  to  Compel  Punishment. 

— Where  a  proceeding  for  an  alleged  contempt  in  violating  an 
injunction  is  dismissed  by  the  Superior  Court,  on  the  ground 
that  the  party  proceeded  against  is  not  guilty,  a  writ  of  man" 
date  will  not  lie  to  review  the  order  of  dismissal,  and  to  command 
the  court  to  punish  the  party  for  the  alleged  contempt. — Heil- 
bron  V.  Superior  Court  of  Tulare  County,  96. 

2.  Deposition  before  Notary  Public — Refusal  to  Obey  Subpcena. 

— ^The  Superior  Court  in  which  an  action  is  pending  has  no 
power  under  sections  1986  and  1991  of  the  Code  of  Civil  Pro- 
cedure to  punish  a  person  for  contempt  because  he  has  refused 
to  obey  a  subpoena  issued  by  a  notary  public,  before  whom  his 
deposition  was  to  have  been  taken. — Lezinsky  v.  Superior  Court, 
510. 

CONTEST.    See  Estates  of  Deceased  i^bsons,  8,  0,  17,  21;  Publio 
Lands,  6,  7. 

CONTRACT. 

1.  Building — Claim  for  Extra  Work — Arbitration. — In  an  action 

by  a  contractor  to  recover  a  balance  alleged  to  be  due  on  the 
contract  price  for  building  a  house,  the  plaintiff  is  n^';  entitled 
to  recover  for  extra  work  done,  and  materials  furnished,  when 
the  contract  provides  that  claims  for  such  extras  r!.auld  be  sub- 
mitted to  arbitration,  and  the  plaintiff  has  made  no  offer  or  re- 
quest so  to  submit  them. — Soammon  v.  Denio,  393. 

2.  Set-off  —  Completion  of  House  by  Owner.  —  In  such  an  action, 

the  defendant  is  entitled  to  set  off  an  amount  expended  by  him  in 
finishing  the  house,  after  the  refusal  of  the  contractor  to  com- 
plete it,  upon  being  notified  so  to  do,  authority  to  finish  the 
house  upon  the  happening  of  such  an  event  being  given  to  the 
owner  by  the  contract. — Id. 

see  abatement;  account;  attachment,  3;  corporations,  3; 
Covenants;  Estoppel;  Evidence,  1-3;  Loan;  Miners' 
Lien,  1;  Partnership,  1;  Pleading,  8;  Rescission;  Sale; 
Undue  Inflltence;  Vendor  and  Vendee,  1,  2. 

CONTRIBUTORY  NEGLIGENCE.    See  Negligence. 

CONVERSION. 

1.  Pleadings  in  Action  for — Immaterial  Variance. — ^The  action 
was  brought  to  recover  for  the  wrongful  conversion  of  certain 
shares  of  the  capital  stock  of  a  corporation.  The  complaint 
averred  generally  that  the  plaintiff  loaned  the  stock  to  the  de- 
fendant, and  that  he  converted  it  to  his  own  use.  The  evidence 
showed  that  the  stock  was  loaned  for  the  special  purpose  of 
being  used  by  the  defendant  to  raise  money  to  pay  and  take 
up  a  certain  promissory  note  of  which  the  defendant  was  maker 
and  the  plaintiff  the  accommodation  indorser,  and  that  the  de- 
fendant did  not  use  it  for  that  purpose,  but  converted  it  to  bis 
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CONVERSION  (Continued). 

own  use.  The  answer  denied  that  the  plaintiff  was  the  owner 
of  the  stock,  or  that  the  defendant  had  borrowed  it,  and  averred 
that  he  had  bought  it  of  the  plaintiff.  Held,  that  the  variance 
between  the  evidence  and  the  allegations  of  the  complaint  was  im- 
material, as  under  the  pleadings  the  defendant  could  not  have 
been  misled  to  his  prejudice. — Hitchcock  v.  McElrath,  566. 

2.  Value  of  Property  Converted—Finding  of  Jury — Appeal — 
Evidence. — In  an  action  of  conversion,  a  finding  by  the  jury 
as  to  the  value  of  the  property  converted  will  not  be  disturbed 
on  appeal,  when  there  is  evidence  to  sustain  it. — Id. 

See  Attorney  at  Law. 
CORONER»S  INQUEST.    See  Criminal  Law,  26. 

CORPORATIONS. 

1.  Action  by — ^Denial  of  Corpobate  Existence — Special  Verdict. — 

In  an  action  by  a  corporation  in  which  an  issue  is  raised  as  to 
the  corporate  existence  of  the  plaintiff,  the  court  may  direct  the 
jury  to  find  specially  upon  such  issue  in  addition  to  their  gen- 
eral verdict. — Fresno  Cailal  and  Irrigation  Company  v.  Warner, 
379. 

2.  pRoor   OP   Corporate   Existence — Articles   op   Incorporation — 

Copy  op  Certified  Copy. — In  such  an  action,  under  section 
297  of  Civil  Code,  a  copy  of  the  certified  copy  of  the  articles 
of  incorporation  of  the  plaintiff,  on  file  in  the  office  of  the 
secretary  of  state,  is  admissible  in  evidence  in  proof  of  its 
corporate  existence. — Id, 

3.  Contract  with  Apparent  Corporation — Estoppel. — One  who  has 

contracted  with  an  apparent  corporation  as  such  is  estopped,  in 
an  action  on  the  contract,  from  denying  the  existence  of  the 
corporation . — Id. 

4.  Action   by    Stockholder   against   Directors — Misappropriation 

of  Corporate  Funds. — A  stockholder  of  a  corporation  may  main- 
tain an  action  in  its  behalf  against  the  directors  of  the  com- 
pany for  an  accounting  and  recovery  by  the  corporation  of 
moneys  belonging  to  it  which  had  been  fraudulently  misappro- 
priated by  the  directors. — Beach  v.  Cooper,  99. 

5.  Corporation   Necessary  Party  Defendant. — In   such   an   action, 

the  corporation  is  a  necessary  party  defendant,  and  at  no 
stage  of  the  litigation  can  it  be  dismissed  from  the  case  witli- 
out  working  a   discontinuance. — Id. 

6.  Appeal  by  Directors — Notice  of  Appeal. — On  an  appeal  by  the 

directors  in  such  an  action  from  a  judgment  rendered  against 
them,  a  notice  of  appeal  served  on  the  attorney  for  the  plain- 
tiff necessarily  brings  the  corporation  defendant  before  the  ap- 
pellate court. — Id. 

7.  Findings — Judgment. — ^The  judgment  rendered  against  the  direc- 

tors, held,  not  sustained  by  the  findings. — Id. 

8.  Purchase  of  Stock  at  Assessment  Sale  —  Execution  against 

Corporation. — The  stock  of  a  corporation  purclmsed  by  it  un- 
der section  344  of  the  Civil  Code,  at  a  sale  for  delinquent  as- 
sessments, is  held  subject  to  the  control  of  the  stockholders,  and 


Digitized  byVjOOQlC 


644  Corporations. 


CORPORATIONS    ( Continued ) . 

cannot  be  levied  on  under  an  execution  against  the  corporation* 
— Eobinaon  v.  Spaulding  Oold  and  Silver  Mining  Company,  32. 

9.  Banking  Cobpobation — Subscription  to  Stock — Payment  by 
Note. — A  promissory  note  executed  to  a  banking  corporation  in 
payment  of  a  subscription  to  its  capital  stock  is  not  void  as  be- 
ing against  public  policy. — Pacific  Trust  Company  v.  Dor  Bey,  55. 

10.  Savings  Bank  Cobpobation — Dividend  on  PaoriTs — Accbued  In- 
tbbsst  not  Collected — ^Act  of  Apbil  11,  1802. — A  savings  bank 
corporation  organized  under  the  act  of  April  11,  1862,  is  not 
authorized  to  appropriate  and  pay,  as  a  dividend  to  its  stock- 
holders and  depositors  on  the  profits  arising  from  its  business, 
any  portion  of  the  interest  upon  its  loans  or  investments  that 
may  nave  matured  or  accrued,  but  which  have  not  been  actually 
collected  and  received  in  money,  notwithstanding  such  interest  is 
amply  secured,  and  certain  to  be  eventually  paid. — People  ex 
rel.  Famum  v.  San  Frandsoo  Savings  Union,  199. 

See  CoNVEBSioN,    1;   Escheated  Estates;   Mining  Cobpoba- 
TioNS;  Municipal  Cobpobations  ;  Subety. 

COSTa 

Percentage — ^Litigaibd  Case — Act  of  Febbuary  9,  1866. — Section 
6  of  the  act  of  February  9,  1866, — conceding  it  to  be  still  in 
force, — providing  that  the  prevailing  party  in  litigated  cases  in 
the  city  and  county  of  San  Francisco  shall  be  entitled  as  costs 
to  a  percentage  of  five  per  cent  on  the  amount  recovered,  ap- 
plies to  an  action  to  foreclose  a  lien  on  personal  property,  in 
which  judgment  is  entered  in  favor  of  the  plaintiff  on  a  de- 
murrer to  the  complaint. — Packard  v.  Wilson,  124. 

See  Compbomise. 

COUNTERCLAIM.    See  Pleading,  8,  9,  11,  12;  Pbomissoby  Note,  2. 

COUNTIES.  See  Appeal,  17;  Injunction,  3;  Pleading,  3,  4;  Pub- 
lic Officeb. 

COURTS.    See  Justice's  Coubt;  Rules  of  Coubt;  Supbriob  Coubt; 
Supbeme  Coubt. 

COVENANTS. 

Chopping  Contbact — Independent  Covenants — Pebfobmance — 
Title  to  Crop. — A  contract  for  the  farming  of  land  on  shares 
provided  in  a  particular  article  thereof,  numbered  7,  that  the 
grain  grown  by  the  defendant,  the  cropper,  should  be  the  prop- 
erty of  the  piaintifT,  the  owner  of  the  land,  and  that  the  de- 
fendant should  have  no  right  or  authority  to  sell  or  dispose 
of  it,  until  he  had  performed  all  the  covenants  contained  in  an 
article  numbered  8,  upon  which  performance  he  should  become 
entitled  to  a  certain  portion  of  the  crop.  The  defendant  per- 
formed all  the  covenants  contained  in  the  eighth  article,  but 
failed  to  perform  certain  covenants  contained  in  other  portions 
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of  the  contract.  Held,  that  the  covenants  contained  in  articles 
7  and  8  were  independent,  and  that  the  defendant,  upon  his 
failure  to  perform  other  covenants,  did  not  forfeit  his  right 
to  the  crop. — Wallace  v.  Maples,  366. 

See  Lai!olobd  and  Tenant,  1,  4,  7,  8. 

CRIMINAL  LAW. 

1.  Attempt  to  Bribe  Jury — Investigation  of  by  Court. — Pending 

the  trial  of  v  criminal  case,  the  district  attorney,  acting  upon  the 
supposition  that  an  attempt  had  been  made  to  bribe  the  jury,  at 
the  close  of  the  testimony  for  the  prosecution  called  one  of  the 
jurors,  and  questioned  him  about  the  matter,  but  failed  to  show 
any  attempted  bribery.  Ue  thereupon,  at  the  request  of  the 
court,  stated  how  he  bad  learned  of  the  supposed  bribery.  The 
court,  after  discharging  the  jury,  and  instructing  them  to  leave 
the  court-room,  proceeded  to  investigate  the  charge,  and  found 
it  to  be  untrue.  During  the  investigation,  the  attorney  for  the 
defendant  requested  to  have  the  jury  present.  The  court  refused 
the  request,  and  subsequently  instructed  the  jury  not  to  consider 
the  matter  in  arriving  at  their  verdict.  Held,  that  the  refusal 
to  allow  the  jury  to  be  present  during  the  investigation  was  not 
error. — People  v.  Kalkman,  212. 

2.  Proof  of  Alibi — Evidence  of  Conversations. — The  defendant  in 

a  criminal  prosecution,  for  the  purpose  of  proving  an  alibi,  may 
testify  as  to  various  acts  which  he  claims  to  have  done  at  and 
about  the  time  of  the  alleged  offense,  but  cannot  give  the  par- 
ticulars of  conversations  had  between  himself  and  others. — Id. 

3.  Evidence — Reputation   of   Defendant — Immaterial  Error. — The 

refusal  to  allow  a  witness  to  testify  to  the  good  reputation  of 
the  defendant  for  truth,  honesty,  and  integrity,  is  not  a  preju- 
dicial error,  if  he  and  several  other  witnesses  have  previously 
testified  substantially  to  that  effect,  and  their  evidence  is  not 
contradicted  by  the  prosecution. — Id, 

4.  Contradictory  Witness — Deposition  Taken  on  Preliminary  Ex- 

amination.— ^The  refusal  to  allow  the  deposition  of  the  prose- 
cuting witness,  taken  at  the  preliminary  examination,  to  be  read 
in  evidence  for  the  purpose  of  contradicting  him,  is  not  error, 
if  the  deposition  fails  to  show  any  material  contradiction  of  his 
testimony  as  given  at  the  trial. — Id, 

6.  Jury — Proof  of  Guilt — Acquittal  on  Account  of  Gtood  Char- 
acter.— The  jury  are  not  justified  in  acquitting  a  defendant  upon 
proof  of  his  good  character,  if  the  evidence,  in  spite  of  his  good 
character,  convinces  them  beyond  a  reasonable  doubt  of  his  guilt. 
—Id, 

6,  Preliminary  Examination  of  Juror — Questions  Showing  Ac- 
tual Bias — Refusal  to  Allow  when  Error. — In  a  criminal 
prosecution,  a  juror  on  his  voir  dire  examination,  after  stating 
that  he  had  a  fixed  opinion  as  to  the  guilt  of  the  defendant, 
which  would  require  evidence  to  remove,  but  that  he  could  and 
would  give  him  a  fair  trial,  was  asked  by  the  defendant  certain 
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questions  for  the  purpose  of  ascertaining  the  extent  of  his  opin- 
ion, and  whether  it  resulted  from  prejudice  against  the  defendant 
or  his  case.  The  court  refused  to  allow  the  questions,  and 
denied  a  challenge  for  actual  bias.  The  defendant  exhausted  his 
peremptory  challenges  before  the  jury  was  completed.  Held, 
that  the  refusal  to  allow  the  questions  was  error. — People  v. 
Bi\)wn,  390. 

7.  House  of  Correction — Imprisonment  in  of  Prior  Offender. — 

Under  the  net  of  April  1,  1878,  a  defendant  prosecuted  in  the 
Superior  Court  of  the  city  and  county  of  San  Francisco,  for  the 
crime  of  burglary,  who  pleads  guilty  thereto,  and  confesses  a 
charge  of  prior  convictions  of  felonies,  cannot  be  sentenced  to 
imprisonment  in  the  house  of  correction  in  that  city  and  county; 
and  a  judgment  to  that  effect  is  void. — Ex  parte  Moon  Fook,  10. 

8.  Declaration   of  Defendant  to   Sheriff — Evidence. — In  a   crim- 

inal prosecution,  evidence  of  a  declaration  made  by  the  defendant 
after  his  arrest  to  the  sheriff,  to  the  effect  that  he  would  plead 
guilty  voluntarily,  is  admissible  when  no  attempt  was  made  by 
the  sheriff  to  coerce  the  defendant,  and  the  only  inducement  held 
out  to  him  was  the  probability  that  if  he  was  guilty,  and  so 
pleaded,  he  would  get  a  shorter  sentence. — People  v.  Eckman,  582. 

9.  Evidence  of  Good  Character — Certificate  of  Discharge  from 

Army. — In  a  prosecution  for  burglary,  a  certificate  of  the  dis- 
charge of  the  defendant  from  the  United  States  army,  certifying 
to  his  good  character,  is  not  admissible  as  evidence  of  his  good 
character. — Id. 

10.  Instructions — Circumstantial    Evidence. — In    instructing    tho 

jury  upon  the  subject  of  circumstantial  evidence,  the  court,  after 
stating  that  in  order  to  warrant  a  conviction  the  circumstances 
must  exclude  to  a  moral  certainty  every  other  hypothesis  than 
that  of  guilt,  further  said  that  "  to  convict  upon  circumstantial 
evidence,  it  should  be  such  as  to  produce  nearly  the  same  degree 
of  certainty  as  that  which  arises  from  direct  testimony."  Held, 
that  the  instruction  was  proper. — Id, 

11.  Burglary — Intent — Instruction — Presumption. — In  a  prosecution 

for  burglary  in  which  the  defendant  was  not  a  witness,  the 
court  instructed  the  jury  in  effect  that  the  intent  of  the  de- 
fendant in  the  commission  of  the  alleged  offense  was  a  simple 
mental  operation,  and  that  direct  evidence  thereof  could  be  given 
only  by  the  defendant.  Held,  that  the  instruction  did  not  direct 
the  jury  to  presume  against  the  defendant  because  he  had  not 
been  a  witness. — PeopU  v.  Morton,  62. 

12.  Instruction — Jury. — ^The  court  further  instructed  the  jury  that  a 

certain  proposition  of  law,  which  was  stated  to  them,  might  or 
might  not  be  involved  in  the  case,  as  they  determined  the  facts. 
Held,  that  the  instruction  did  not  leave  to  the  jury  as  their 
province  to  say  whether  or  not  the  rule  of  law  as  given  was 
applicable  to  the  facts  of  the  case. — Id, 

13.  Certain  other  instructions  stated  in  the  opinion,  held,  not  erroneous. 

—Id. 

14.  Embezzlement — Proof  of  Venue — Instructions. — In  a   prosecu- 

tion for  embezzlement,  the  failure  of  the  court  to  instruct  *.he  jury 
of  its  own  motion  to  acquit,  if  the  venue  as  laid  in  the  indict- 
ment is  not  proven,  cannot  be  taken  advantage  of  by  the  de- 
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fendant,  unless  he  requested  an  instruction  to  that  effect. — Peo* 
pie  V.  Marks,  46. 

16.  Bill  op  Exceptions — Instructions  Given  by  Court  of  its  Own 
Motion — PresumptIon. — Where  the  only  instructions  contained 
in  the  bill  of  exceptions  were  given  by  the  court  of  its  own  mo- 
tion, and  the  bill  recites  that  they  were  **  all  the  law  so  given," 
it  will  not  be  presumed  that  the  court  did  not  give  other  in- 
structions at  the  request  of  parties. — Id, 

16.  Error  must  Atfibmatively  Appear  in  Bill  of  Exceptions.  — 

Where  the  bill  of  exceptions  fails  to  affirmatively  show  that  the 
venue  as  laid  down  in  the  indictment  was  not  pi'oven  at  the  trial, 
an  objection  on  that  ground  will  not  be  considered  on  appeal. 
—Id. 

17.  Larceny — Information — Allegation  of  Ownership. — In  a  prose- 

cution for  larceny,  an  information  which  alleges  that  the  thing 
stolen  was  the  property  of  a  certain  woman  is  sufficient  to  sus- 
tain a  conviction,  although  at  the  time  of  the  larceny  the  alleged 
owner  was  a  married  woman,  and  the  article  stolen  was  bought 
with  the  money  of  her  husband. — People  v.  Watson,  402. 

18.  Misdemeanor — Justice's   Court — Order  Sustaining   Demurrer — 

Appeal — Trial  in  Superior  Court. — The  petitioner  was  prose- 
cuted in  a  Justice's  Court  for  a  misdemeanor.  He  demurred  to 
the  complaint,  and  his  demurrer  being  overruled,  pleaded  not 
guilty.  The  court  subsequently  set  aside  the  order  overruling  the 
demurrer,  and  entered  one  sustaining  it.  On  an  appeal  by  the 
prosecution,  the  Superior  Court  reversed  the  order  sustaining  the 
demurrer.  Held,  that  the  Superior  Court  had  no  jurisdiction  to 
proceed  with  the  trial  of  the  petitioner,  but  should  have  remand- 
ed the  cause  to  the  Justice's  Court  with  instructions  to  overrule 
the  demurrer. — Brown  v.  Superior  Court,  14. 

19.  Murder — ^Manslaughter — Instructions. — In    a     prosecution     for 

murder,  certain  instructions  on  the  subject  of  reasonable  doubt, 
and  as  to  the  distinguishing  features  between  murder  and  man- 
slaughter, held,  not  erroneous. — People  v.  Kcrnaghan,  609. 

20.  Murder — View  of  Locus  in  Quo — Presumption  of  Regularity. — 

In  a  prosecution  for  murder,  the  minutes  of  the  court  embodied 
in  the  transcript  recited  that  during  the  progress  of  the  trial 
the  defendant  and  the  jurors  went  in  charge  of  a  sworn  officer 
to  inspect  the  premises  where  the  crime  was  committed,  and 
subsequently  returning  into  court,  the  names  of  the  jurors  were 
called,  and  all  answered  thereto.  Held,  that  it  would  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that  the 
officer  was  the  sheriff  or  his  deputy;  that  the  premises  were 
shown  to  the  jury  by  a  person  appointed  by  the  court  for  that 
purpose;  and  that  the  counsel  of  the  defendant  and  the  judge 
were  present  at  the  view. — People  v.  Huff,  117. 

21.  Verdict — Recommendation  to  Mercy — Excessive  Punishment. — 

The  defendant  was  convicted  of  murder  in  the  second  degree,  and 
recommended  to  the  mercy  of  the  court,  who  sentenced  him  to 
imprisonment  for  life.  Beldy  that  the  judgment  could  not  be 
reversed  on  the  ground  that  the  punishment  was  excessive. — Id» 


Digitized  byVjOOQlC 


648  Criminal  Law. 


CRIMINAL  LAW   (Continued). 

22.  MuBDKB — ^Vebdict — CoNFUCT  OF  EVIDENCE. — ^In  a  prosecution  for 

murder,  a  verdict  of  conviction  will  not  be  reversed  on  the  ground 
that  it  ia  not  warranted  by  the  evidence,  when  there  is  testimony 
in  the  case  which,  if  credited  by  the  jury,  demanded  from  them 
the  verdict  rendered. — People  v.  Brady,  490. 

23.  Sickness  of  Jubor — ^Dischaboe  of — Impaneling  New  Juby. — ^Af* 

ter  the  jury  was  sworn  to  try  the  cause,  and  before  any  evidence 
was  taken,  one  of  the  jurors  was  taken  sick,  and  being  unable  to 
continue  on  the  jury,  was  discharged  by  the  court.  The  de' 
fendant  excepted  to  this  action,  and  requested  that  the  remain- 
ing jurors  be  discharged,  and  their  names,  in  common  with  all 
others  summoned,  be  placed  in  the  jury-box,  and  that  the  juiy  be 
impaneled  anew.  The  court  declined  to  pursue  this  course,  and 
retained  the  eleven  jurors,  subject  to  the  right  of  the  parties  to 
challenge  them.  The  defendant  interposed  no  challenge.  The 
prosecution  challenged  one  of  the  eleven  peremptorily,  and  there- 
upon the  jury  was  filled  and  sworn  in  the  usual  manner.  Held, 
that  under  section  1123  of  the  Penal  Code,  the  course  pursued 
by  the  court  was  proper. — Id. 

24.  Dying  Declabation — ^Admissibility  of. — On  the  day  following  that 

on  which  the  deceased  was  injured,  and  after  he  had  been  told 
by  a  physician  that  his  wounds  were  mortal,  he  announced  re- 
peatedly that  he  had  no  hope  of  recovery,  and  that  he  was  going 
to  die,  and  expressed  a  desire  to  make  a  statement  of  the  cir- 
cumstances attending  the  conflict  with  the  defendant.  His  state- 
ment was  then  made  to  a  justice  of  the  peace,  in  the  presence 
of  several  persons,  taken  down  by  a  reporter  in  shorthand  by 
question  and  answer,  written  out  at  length,  read  and  assented  to 
by  the  deceased,  who  signed  and  swore  to  it.  Held,  that  the  state- 
ment was  admissible  as  a  dying  declaration,  although  it  did  not 
contain  certain  conversations  had  by  him  in  reference  to  the 
homicide,  prior  to  the  making  of  the  formal  statement. — Id. 

25.  Mubdeb — ^Dyino   Declarations. — In   a  prosecution   for  murder,  a 

declaration  made  by  the  deceased  in  reference  to  the  homicide  a 
few  moments  before  his  death,  and  immediately  preceding  a 
statement  by  him  to  the  effect  that  he  knew  he  was  about  to 
die,  is  admissible  as  a  dving  declaration. — People  v.  Lee  Bare  Bo, 
623. 

26.  Evidence — Testimony  Taken  at  Coboneb's  Inquest. — ^In  such  a 

prosecution,  the  refusal  to  admit  in  evidence  a  paper  claimed  by 
the  counsel  for  the  defendant  to  be  the  testimony  taken  at  the 
coroner's  inquest,  is  not  error,  when  there  is  nothing  to  show 
that  the  paper  was  such  testimony,  except  the  statement  of  the 
counsel  offering  it,  and  the  record  fails  to  show  what  it  con- 
tained.— Id. 

27.  Instbuctions — ^Reasonable  Doubt. — In  the  charge  to  the  jury,  the 

court,  after  correctly  instructing  them  upon  the  subject  of  rea- 
sonable doubt,  said:  "But  mere  probabilities  of  innocence  or 
doubts,  however  reasonable,  which  beset  some  minds  on  all  oc- 
casions, should  not  prevent  a  verdict "  of  guilty.  Held,  that  the 
instruction,  although  ambiguous,  could  not  have  misled  the  jury. 
—Id. 

28.  Assumption  of  Fact  in  Instruction — Expression  of  Opinion— 

Conflict  of  Evidence. — In  a  prosecution   for  murder,  an  in- 
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struction  which  assumes  the  fact  of  the  killing,  or  ezpreaaes  an 
opinion  upon  the  weight  of  the  evidence  tending  to  show  it,  will 
not  be  presumed  erroneous,  where  there  is  no  conflict  in  the  evi- 
dence contained  in  the  record  as  to  the  fact  of  the  killing. — Id, 

20.  Alibi  —  Proof  of  —  Pbeponderance  of  Evidence.  —  In  such  a 
prosecution,  the  defense  of  an  alibi,  being  extrinsic,  and  not 
arising  out  of  the  rea  geatCB,  must  be  proved  by  a  preponderance 
of  evidence.  —  Id. 

80.  Instructions — 'Weight  of  Evidence. — ^The  court  further  instruct- 
ed the  jury :  '*  If  you  are  satisfled  beyond  a  reasonable  doubt 
that  the  defendant,  at  the  time  and  place  specified  in  the  in- 
formation, killed  the  party  alleged  to  have  been  killed,  under 
such  circumstances  as  under  the  testimony  as  given  before  you 
and  the  law  that  I  have  given  you,  it  would  he  murder  in  the 
first  degree,  and  you  desire  that  he  shall  suffer  the  death  pen- 
alty, the  form  of  your  verdict  will  be,  *  We,  the  jury,  find  the 
defendant  guilty  of  murder  in  the  first  degree.' "  Held,  that  the 
instruction  could  not  be  construed  as  charging  the  jury  that  the 
killing,  if  it  occurred  at  the  time  and  place  specified,  would, 
under  the  testimony  and  law,  be  murder  in  the  first  degree. — Id. 

31.  Repetition  of  Instructions  —  Intimation  as  to  Enormity  of 

Case. — The  court,  before  giving  the  instructions  asked  for  by  the 
defendant,  the  substance  of  which  had  already  been  given  by 
him,  remarked  to  the  jury  that  he  did  not  desire  to  have  any 
question  in  the  case,  and  that  he  would  give  the  instructions 
asked  for  in  addition  to  those  he  had  already  given,  and  that  he 
did  not  deem  it  necessary  to  give  certain  instructions  that  be 
usually  gave  in  homicide  cases.  Held,  that  the  remarks  of  the 
court  were  not  an  intimation  that  the  case  was  one  of  unusual 
enormity,  or  that  the  instructions  asked  by  the  defendant  were 
given  under  protest. — Id. 

32.  Receiving  Stolen  Goods  —  Uncorroborated  Testimony  of  Thief 

— Accomplice — Instruction. — In  a  prosecution  for  receiving 
stolen  goods  knowing  tlieni  to  have  been  stolen,  an  instruction 
that  the  jury  might  convict  the  defendant  upon  the  uncorrob- 
orated testimony  of  the  person  by  whom  the  goods  were  stolen, 
without  leaving  to  them  to  determine  whether  the  latter  was 
in  fact  an  accomplice,  is  erroneous. — People  v.  Kraher,  450. 

33.  Ijbading  Question  —  Discretion.  —  In  a  criminal  prosecution,  it 

is  not  an  abuse  of  discretion  for  the  court  to  permit  leading 
questions  to  be  asked  on  the  direct  examination  of  a  witness  who 
is  unfamiliar  with  the  English  language,  and  who  had  previous- 
ly testified  in  substance  to  the  facts  embodied  in  the  questions. 
-—People  V.  Clary,  59. 

34.  Robbery — Larceny — Instructions — Unpre judicial   Error. — In   a 

prosecution  for  robbery,  the  court  in  charging  the  jury  as  to  the 
distinguishing  features  between  the  crimes  of  larceny  and  rob- 
bery, stated  that  the  taking  from  the  person  of  another  necessary 
to  constitute  grand  larcenv  must  be  "  forcible  *'  and  "  violent." 
In  other  portions  of  the  cKarge,  the  features  distinguishing  the 
crimes  were  correctly  stated.  The  defendant  was  convicted  of 
robbery.  Beld,  that  the  instruction  was  without  prejudice  to  the 
defendant,  because  its  only  tendency  was  to  induce  the  jury  to 
convict  of  the  lesser  crime  of  larceny. — Id. 
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CRIMINAL  LAW   (Continued). 

35,  Imfbisonment — Excessive     Punishment. — Under     the     circum* 

stances  of  the  case,  a  judprnient  imprisoning  the  defendant  for 
fifty  years,  held,  not  excessive. — i.d. 

36.  Vagrancy — Information — Sufficiency     of     Allegation. — Under 

section  647  of  the  Penal  Code,  an  iniornntion  for  vagrancy  which 
alleges  tliat  the  defendant,  betweoii  certain  specified  dates,  "  will- 
fully and  unlawfully  was,  has  been,  and  during  said  time  con- 
tinued to  be,  and  still  is,  an  idle  and  dissolute  person,  who  wan- 
ders and  roams,  and  has  during  said  time  wandered  and  roamed, 
about  the  streets  of  the  city  and  county  of  San  Francisco,  at 
late  and  unusual  )urs  of  the  night,"  is  sufiicient. — Eit  parte 
McCarthy,  384. 

See  Habeas  Corpus. 
CROPPING   CONTRACT.     See  Covenants. 

CROSS-COMPLAINT.     See  Pleading,  1;  Vendor  and  Vendee,  2. 
CUSTOM.    See  Mines  and  Mining,  6. 

DAMAGES. 

Measure  of  Damages — Growing  Fruit-trees. — ^Tlie  measure  of 
damages  for  the  destruction  of  fruit-bearing  trees  is  the  value 
of  such  trees  on  the  premises  in  their  growing  state,  and  not  as 
taken  up  and  removed  from  the  place. — Montgomery  v.  Locke,  75. 

See  Ejectment,  4;  Landlord  and  Tenant,  2,  4-6;  Nuisance, 
5;  Statute  of  Limitations,  2,  3. 

DEBTOR  AND  CREDITOR.    See  Supplementary  Proceedings. 

DECEASED  PERSONS.    See  Estates  of  Deceased  Persons. 

DEDICATION. 

1.  Map  of  Town  Site — Designation  of  Streets  and  Squares. — 

Where  an  owner  of  land  lays  off  a  town  or  village  thereon,  and 
makes  a  map  of  the  town  site,  showing  it  to  be  divided  into 
streets,  alleys,  blocks,  and  lots,  and  then  sells  lots  with  refer- 
ence to  such  map,  he  thereby  makes  an  irrevocable  dedication  of 
the  space  represented  on  the  map  as  streets  to  the  use  of  the 
public.  And  if  there  be  public  squares  or  plazas  represented  on 
the  map,  the  same  rule  applies  to  them,  and  dedication  thereof 
may  be  established  in  the  same  manner. — Toicn  of  San  Leandro 
V.  Le  Breton,  I/O. 

2.  Acceptance  by  Town  Authorities. — In  such  a  case,  to  make  the 

dedication  complete  no  formal  acceptance  by  the  town  authorities 
is  necessary.  Until  such  acceptance,  the  owner  of  the  land  holds 
the  title  to  the  property  dedicated  in  trust  for  the  public. — Id, 
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DEDICATION    ( Continued ) . 

3.  Dedication  of  Public  Square — County  and  Town  Purposes. — 

The  designation  of  a  square  laid  otf  upon  the  map  as  "  Court 
Square"  does  not  have  the  eflect  to  limit  the  dedication  thereof 
to  the  use  of  the  public  for  county  as  distinguished  from  town 
purposes. — Id, 

4.  Assessment  of  Public  Square  to  Private  Person — Estoppkl. — 

The  fact  that  the  square,  afler  its  dedication  to  the  public,  wns 
assessed  for  town  and  county  purposes  tu  a  person  in  the  adverse 
possession  thereof,  and  the  taxes  thereon  were  paid  by  him,  does 
not  impair  the  rights  of  the  public,  or  estop  the  town  from 
claiming  under  the  dedication  as  against  him. — Id. 

5.  Adverse  Occupation  of  Street  or  Square. — The  right  to  a  street 

or  square  dedicated  to  public  uses  cannot  be  acquired  by  adverse 
occupation  as  against  the  public. — Id, 

DEED. 

1.  Escrow — Delivery. — ^A   deed   delivered   to  a   third   person   to    be 

held  by  him  until  the  performance  of  a  specified  condition,  and 
then  to  be  delivered  to  the  grantee,  is  an  escrow. — Cannon  v. 
Handley,  133. 

2.  Gbantob  cannot  Hevoke — Performance  of  Condition. — A  deed 

delivered  as  an  escrow  cannot  be  revoked  by  the  grantor,  but 
will  take  effect  upon  the  performance  of  the  condition  on  which 
it  was  delivered.  Upon  such  performance,  the  depositary  be- 
comes the  custodian  of  the  grantee,  holding  the  deed  for  him, 
and  his  possession  as  custodian  is  the  possession  of  the  grantee. 
—Id. 

3.  Contract  for  Sale  of  Land — Time  of  Payment — Tender. — On 

the  8th  of  December,  1883,  the  plaintiff  and  certain  of  the  de- 
fendants entered  into  a  contract  for  the  sale  of  the  land  in  con- 
troversy. In  pursuance  of  the  contract,  the  defendants  executed 
a  deed  of  the  land  to  the  plaintiff,  and  deposited  the  same  with 
a  third  person,  to  be  by  him  delivered  to  the  plaintiff  upon  the 
payment  of  the  purchase  price.  Xo  time  for  the  payment  was 
fixed  by  the  contract.  The  plaintiff  ininjediately  took  possession 
of  the  property,  by  direction  of  the  frrantorj*,  and  on  the  11th  of 
December,  18S3,  tendered  the  purchase  price  to  the  custodian 
of  the  deed.  Held,  that  the  deed  was  an  escrow,  and  that  the 
tender  of  the  purchase  price  was  made  within  a  reasonable  time, 
and  was  sufficient  without  being  kept  good. — Id. 

4.  Subsequent  Purchaser  w^itii  Notice — Trust — Legal  Title. — A 

subsequent  purchaser  from  the  grantors  with  notice  of  the  prior 
deed  is  bound  by  all  t>'e  equities  of  the  plaintiff,  and  holds  the 
legal  title  in  trust  for  him. — Id. 

5.  Statute  of  Frauds. — An  oral  contract  for  the  sale  of  land,  ac- 

companied by  the  delivery  of  a  deed  therefor  in  escrow,  is  not 
within  the  statute  of  frauds. — Id. 

6.  Authority  of  Depositary  need  not  be  in  Writino. — The  author- 

ity of  the  custodian  of  a  deed  to  hold  the  same  as  an  escrow, 
and  to  deliver  it  upon  the  performance  of  a  stipulated  condition, 
need  not  be  in  writing. — Id. 
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DEED   (Continued). 

7.  Dkscbiption — Patent  Ambiguity. — ^A  deed  under  which  the  de- 

fendant claimed  described  the  property  conveyed  as  "  beginning 
at  the  head  of  the  Arroyo  de  los  Borregos,  at  a  blazed  oak- 
tree,  and  running  down  and  along  said  arroyo  to  the  sea  beach; 
thence  along  the  same  easterly  to  some  small  trees  growing  in  a 
small  pocket  or  break  in  the  top  of  the  cliff,  one  of  which  is 
blazed;  thence  north  to  a  blazed  tree  and  the  gulch  near  by, 
being  the  first  gulch  to  the  east  of  the  Arroyo  de  los  Borregos, 
running  parallel  to  a  blazed  oak-tree  growing  at  the  head  of 
said  gulch;  thence  westerly  in  a  direct  line  to  the  place  of 
beginning."  Held,  that  there  was  no  patent  ambiguity  in  the 
description. — Spreckels  v.  Ord,  86. 

8.  Latent   Ambiguity — Place   of    Beginning — Evidence   to    Iden- 

tify.— Held  furtheVt  that  if  the  evidence  showed  a  latent  am- 
biguity as  to  the  place  of  beginning,  by  reason  of  the  fact  that 
the  head  of  the  arroyo  and  the  blazed  tiic  were  a  considerable 
distance  apart,  it  was  the  duty  of  the  court  to  determine,  as 
matter  of  law,  that  the  tree  was  the  controlling  monument,  and 
that  evidence  to  identify  the  tree  was  admissible. — Id. 

See  Ejectment,  3;  Fbaudulent  Conveyance;  Mobtgaqe,  1; 
Point  San  Jose  Militaby  Resebvation,  1,  2;  Quitclaim 
Deed. 

DEFAULT.    See  Amendment,  2;  Landldsd  and  Tenant,  7. 
DELAY.    See  New  Tbial,  3,  4. 

DELIVERY.     See  Claim  and  Deliyeby;  Deed,  1-3;  Pleading,  2. 
DEMAND.    See  Escheated  Estate,  2. 

DEMURRER. 

Immatebial  Ebbob. — Error  which  does  not  affect  substantial  rights 
is  to  be  disregarded.  Rule  applied  to  a  demurrer  for  ambiguity. 
Qa88en  v.  Botoer,  555. 

See  Amendment,  1,  3;  Costs;  Cbiminal  Law,  18;  Statute 
OF  Limitations,  1. 

DEPOSIT.    See  Deed,  2,  6. 

DEPOSITION.    See  Contempt,  2 ;  Cbiminal  Law,  4. 

DESCRIPTION.    See  Amendment,  4;  Deed,  7,  8;  Mineb's  Lden,  2; 

Taxation,  4. 

DIRECTORS.     See  Corporattoxs,  4-0;  Mixing  Corpobation. 
DISBARMENT.     Sec  AxTonxEY  at  Law. 


Digitized  byVjOOQlC 


Ejectment.  653 


DISCHARGE.    See  Attachment,  6;  Insolvency,  2,  5-7;  Rscbiveb. 
DISCONTINUANCE.    See  Cobpobahons,  6. 
DISCOVERY,    See  Escheated  Estate,  1,  3. 
DISCRETION.    See  Cbikinal  Law,  33;  New  Trial,  8. 

DISMISSAL.    See  Appeal,  2-4,  II,  13-19;  Contempt;  Cobfobations, 
5;  JuBT  and  Jubobs,  1. 

DISTRICT  ATTORNEY.    See  Appeal,  17;  Pleading,  4. 

DITCH.    See  Homestead,  1,  2. 

DIVIDEND.    See  Cobpobations,  10. 

DIVORCE. 

Action  fob  by  Wife — Obdeb  roB  Alimony  Pendente  Lttb — Judg- 
ment— Resebvation  of  Questions  as  to  Pbopebty. — In  an  ac- 
tion instituted  by  a  wife  for  a  divorce,  and  for  a  division  of  the 
property  of  the  defendant,  an  order  was  made  pendente  lite 
awarding  the  plaintiff  a  certain  monthly  allowance  as  alimony. 
Thereafter  the  court,  having  found  that  the  plaintiff  was  en- 
titled to  a  divorce,  referred  the  action  to  a  referee  to  take  testi- 
mony and  report  upon  certain  questions  relating  to  the  prop- 
erty of  the  defendant.  Subsequently,  and  while  the  reference 
was  pending,  the  court  filed  additional  findings  of  fact  and  con- 
clusions of  law/  and  directed  that  judgment  be  entered  in  favor 
of  the  plaintiff,  reserving  all  questions  as  to  the  property.  A 
judgment  was  accordingly  entered  for  a  divorce,  containing  a 
provision  that  "  all  questions  as  to  property,  and  as  to  a  suitable 
allowance  to  the  wife  for  her  support,  are  hereby  reserved." 
Held,  that  the  judgment  was  not  final  so  far  as  the  questions 
concerning  the  property  were  concerned,  and  did  not  render  in- 
operative the  prior  order  for  alimony. — Ese  parte  Ambrose,  398. 

DRAINAGE  ACT.    See  Constitutional  Law,  2. 

DUE  PROCESS  OF  LAW.     See  Stbeet  Assessment,  10-16. 

DUPONT-STREET  IMPROVEMENT.    See  Stbebt  Assessment,  10-ie. 

DYING  DECLARATIONS.     See  Cbiminal  Law,  24,  25. 

EASEMENT.    See  Homestead,  1 ;  Pleading,  7. 

EJECTMEin*. 

1.  Pbiob  Possession — Ousteb — Evidence — Findings. — The  action 
was  brought  to  recover  the  possession  of  certain  land  to  which 
neither  party  hau  or  claimed  any  paper  title.  The  plaintiff  re- 
lied upon  prior  possession.    The  findings  si  towed  that  the  plain- 
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EJECTMENT    ( Continued ) . 

tifT's  decedent  entered  into  possession  of  the  land,  and  so  re- 
mained for  about  ten  years;  that  this  possession  was  continued 
by  the  plaintiff  as  administrator  until  his  ouster  by  the  defend- 
ant; that  the  land  was  used  by  the  decedent  and  the  administra- 
tor for  the  pvrpose  of  grazing  cattle;  that  the  former  inclosed 
the  land  with  a  fence,  except  on  one  side,  where  he  owned  the 
adjoining  land,  which  was  used  for  grazing  in  connection  with 
the  premises  in  controversy;  that  they  excluded  all  other  persons 
therefrom,  and  used  it  exclusively  for  grazing  purposes.  Held^ 
that  the  judgment  in  favor  of  the  plaintiff  was  sustained  by  th« 
findings. — Foot  v.  Murphy,  104. 

2.  Title  in  Thibd  Person. — In  such  a  case,  the  defendant  cannct 

justify  the  ouster  by  showing  title  in  a  third  person. — Id, 

3.  Location  of  Boundary  Line — Judgment  in  Former  Action — Evi- 

dence.— ^The  action  was  brought  to  recover  the  possession  of  a 
strip  of  land  lying  along  the  boundary  line  of  two  adjoining 
ranchos  severally  owned  by  the  respective  parties.  On  the  trial, 
it  was  stipulated  that  each  party  was  the  owner  of  the  land 
as  described  in  his  muniments  of  title,  and  the  only  point  at 
issue  was  as  to  the  proper  location  on  the  ground  of  their 
boundary  line.  The  plaintiff  offered  in  evidence  the  judgment 
roll  in  a  former  action,  brought  by  him  against  the  grantor  of 
the  defendant,  wherein  it  was  determined  that  the  parties  were 
the  respective  owners  of  the  ranchos,  and  that  there  was  no  con- 
flict in  their  deeds  with  respect  to  the  boundary  line.  The  court 
excluded  the  evidence.  Held,  that  the  ruling  was  proper. — Bur- 
ton V.  Todd,  371. 

4.  Damages  to  Other  Lands  cannot  be  Recovered. — In  an  action 

to  recover  the  possession  of  certain  specific  real  property,  with 
damages  for  the  withholding  thereof,  the  plaintiff  is  not  en- 
titled to  recover  and  cannot  join  a  cause  of  action  for  damages 
done  to  other  land  belonging  to  him. — Furlong  v.  Cooney,  322. 

See  Adverse  Possession,  2;  Amendment,  4;  Landlord  anu 
Tenant,  2;  Statute  of  Limitations,  11,  12;  Vendor  and 
Vendee,  1,  2. 

ELECTION.     See  Mortgage,  9;  Pleading,  11. 

EMBEZZLEMENT.     See  Criminal  Law,  14. 

EMPLOYER  AND  EMPLOYEE.    See  Master  and  Sbbvaitt. 

ENTRY.     See  Appeal,  2-6. 

EQUITY.     See  Nuisance,  1-3. 

ESCROW.     See  Deed,  1-6. 

ESCHEATED  ESTATE. 

1.    Proceeding  for  Discovery  of — Examination  of  Books  of  Cor- 
poration— Attorn ey-general. — Section  474  of  the  Political  Code 
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ESCHEATED  ESTATE    (Continued). 

provides  for  a  proceeding  in  court  for  the  discovery  of  property 
which  has  escheated  or  ^ould  escheat  to  the  state,  by  an  exam- 
ination as  witnesses  of  persons  charged  to  have  such  property 
in  their  possession  or  under  their  control,  and  authorizes  the 
court  to  require  them  to  render  accounts,  and  to  submit  their 
books  and  papers  for  inspection,  under  the  supervision  of  the 
court.  The  section  does  not  empower  the  attorney-general  to  ex- 
amine the  books  of  corporations,  at  his  own  option,  and  inde- 
pendent of  any  judicial  action,  for  the  purpose  of  discovering 
such  property. — People  v.  Hibernia  Savings  and  Loan  Society,  21. 

2.  Demand  for  Submission  op  Books. — Prior  to  the  commencement 

of  such  a  proceeding,  the  attorney-general  need  not  demand  that 
the  books  and  papers  of  the  corporation  be  submitted  to  him. 
—Id. 

3.  Discovert  or — Examination  of  Books  of  Corporation — Power 

OF  Attobney-general. — Under  section  474  of  the  Political  Code, 
neither  the  attorney-general  nor  counsel  employed  by  him  is  au- 
thorized to  examine  the  books  and  papers  of  a  corporation  for 
the  purpose  of  discovering  property  which  has  escheated  to  the 
state,  except  under  the  order  and  supervision  of  the  court. — 
People  v.  German  Savings  and  Loan  Society,  28. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Action  against  Executor  or  Administrator — Averment  of  Rep- 

resentative Character. — In  an  action  against  an  executor  or 
administrator,  the  complaint  need  not  allege  the  facts  showing 
how  the  defendant  became  invested  with  his  representative  char- 
acter; an  allegation  that  he  is  the  executoi  or  administrator  is 
sufficient. — Wise  v.   Williams,  644. 

2.  Action  to  Foreclose  Mortoage  against  Homestead — Statute 

OF  Limitations. — Under  section  1669  of  the  Code  of  Civil  Tro- 
cedure,  an  action  against  the  estate  of  a  deceased  person  to  fore- 
close a  mortgage  on  a  homestead  is  not  affected  by  the  statute 
of  limitations  pending  the  proceedings  for  the  settlement  of  the 
estate,  when  the  mortgage  and  the  note  secured  thereby  have 
been  presented  to  the  administrator  of  the  estate  and  to  the 
judge,  and  allowed  by  them. — Id, 

3.  Settlement   of — Proceedings    in    Rem — Personal   Notice   Not 

Requisite. — Proceedings  in  probate  for  the  settlement  of  the 
estates  of  deceased  persons  are  in  the  nature  of  proceedings  in 
rem;  and  judgments  rendered  therein,  so  far  as  they  relate  to 
the  disposition  of  the  property  of  the  estate,  are  binding  upon 
the  parties  interested,  without  any  personal  notice  to  them.  In 
these  proceedings  only  such  notice  is  required  as  is  provided  by 
positive  law. — Kearney  v.  Kearney,  591. 

4.  Setting  Apart  Homestead  to  Surviving  Wife — Notice  to  Heirs. 

— Under  section  1465  of  the  Code  of  Civil  Procedure,  a  decree 
made  in  the  matter  of  the  estate  of  a  deceased  person,  setting 
apart  a  homestead  out  of  the  common  property  of  the  estate 
for  the  use  of  the  surviving  wife  of  the  deceased,  is  valid,  al- 
though no  notice  of  the  application  for  the  homestead  was  given 
to  the  heirs. — Id. 

5.  Valve  of  Homestevd  when  there  are  No  Mixor  Children. — 

in  such  u   proceedinfj,   if  no  homestead  l»as  beon  selected   by  the 
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ESTATES  OF  DECEASED  PERSONS  (Continued). 

parties  during  their  marriage,  a  homestead  not  exceeding  Ave 
thousand  dollars  in  value  may  be  set  apart  for  the  use  of  the 
surviving  wife,  out  of  the  common  property  of  the  deceased, 
although  there  are  no  minor  children. — Id, 

6.  Omission  of  Executor  to  Charge  Himself  with   Individual 

Debt — Final  Account — Settlement  Binding  on  Heirs. — Where 
the  executor  of  the  last  will  of  a  deceased  person  fraudulently 
omits  to  include  in  the  inventory  of  the  estate,  or  to  charge  him- 
self in  his  final  account  with,  an  indebtedness  due  from  himself 
to  the  decedent,  and  the  account  is  settled  by  the  court  as 
presented,  the  heirs  of  the  decedent,  having  knowledge  of  the 
fraudulent  conduct  of  the  executor  prior  to  the  settlement  of 
the  account,  are  concluded  by  the  decree,  and  cannot  afterwards 
maintain  an  action  against  the  executor  to  recover  the  indebt- 
edness.— Tobelman  v.  Hilderhrandt,  313. 

7.  Conclusiveness  of  Decree  Settling  Account. — An  order  of  a 

probate  court  allowing  or  disallowing  a  final  account  is  a  final 
settlement  and  adjudication  of  the  matter  of  which  it  assumes 
to  dispose,  and  cannot  afterwards  be  collaterally  attacked  or  im- 
peached in  the  same  or  any  other  court  by  the  parties  thereto 
or  their  privies. — Id. 

8.  Settlement   of   Account — Trial   by    Jury — Contest — Instruc- 

tions.— A  trial  by  jury  of  the  issues  raised  by  a  contest  to  the 
account  of  an  administrator  of  the  estate  of  a  deceased  person 
is  not  a  matter  of  right,  and  their  verdict  thereon  is  merely  ad- 
visory to  the  court;  consequently,  an  irregularity  in  the  forma- 
tion of  the  jury,  or  an  error  in  the  instructions,  is  immaterial. — 
Estate  of  Moore,  335. 

9.  Expenditures  for  Support  of  Minors — Evidence  to  Rebut  Ne- 

cessity of. — On  the  trial  of  an  objection  to  certain  items  in  the 
account  wherein  the  administrator  seeks  credit  for  expenditures 
made  by  him  for  the  care  and  support  of  the  minor  children 
of  the  deceased,  for  the  alleged  reason  that  their  mother,  in 
whose  favor  a  family  allowance  had  been  made,  had  voluntarily 
left  the  family  residence,  and  abandoned  the  children  and  re- 
fused to  contribute  to  their  support,  evidence  of  the  mother 
tending  to  show  the  contrary,  and  that  she  had  been  forcibly 
ejected  from  the  family  residence  by  the  administrator,  is  ad- 
missible.— Id. 

10.  Attorney's  Fees — ^Traveling  Expenses. — An  administrator  is  en- 

titled to  credit  for  payments  made  for  the  services  and  traveling 
expenses  of  his  attorney,  not  exceeding  a  reasonable  compensa- 
tion for  the  labor  actually  performed,  when  the  same  was  nec- 
essary to  enable  him  to  properly  perform  the  duties  of  his  trust. 
—Id. 

11.  Unauthorized    Expenditures — Unnecessary    Services    of    At- 

torney and  Book-keeper — Purchase  of  Land — Erection  of 
Building. — An  administrator  is  not  entitled  to  be  allowed  for 
payments  made  to  an  attorney  or  book-keeper  for  services  which 
he  should  have  performed  himself,  and  for  doing  which  he  re- 
ceives a  commission ;  nor  for  services  made  necessary  in  conse- 
quence of  neglect  of  duty  or  unnecessary  and  unreasonable  delay 
in  dosing  the  admini&tration ;   nor  for  moneys  expended  in  the 


Digitized  byVjOOQlC 


Estates  of  Deceased  Persons.  667 

ESTATES  OF  DECEASED  PERSONS  (Continued). 

purchase  of  land  and  the  erection  thereon  of  a  building  adjoining 
a  hotel  belonging  to  the  estate. — Id, 

12.  Services  of  Book-keeper  when  Proper. — Whether  an  administra- 
tor should  be  allowed  for  payments  made  for  the  services  of  a 
book-keeper  depends  upon  the  circumstances  of  the  estate,  and 
the  allowance  thereof  is  properly  within  the  discretion  of  the  pro- 
bate judge. — Id. 

13.  Delay  in  Administration  —  Evidence.  —  On  such  a  contest,  evi- 

dence tending  to  show  that  the  administration  of  the  estate  was 
unnecessarily  prolonged  through  the  willful  fault  of  the  admin- 
istrator, and  that  certain  expenditures  were  necessitated  by  the 
delay,  is  admissible. — Id. 

14.  Payment  of  Taxes — Loss  of  Tax  Receipts. — Parol  evidence  of 

the  payment  of  taxes  by  the  administrator  on  the  property  of 
the  estate  is  admissible,  after  the  loss  of  the  tax  receipts  has 
been  shown. — Id. 

15.  Insanity  of  Administrator — Subsequent  Ratification  of  Ex- 
penditures.— Expenditures  made   by  or   on   behalf  of  an   admin- 
istrator,  while   legally   confined   in    an   insane  asylum,   may    be 
ratified  by  him  after  his  restoration  to  mental  capacity  has  been 
judicially  determined. — Id. 

16.  Loan  by  Administrator — Failure  to  Collect  Interest. — An  ad- 

ministrator is  not  chargeable  with  the  interest  stipulated  to  be 
Eaid  on  a  loan  of  the  moneys  of  the  estate  made  by  him,  which 
e  afterwards  fails  to  collect,  unless  it  is  shown  that  the  in- 
terest has  been  or  can  be  collected  by  him. — Id. 

17.  Probate  of  Will — Contest — Issue  as  to  Marriage — Instruc- 

tions.— On  the  trial  of  a  contest  to  the  probate  of  a  will,  made 
by  the  alleged  surviving  wife  of  the  testator,  and  in  which  issue 
is  raised  as  to  tht;  fa^  of  her  marriage  with  the  deceased,  an 
erroneous  instruction  as  to  what  constituted  legal  marriage  at 
the  time  when  that  relation  is  alleged  to  have  existed  between 
them  will  not  warrant  a  reversal,  if  the  evidence  conclusively 
shows  that  no  marriage  ever  existed. — Estate  of  Briaicalier,  107. 

18.  Husband  and  Wife — Community  Property — ^Action  against  Es- 

tate OF  Deceased  Wife — Pleadings. — The  action  was  brought 
by  a  surviving  husband  against  the  executors  of  the  last  will 
of  his  deceased  wife,  to  recover  certain  money  claimed  to  have 
been  community  property,  and  secretly  used  by  the  wife  as  her 
own  separate  property.  The  complaint  alleged  an  indebtedness 
of  the  estate  of  the  decedent,  and  that  a  claim  for  the  same  had 
been  presented  to  the  defendants  as  executors,  and  by  them  re- 
jected. Held,  that  the  allegation  of  the  presentation  of  the 
claim  was  material. — RowUmd  v.  Madden,  17. 

19.  Replevin  of  Money — Specific  Fund. — Held  further,  that  the  ac- 

tion could  not  be  treated  as  in  the  nature  of  replevin  to  recover 
the  money  as  specific  community  property  belonging  to  the 
plaintiff,  because  neither  the  money,  nor  any  specific  property  or 
fund  to  which  it  could  be  traced,  was  shown  to  have  come  into 
the  possession  of  the  defendants. — Id. 

20.  Non-resident  Surviying  Wife  may  Nominate  Administrator.— 

Under  section  1365  of  the  Code  of  Civil  Procedure,  the  non- 
resident surviving  wife  of  a  deceased  testator,  although  incom- 
Lzxn.  CAL.— 42 
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petent  to  serve  as  the  administratrix  with  the  will  annexed  of 
his  estate,  has  power  to  request,  and  thereby  have  appointed, 
some  competent  person  to  act  as  administrator. — Estate  of 
Stevenson,  164. 

21.  Probate   of   Will — Contest — Objections   Limited  to   Written 

Grounds  of  Opposition. — On  a  contest  to  the  probate  of  a  will, 
the  right  of  the  contestant  to  object  to  the  probate  is  limited, 
to  such  matters  as  are  presented  in  the  written  grounds  of  op- 
position.— Estate  of  Kile,  131. 

22.  Presentation   of  Claim — Secret   Rejection — Presentation  of 

New  Claim. — Where  a  claim  against  the  estate  of  a  deceased 
person  is  presented  to  the  executor,  who  secretly  rejects  it,  and 
refuses  on  a  demand  made  by  the  claimant  to  inform  the  lat- 
ter of  his  action,  the  claimant  may  treat  the  previous  presenta- 
tion as  nugatory,  and  again  present  the  claim,  notwithstanding 
the  demand  was  made  more  than  three  months  after  the  secret 
rejection. — Steward  v.  Hinkel,    187. 

23.  Claim — Demand  for  Services  as  Attorney  fob  Administrator 

— Order  for  Payment — Appeal. — The  demand  of  an  attorney 
fer  services  rendered  an  administrator  during  the  progress  of  the 
settlement  of  the  estate  of  a  decedent,  which  is  presented  to 
the  administrator  and  allowed  and  approved  by  the  Probate 
Court,  and  ordered  to  be  paid  out  of  the  estate  in  the  due 
course  of  administration,  although  not  technically  a  "claim" 
against  the  estate  within  the  meaning  of  section  963  of  the  Code 
of  Civil  Procedure,  will  be  treated  as  such,  and  the  order 
directing  the  administrator  to  pay  it  is  appealable. — Stutt- 
meister  v.  Superior  Court,  487. 

24.  Novation  —  Substitution    of    New    Obligation.  —  Loose    state- 

ments made  by  the  maker  of  a  note  to  the  executor  of  the  de- 
ceased payee,  to  the  eifect  that  he  would  settle  the  entire  in- 
debtedness existing  between  them,  and  would  pay  the  executor 
any  balance  that  might  be  due  from  him  upon  the  termination 
of  certain  business  transactions  in  which  they  were  engaged,  do 
not  amount  to  the  substitution  of  a  new  obligation  in  place 
of  the  note,  within  the  meaning  of  section  1531  of  the  Civil 
Code,  and  hence  do  not  constitute  a  novation. — Estate  of  Sullen- 
herger,  649. 

25.  Claim  against  Estate — Must  be  Foi:nded  on  New  Obligation. — 

Where  a  promissory  note  is  extinguished  by  the  substitution  of  a 
new  obligation  in  its  place,  and  afterwards  the  maker  of  the 
note  dies,  the  claim  presented  against  his  estate  must  be  baaed 
upon  the  new  obligation,  and  not  upon  the  note. — Id. 

26.  Claim  cannot  be  Amended  after  Time  for  Presentation. — ^A 

claim  against  the  estate  of  a  deceased  person,  which  has  been 
duly  allowed  and  filed,  cannot  be  substantially  changed,  either 
by  amendment  or  otherwise,  after  the  expiration  of  the  time 
for  the  presentation  of  claims. — Id, 

27.  Ex  Parte  Allowance  of  Claim — Judge  may  Set  Aside  Without 

Notice  to  Claimant. — An  allowance  by  the  judge  of  a  claim 
against  the  estate  of  a  deceased  person,  made  on  an  ex  parte 
application,  may  subsequently  be  set  aside  by  him  without  no- 
tice to  the  claimant. — Id. 

See  Appeal,  1,  2;  Street  Assessment,  8. 
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ESTOPPEL. 

Contract  fob  Manufactube  of  Lumber — Action  fob  Install- 
ment— Payment  on  Account — Pbiob  Action. — The  action  was 
brought  to  recover  an  installment  alleged  to  be  due  the  plaintiffs 
under  a  contract  for  the  manufacture  of  lumber  from  trees  cut 
on  the  land  of  the  plaintiffs.  The  defendants  pleaded  payment 
on  account  of  the  lumber  so  cut,  and  gave  evidence  in  support 
of  the  plea.  The  plaintiffs  thereupon  offered  in  evidence  the 
pleadings  in  a  prior  action  between  the  parties  to  recover 
another  installment  due  under  the  same  contract,  in  which  the 
same  payment  had  been  pleaded  by  the  defendants,  and  evidence 
thereof  had  been  given.  At  the  time  of  the  trial,  the  prior 
action  had  not  been  finally  determined.  Held,  that  the  defend- 
ants were  not  estopped  from  claiming  the  benefit  of  their  plea  of 
payment. — Waterman  v.  Morrill,  48. 

See  CoBPOBATioNS,  3;  Dedication,  4;  Landlobd  and  Tenant, 
2}  Mobtoage,  6;  Pabtnebship,  1;  Stbeet  Assessment,  16. 

EVIDENCE. 

1.  Bbeach   of   Contract — Action   to   Recoveb   for. — In   an   action 

to  recover  damages  for  the  breach  of  a  contract  of  employment, 
letters  written  by  the  plaintiff  between  the  time  of  the  alleged 
breach  and  the  commencement  of  the  action,  tending  to  show 
that  he  then  claimed  nothing  as  due  him  from  the  defendant, 
are  relevant  and  material. — Moore  v.  Campbell,  261. 

2.  Contract — Sale    of    Marble — ^Technical    Term    of    Art — Evi- 

dence OF  Meaning. — In  an  action  to  recover  the  value  of  certain 
marble  sold  and  delivered  under  a  contract  requiring  it  to  be 
'*  finished  and  ready  for  setting "  in  a  particular  building,  parol 
evidence  of  the  meaning  of  that  expression  as  used  by  marble- 
cutters  is  admissible. — Myers  v.  Tibials,  278. 

3.  Contract  for  Sale  of  Fruit — Action  for  Breach  of — Finding. 

— In  an  action  by  a  vendor  to  recover  the  amount  alleged  to 
be  due  him,  under  a  contract  to  deliver  certain  fruit,  a  finding 
that  at  the  time  the  fruit  was  delivered  it  was  not  in  a  good 
and  merchantable  condition,  will  be  held  sustained  by  the  ev- 
idence, when  the  plaintiff  testifies  that  it  was  more  or  less 
bruised  at  that  time. — Hicks  v.  Riverside  Fruit  Co.,  303. 

4.  Practice — Examination    of    Witness — Form    of    Question. — It 

is  not  an  objectionable  form  of  question  to  request  a  witness  on 
his  direct  examination  to  state  only  what  he  knows  about  the 
matter. — Id. 

5.  Admissibility. — The  rulings  of  the  court  on  the  admissibility  of 

certain  evidence  stated  in  the  opinion,  held,  proper. — Foot  v. 
Murphy,  104. 

See  Adverse  Possession,  2;  Attachment,  7;  Conversion,  2; 
Corporations,  2;  Criminal  Law,  2-6,  8-10,  22,  24-26, 
28-30,  32,  33;  Deed,  3;  Dying  Declarations;  Ejectment, 
1,  3;  Estates  of  Deceased  Persons,  9,  13,  14;  Findings, 
2-5;  Insurance,  4;  Judgment,  3;  Landlord  and  Tenant, 
6;  Mines  and  Mining,  2;  Miner's  Lien,  3;  Mining  Cor- 
porations; Negligence,  8,  10,  13;  New  Trial,  7,  8; 
Statute  of  Limitations,  10,  11;  Trespass;  Undue  In- 
fluence. 
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EXCEPTIONS.    See  Bill  of  ExcEPnoNS. 

EXECUTION. 

1.  JuDGMEivT — Not  Subject  to  Execution. — A  judgment  ig  but  the 

evidence  of  a  debt,  and  as  such  is  not  subject  to  levy  or  sale 
under  execution. — Dore  v.  Dougherty,  232. 

2.  Gabnishment  of  Judokent  Debt. — The  appellant  claimed  to  be 

entitled  to  the  money  due  upon  the  judgment  in  question  under 
an  execution  sale.  The  execution  was  issued  out  of  a  Justice's 
Court  against  the  person  in  whose  favor  the  judgment  was 
rendered.  The  levy  of  the  execution  was  made  by  the  sheriff, 
who  delivered  to  and  left  w^itb  the  judgment  debtor  a  copy 
of  the  writ,  with  a  notice  in  writing  that  he  levied  upon 
the  judgment,  particularly  describing  it,  and  also  upon  all 
moneys,  goods,  credits,  effects,  debts  due  or  owing,  or  under 
his  control,  and  requesting  him  not  to  pay  or  transfer  the 
same  to  any  one  except  the  sheriff.  Held^  that  the  service  of 
the  writ  and  notice  on  the  judgment  debtor  was  not  a  levy 
on  the  judgment  as  such,  but  a  garnishment  of  the  money  due 
thereon. — Id, 

3.  Execution  Sale — Defect  in  Title  of  Debtor — ^Pubchaseb  with 

Notice. — A  purchaser  at  an  execution  sale  of  shares  of  stock 
in  a  corporation,  having  notice  that  the  execution  debtor  is  not 
the  owner  thereof,  acquires  no  better  title  thereto  than  was 
possessed  by  the  latter. — Blakeman  v.  Puget  Sound  Iron  Com- 
pany, 321. 

See  Amendment,  2;  Appeal,  9;  Corpobations,  8;  Home- 
stead, 1;  Mortgage,  11;  Pleading,  2;  Stat  of  Execution; 
Supplementary  Proceedings. 

EXECUTOES  AND  ADMINISTRATORS.    See  Account;  Appeal,  1; 
Estates  of  Deceased  Persons. 

EXEMPTION.    See  Attachment,  7. 
EXTRA  WORK.    See  Contract,  1. 
FEES.    See  Witness  Fees. 

FINDINGS. 

1.  Practice — Conclusions    of    Law — Findings    of   Fact. — Placing 

findings  of  facts  among  the  conclusions  of  law  does  not  make 
them  conclusions  of  law. — Foot  v.  Murphy,  104. 

2.  Conflict  of  Evidence. — Where  the  evidence  on  a  particular  issue 

is  conflicting,  a  finding  thereon  will  not  be  disturbed  on  the 
ground  that  it  is  not  supported  by  the  evidence. — Raynor  v.  Drew, 
307. 

3.  Conflict  of  Evidence. — Where  the  evidence  is  substantially  con- 

flicting, the  findings  will  not  be  set  aside  on  the  ground  that 
they  are  not  supported  by  the  evidence. — Alhambra  Addition 
Water  Co.  V.  Richardson,  598. 
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FINDINGS   (Continued). 

4.  Pbactice — Evidence — Action  Tried  by  Coubt — Waiveb  of  Find- 
ings— Appeal. — Where  there  is  a  substantial  conflict  in  the  ev- 
idence in  an  action  tried  by  the  court  without  a  jury,  in  which 
findings  are  waived,  it  will  be  presumed  on  appeal  that  the  lower 
court  found  all  the  facts  in  favor  of  the  prevailing  party,  and 
its  decision  will  not  be  disturbed  on  the  ground  that  it  is  not 
justified  by  the  evidence. — Myers  v.  Tibbals,  278. 

6.  New  Trial — Finding  Outside  of  Issues — Evidence. — A  new  trial 
will  not  be  granted  on  the  ground  that  certain  findings  are  not 
within  the  issues  raised  by  the  pleadings,  when  the  action  was 
tried  without  objection  to  the  sufficiency  of  the  pleadings  to 
raise  such  issues,  and  the  findings  are  justified  by  the  evidence. 
— Moore  v.  Campbell,  251. 

6.  Practice — Objection  to  must  be  Made  in  Lower  Court — ^Ap- 

peal.— An  objection  that  a  certain  finding  is  not  within  the  is- 
sues raised  by  the  pleadings,  if  not  made  in  the  court  below, 
will  not  be  considered  on  appeal. — id. 

7.  Practice — Pleadings — Immaterial      Issue. — ^The      action      was 

brought  to  recover  the  price  of  certain  stock  delivered  by  the 
plaintiff  to  one  Bodwell,  for  the  benefit  of  and  at  the  special 
request  of  the  defendant.  The  complaint,  after  alleging  the 
delivery  of  the  stock,  and  the  defendant's  promise  to  pay  there- 
for, averred  that  the  same  was  delivered  by  way  of  and  for 
the  purpose  of  paying  Bodwell  for  work  and  labor  done  for  and 
on  behalf  of  the  defendant.  Held,  that  the  averment  was  im- 
material, and  that  no  finding  as  to  the  precise  nature  of  the 
indebtedness  from  the  defendant  to  Bodwell  was  necessary. — 
Snyder  v.  Tunitaa  Petroleum  Co,,  194. 

8.  Id. — Held  further,  that  the  findings  need  not  show  who  employed 

Bodwell,  nor  what  was  the  value  of  the  stock  when  delivered, 
nor  that  the  defendant  or  any  of  its  officers  had  authority  to 
employ  him,  nor  the  value  of  his  labor. — Id, 

9.  Probative  Facts. — In  a  finding  upon  the  issue  raised  by  a  plea 

of  tile  statute  of  limitations,  the  facts  found  need  not  neces- 
sarily be  stated  in  the  language  of  the  pleadings.  If  probative 
facts  are  found  from  which  the  court  can  declare  that  the 
ultimate  facts  necessarily  result,  the  finding  is  sufficient. — Al- 
hambra  Addition  Water  Co,  v.  Richardson,  598. 

See  Conversion,  2;  Corporations,  7;  Ejectment,  1;  Ev- 
idence, 3 ;  Mining  Corporations  ;  Statute  of  Limitations, 
9,  11. 

FIRE  INSURANCE.    See  Insurance. 

FIRE  LIMITS.    See  Municipal  Corporations,  2. 

FORECLOSURE.     See    Costs;    Estates    of    Deceased    Persons,    2; 
Mortgage,  7,  10,  11;  Street  Assessment,  8. 

FOREIGN  JUDGMENT.    See  Statute  of  Limitations,  7. 
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FKAUD.  See  Cobpobations,  4-7;  Estates  of  Deceased  Persons,  6, 
7;  Fraudulent  Conveyance;  Homestead,  3-6;  Insolv- 
ency, 2;  New  Trial,  0;  Statute  of  Limitations,  3; 
Street  Assessment,  15. 

FRAUDULENT  CONVEYANCE. 

Deed  of  Gift — Want  of  Consideration — Extreme  Weakness  of 
Grantor. — The  action  was  brought  to  set  aside  a  deed  of  gift 
executed  by  the  grantor  while  in  a  condition  of  great  physical 
and  mental  weakness,  not  amounting  to  absolute  disqualifica- 
tation,  but  under  a  mistaken  impression  as  to  its  nature  and 
effect.  Held,  that  the  deed  was  properly  set  aside. — Richards 
V.  Donner,  207. 

See  Rescission. 
GARNISHMENT.     See  Execution,  2. 

GRANTOR  AND  GRANTEE.  See  Amendment,  2;  Defd;  Fraudu- 
lent Conveyance;  Nuisance,  6;  Statute  of  Limitations, 
10;  Vendor  and  Vendee. 

GROWING  CROPS.     See  Damages. 

HABEAS  CORPUS. 

Error  will  not  be  Reviewed  on — Jurisdiction. — A  party  con- 
victed of  an  offense  by  a  court  having  jurisdiction  of  his  per- 
son, and  of  the  offense  for  which  he  was  tried,  cannot  be  dis- 
charged on  habeas  corpus  because  of  errors  of  law  committed 
by  the  trial  court. — Ex  parte  Lehmkuhl,  53. 

HIGH'WAY.    See  Streets  and  Highways. 
HOMESTEAD. 

1.  Easement — Water  Ditch — Right  of  Way — Judgment — Execu- 
tion— Payment. — On  the  28th  of  June,  1880,  one  Kelly  pro- 
cured a  right  of  way  from  the  plaintiff  across  the  lands  of 
the  latter  for  the  purpose  of  constructing  a  water  ditch,  and  on 
the  same  day  granted  to  the  plaintiff  one  fourth  interest  in 
the  right  of  way,  on  condition  that  he  would  bear  his  propor- 
tionate part  of  the  expense  of  construction.  Thereafter  the 
parties  jointly  constructed  the  ditch,  and  have  since  jointly 
maintained  the  same,  and  the  plaintiff  has  used  the  water 
flowing  therein  for  the  purpose  of  irrigating  his  lands.  Kelly, 
having  paid  more  than  his  proportionate  part  of  the  cost  of 
eonstructon,  brought  an  action  against  the  plaintiff  for  the 
excess,  in  which  an  ordinary  money  judgment  was  rendered 
in  his  favor.  After  the  findings  in  that  action  had  been  filed, 
but  before  the  judgment  was  entered,  the  plaintiff  herein  fih-d 
a  declaration  of  homestead  on  the  land  through  which  thi* 
ditch  was  constructed.  The  present  action  was  brought  to 
enjoin  the  defendant  as  sheriff  fiom  selling  the  interest  of 
the  plaintiff  in  the  ditch,  and  water  flowing  therein,  under  the 
above-mentioned    judgment.     Held,     that    the    interest     of     the 
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HOMESTEAD   (Continued). 

plaintiff  in  the  ditch  and  water  was  appurtenant  to  and  a  part 
of  his  homestead,  and  was  not  liable  to  be  sold  under  the 
judgment,  and  that  Kelly,  after  obtaining  a  personal  judg- 
ment against  the  plaintiff  for  his  proportion  of  the  construc- 
tion expenses,  could  not  claim  that  the  title  of  the  plaintiff 
to  the  ditch  was  conditional  upon  full  payment, — Fiteell  v.  Leaky, 
447. 

2.  Pabtxessiiip — Tenants  in  Common — Lien  fob  Adyaxces. — Held, 

further^  that  the  transaction  did  not  create  a  partnership  be- 
tween the  plaintiff  and  Kelly,  either  in  the  ditch  as  a  mere 
conduit,  or  in  the  water  flowing  through  it,  so  as  to  create 
a  lien  thereon  in  favor  of  one  of  the  partners  advancing  more 
than  his  proportion  of  the  capital;  nor  did  it  constitute  them 
tenants  in  common  of  the  land  traversed  by  the  ditch  so  as  to 
prevent  the  plaintiff  from  filing  a  declaration  of  homestead 
thereon. — Id, 

3.  Homestead  Filed  dubino  Litigation — Fbaud  on  Cbeditobs. — A 

homestead  is  not  fraudulent  as  to  creditors  of  the  declarant 
because  made  during  the  progress  of  litigation  which  subse- 
quently results  in  an  ordinary  money  judgment  against  him. 
—Id, 

4.  Action  to  Enforce  Trust  in — Insolvency — Obdeb  Setting  Apabt 

Homestead — Statute  of  Limitations. — The  action  was  brought 
by  a  judgment  creditor  of  an  insolvent  to  establish  and  enforce 
a  constructive  trust  as  against  him  in  certain  land  which  had 
been  set  aside  to  him  in  the  insolvency  proceedings  as  a  home- 
stead, on  the  ground  that  the  same  was  not  a  valid  homestead 
when  the  order  setting  it  aside  was  made,  and  that  the  court  was 
induced  to  make  the  order  through  the  fraudulent  representa- 
tions of  the  defendant  that  it  was  a  homestead.  The  complaint 
alleged  that  the  plaintiff  had  no  notice  of  the  order,  or  of 
the  fraud  of  the  defendant  until  about  two  years  prior  to 
the  commencement  of  the  action.  J7e2d,  that  the  statute  of  lim- 
itations commenced  to  run  against  the  action  from  the  time 
of  the  termination  of  the  insolvency  proceedings,  and  barred 
the  same  at  the  expiration  of  four  years. — Hecht  v.  Blaney, 
363. 

6.  NoncB  OF  Public  Recobds  Implied. — Held  further,  that  the  or- 
der setting  aside  the  homestead  being  a  matter  of  public  record 
in  the  insolvency  proceedings,  the  plaintiff  was  charged  with 
notice  thereof,  and  that  ignorance  of  the  fraud  would  not  stay 
the  running  of  the  statute. — Id. 

See  Estates  of  Deceased  Persons,  2,  4,  5. 

HOUSE  OF  CORRECTION.     See  Cbiminal  Law,  7. 

HUSBAND  AND  WIFE.     See  Cbiminal  Law,  17;  Divobce;  Estates 
OF  Deceased  Pebsons,  18. 

IDENTIFICATION  OF  PAPERS.    See  Appeal,  14;  Injunction,  2. 

IMPRISONMENT.    See  Cbiminal  Law,  7,  21,  35. 
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IMPROVEMENTS.    See  Mortgage,   5,  6. 
INDECENT  EXPOSURE.    See  Malicious  Pbosbgution. 
INDEPENDENT  COVENANTS.    See  Covenants. 
INDORSEMENT.     See  Appeal,   16. 
INFORMAIION.    See  Cbihinal  Law. 

INJUNCTION. 

1.  Appucation  fob  Dissolutiox — Notice  when  Necessabt. — Under 

section  632  of  the  Code  of  Civil  Procedure,  an  injunction  granted 
upon  an  ex  parte  application  of  the  plaintiff  cannot  be  set  aside 
upon  a  showing  made  by  the  defendant  that  since  the  isi^uance 
of  the  injunction  the  matter  complained  of  has  been  abated, 
unless  a  notice  of  the  application  to  dissolve  the  injunction  is 
given  to  the  plaintiff. — Hefflon  v.  Botcera,  270. 

2.  Cebtificate    Identifying    Papebs — Appeal. — ^The   complaint    and 

affidavits  upon  which  the  injunction  was  granted  established  a 
prima  facie  case  for  its  issuance.  The  ex  parte  application  for  ita 
dissolution  was  made  upon  affidavits  filed  on  behalf  of  the 
defendant,  and  the  order  of  dissolution  recited  that  affidavits 
were  used  at  the  hearing,  showing  that  the  nuisance  enjoined 
had  been  abated.  On  an  appeal  from  the  order  of  dissolution, 
heldf  that  a  certificate  of  the  clerk  or  judge  identifying  the  affi- 
davits used  on  the  hearing  was  not  necessary. — Id, 

3.  Restbaining  Supebvisobs — Auditing  Illegal  Claims. — ^An  injunc- 

tion will  not  lie  at  the  instance  of  a  tax-payer  of  a  county 
to  restrain  the  board  of  supervisors  from  examining,  auditing, 
or  ordering  paid  certain  claims  on  the  ground  that  the  same 
are  not  proper  or  valid  demands  against  the  county. — Merriam 
V.  Board  of  Supervisors  of  Yuha  County,  617. 

See  Contempt,  1 ;  Nuisance,  1,  3 ;  Stbeet  Assessment,  9. 

INSANITY.    See  Estates  of  Deceased  Pebsons,  15;  Undue  Influ- 
ence, 1. 

INSOLVENCY. 

1.  Notice    to    Cbeditobs — Publication — Act   of    1862. — Under    the 

provision  of  the  Insolvent  Act  of  1862,  as  amended  in  18G3, 
requiring  the  county  judge  on  the  day  the  petition  of  the  in- 
solvent is  filed  to  order  the  clerk  to  issue  notice  calling  the  cred- 
itors to  appear  on  a  specified  day,  not  less  than  thirty  days  from 
the  first  publication  of  the  notice,  a  notice  published  in  pursuance 
of  an  order  of  the  court  on  the  7th  of  December,  and  ma^e  re- 
turnable on  the  6th  of  January  following,  is  sufficient.— ^jQean 
y.  OrimeSf  442. 

2.  DiSCHABGE — COLLATEBAL  ATTACK  ON — InSTBUCTIONS — FBAUD  OF  IN- 

SOLVENT— False  Statement  in  Schedule. — ^The  action  was 
brought  on  a  promissory  note,  the  defense  being  a  discharge  ander 
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INSOLVENCY    (Continued), 

the  Insolvent  Act  of  1852.  On  the  trial,  the  court,  as  a  portion 
of  its  charge,  read  to  the  jury  certain  sections  of  that  act  and 
of  the  supplemental  act  of  1876,  defining  what  frauds  or  mis- 
conduct of  the  insolvent  would  vitiate  the  discharge,  and  also 
certain  sections  which  treated  of  the  form  and  contents  of  the 
petition  of  the  insolvent,  and  of  his  schedule  and  oath.  It  there- 
upon instructed  them  as  follows :  "  If  you  believe  from  the  evi- 
dence that  the  defendant  violated  any  of  this  law,  or  failed  in 
any  manner  to  fully  comply  with  all  provisions  and  requirements 
of  said  law,  your  verdict  must  be  for  the  plaintifT."  Held,  that 
the  instruction  was  erroneous  and  misleading, — 1.  Because  the 
verdict  was  made  to  turn  upon  a  finding  by  the  jury  as  to 
whether  or  not  the  defendant  had  literally  complied  with  the 
requirements  of  the  insolvent  law  as  to  the  form  and  contents 
of  his  petition,  schedule,  or  oath,  which  question  was  one  of  law 
for  the  court;  or  2.  If  that  was  not  the  proper  construction,  be- 
cause the  jury  were  directed  to  find  for  the  plaintiiT  if  the 
petition,  schedule,  or  oath  contained  any  false  statement,  with- 
out considering  whether  the  statement  was  fraudulent  or  not. — Id. 

3.  Jurisdiction  in  Insolvency  Piwceedings — Question   for  Court. 

— The  court  further  instructed  the  jury  that  insolvency  proceed- 
ings were  novel  and  extraordinary,  in  derogation  of  tlie  common 
law,  and  special,  and  should  be  strictly  construed;  that  no  in- 
tendments could  be  made  in  favor  of  tlie  jurisdiction,  and  that 
everything  bearing  upon  the  question  of  jurisdiction  must  affirm- 
atively appear.  Held,  that  the  instruction  was  erroneous,  as  the 
question  whether  jurisdiction  was  obtained  in  the  insolvency  pro- 
ceedings was  one  of  law  for  the  court. — Id. 

4.  Preferences  Given  Certain  Creditors — Effect  of. — Under  section 

8  of  the  supplemental  act  of  1876,  the  fact  that  the  insolvent, 
within  two  months  prior  to  filing  his  petition,  made  an  assign- 
ment of  a  portion  of  his  property  to  certain  of  his  creditors  in 
payment  of  their  demands,  does  not  vitiate  his  subsequent  dis- 
charge, because  the  only  penalty  imposed  by  the  section  upon 
such  an  attempt  to  prefer  creditors  consists  in  the  right  of  the 
assignee  of  the  insolvent  to  recover  the  property  sought  to  be 
transferred. — Id. 

5.  Fraudulent  Discharge — Agreement  to  Pay  Certain  Creditors 

IN  Full. — Under  section  49  of  the  Insolvent  Act  of  1880,  a 
discharge  granted  to  an  insolvent  debtor  is  invalid  and  will  be 
set  aside,  if  tlie  insolvent,  pending  his  application  for  a  discharge, 
verbally  agrees  with  certain  of  his  creditors  to  pay  them  their 
claims  in  full  in  consideration  of  their  not  opposing  his  applica- 
tion. Such  an  agreement  is  a  "  pecuniary  consideration  or  obli- 
gation," within  the  meaning  of  that  section. — Estudillo  v.  Meyer- 
stein,  317. 

6.  Setting  Aside  Discharge — Form  of  Proceeding. — Under  section 

53  of  the  Insolvent  Act,  a  discharge  fraudulently  granted  may 
be  set  aside  by  the  court  which  granted  it,  in  any  suitable  pro- 
ceeding brought  for  that  purpose.  The  applications  to  set  aside 
need  not  necessarily  be  made  by  motion  in  the  insolvency  pro- 
ceedings.— Id. 

7.  Judgment  against  the  Insolvent — Discharge  must  be  Pleaded. — 

A  judgment  regularly   rendered   against  a  debtor  after  his  dis- 
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INSOLVENCY   (Continued). 

charge  in  insolvency,  on  an  indebtedness  existing  at  the  time  he 
was  adjudged  insolvent,  is  binding  upon  him,  if  he  omits  to 
plead  his  discharge  in  the  action  in  which  the  judgment  was 
rendered. — Anderson  v.  Ooff,  63. 

8.  Insolvency  op  Plaintiff — Assignee  need  not  be  Substititted — 

Where  one  of  the  plaintiffs  in  an  action  is  adjudged  an  insolvent 
during  its  pendency,  his  assignee  need  not  be  substituted  in  his 
place. — Stetcart  v.  Spaulding,  264. 

9.  Judgment   against   Assignee — ^Appeal — Stat   of   Execution   by 

Official  Bond. — Where  an  assignee  in  insolvency  appeals  from  a 
judgment  rendered  against  him  in  an  action  for  the  settlement 
of  the  affairs  of  a  partnership  of  which  the  insolvent  was  a 
member,  his  official  bond  does  not  operate  to  stay  proceedings  un- 
der the  judgment. — Buhlert  v.  Superior  Court,  97. 

10.  Payment  of  Money  into  Court — Refusal  of  Assignee — Con- 
tempt.— In  such  an  action,  the  judgment  may  direct  the  assignee 
to  pay  into  court  the  money  in  his  hands  adjudged  to  belong 
to  the  other  partner,  and  upon  his  refusal  so  to  do  may  punish 
him  for  contempt. — Id, 

See  Homestead,  4,  5. 

INSTRUCTIONS.  See  Adverse  Possession,  1 ;  Criminal  Law,  10-14, 
18,  26,  27,  29-31,  32;  Estates  of  Deceased  Persons,  8,  17;  In- 
solvency, 2,  3;  Negligence,  5,  9;  Nuisance,  2. 

INSURANCE. 

1.  Fire  Insurance — Authority  of  General  Agent — Waiver  of  Con- 

ditions.— ^The  general  agent  of  a  fire  insurance  company,  author- 
ized to  represent  it  and  transact  its  business  at  a  particular 
place,  has  power  to  waive  the  conditions  inserted  in  a  policy 
in  favor  of  the  company. — Kruger  v.  Western  Fire  and  Marine 
Insurance  Company,  91. 

2.  Waiver  by  General  Agent — Representations  at  Time  of  Insur- 

ance.— A  condition  in  a  policy  of  fire  insurance  exempting  the 
insurer  from  liability  for  loss  occurring  while  petroleum  is  kept 
or  used  on  the  insured  premises  is  waived,  if  the  general  agent 
of  the  insurer,  having  knowledge  at  the  time  the  insurance  was 
affected  that  petroleum  was  kept  and  used,  consented  thereto, 
and  represented  to  the  insured  that  such  use  would  not  vitiate 
the  policy. — Id, 

3.  Waiver  Continues  during  Renewals  of  Policy. — ^A  waiver  of  cer- 

tain conditions  in  the  policy,  made  by  the  insurer  at  the  time  the 
insurance  was  originally  effected,  continues  during  the  subse- 
quent renewals  of  the  policy. — Id, 

4.  Fire  Insurance — Construction  of  Policy — Actual  Cash  Value 

of  Building — Depreciation — Evidence. — ^The  action  was  brought 
on  a  policy  of  fire  insurance  to  recover  for  a  loss  caused  by  the 
burning  of  the  insured  building.  The  policy  in  question  con- 
tained a  provision  that  in  no  case  should  the  claim  for  loss 
be  for  a  greater  sum  than  the  actual  damage  to  or  cash  value 
of  the  property  at  the  time  of  the  fire;  that  the  cash  value 
of  the  property  should  in  no  case   exceed  what  would   be  the 
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cost  to  the  assured  at  the  time  of  the  fire  of  replacing 
the  same;  and  in  case  of  the  depreciation  of  the  property 
fiom  use  or  otherwise,  a  suitable  deduction  from  the  cash 
cost  of  replacing  the  same  should  be  made  to  ascertain  the 
actual  cash  value.  On  the  trial,  a  witness,  having  testified  as  to 
the  cost  of  replacing  the  building,  was  asked  by  the  defendant 
what  would  be  a  reasonable  deduction  from  his  estimate  of  the  cost 
of  rcphicing  fv.r  depreciations  in  the  value  of  the  original  build- 
ing since  the  time  it  was  built.  The  court  excluded  the  ques- 
tion on  the  ground  that  it  was  immaterial.  Held,  that  the  rul- 
ing was  projjtr,  as  the  material  question  was,  What  was  the 
actual  condition  and  value  of  the  building  at  the  time  of  the 
fire? — Hegard  v.  California  Insurance  Oo,,  536. 

5.  Fire    Insvrance — Notice    and    Preliminary    Proof    of    Loss — 

Waiver — Proceedings  for  Arbitration. — A  provision  in  a  policy 
of  fire  insurance,  requiring  the  assured  in  case  of  loss  to  forth- 
with give  notice  thereof  to  the  insurer,  and  produce  a  certificate 
of  preliminary  proof  from  a  notary  or  magistrate,  is  waived,  if 
the  insurer,  after  learning  of  the  loss,  makes  no  objection  to 
the  absence  of  the  notice  and  preliminary  proof,  but  joins  in  pro- 
ceedings for  determining  the  loss  by  arbitration,  which  pro- 
ceedings were  required  by  the  policy  to  be  taken  after  proof  of 
the  loss  had  been  received  in  due  form.  And  this  result  follows, 
although  the  policy  contains  a  provision  that  no  condition  there- 
of shall  be  altered,  annulled,  or  waived,  except  by  the  written 
indorsement  of  the  president  or  secretary  of  the  insurer. — Car- 
roll V.  Girard  Fire  Ins,  Co,,  297. 

6.  Ratification  by  Insurer  of  Acts  of  Agent. — In  such  a  case,  the 

insurer  cannot  deny  the  authority  of  its  agents  to  waive  the 
provision  of  the  policy  as  to  notice  and  preliminary  proof,  when 
it  adopts  their  acts  in  that  regard,  and  relies  on  the  award  as 
a  defense  to  an  action  to  recover  for  the  loss. — Id, 

7.  Provision  for  Submission  to  Arbitration. — Such  a  waiver  is  not 

prevented  by  a  provision  in  the  submission  to  arbitration,  to  the 
effect  that  the  appointment  "  is  without  reference  to  any  ques- 
tion or  matters  of  difference  within  the  terms  and  conditions  of 
the  insurance,  and  is  not  to  be  taken  as  any  waiver  upon  the 
part  of  the  companies  of  the  said  conditions  in  their  policies, 
in  case  they  elect  to  avail  themselves  of  them." — Id. 

8.  Action  to  Recover  Loss — Submission  to  Arbitration  Essential 

Prerequisite — Amount  of  Recovery. — The  policy  in  question 
provided  that  in  case  differences  should  arise  touching  any  loss 
or  damage,  the  matter  might  be  submitted  to  arbitrators,  whose 
award  in  writing  should  determine  the  amount  of  such  loss  or 
damage,  but  not  decide  the  question  of  the  liability  of  the 
insurer,  and  that  no  action  could  be  maintained  against  the  in- 
surer for  the  recovery  of  any  claim  under  the  policy  until  an 
award  had  been  obtained  fixing  such  claim.  Held,  that  the  sub- 
mission to  arbitration  was  a  condition  precedent  to  the  right 
of  the  assured  to  recover  for  a  loss,  and  that  the  action  should 
be  for  the  amount  as  fixed  by  the  award. — Id. 

9.  Pleading — Complaint   must  Allege  Award. — In   such   an  action, 

the  complaint  must   specifically  allege  the  award,  or  show  that 
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it  was  prevented  by  the  fraudulent  "onduct  of  the  insurer;  an 
allegation  that  the  plaintiff  has  duly  performed  and  kept  all 
the  conditions  of  the  policy  is  not  sufficient. — Id, 

INTENT.    See  Chimin al  Law,  H;  Sale,  1. 

INTEREST.  See  Corpobations,  10;  Estates  of  Deceased  Persons, 
16;  Judgment,  4;  Landlord  and  Tenant,  4,  5,  11;  Mort- 
gage, 2,  9;  Promissory  Note,  3;  Street  Assessment,  2. 

INTEHPLEADER.    See  Supplementart  Pbogeedings,  5. 


JUDGMENT. 

1.  Justice's    Court — Misnomer    of    Defendant — ^Validity   of    Pro- 

ceedings.— In  an  action  in  a  Justice's  Court,  the  designation 
of  a  defendant  whose  true  name  is  John  C.  McDonald  as  John 
McDoneil  does  not  invalidate  a  judgment  by  default  obtained 
against  him,  nor  subsequent  proceedings  had  thereon. — Allison  v. 
Thomas,  562. 

2.  Action  against  Partners — Judgment  against  Party  Served. — 

In  an  action  against  alleged  partners,  in  which  only  one  is  served 
with  summons  or  appears,  a  judgment  rendered  against  all  the 
defendants,  with  a  direction  that  it  may  be  enforced  against  the 
joint  property  of  all,  and  against  the  separate  property  of  the 
one  served,  is  not  void  as  to  the  latter. — Btevcart  v.  Spaulding, 
264. 

3.  Judgment  on   Partnership   Cause  of   Action — Evidence — ^Vari- 

ance.— The  action  in  which  the  judgment  was  rendered  was 
brought  in  Nevada,  and  the  complaint  therein  described  the 
plaintiffs  as  partners.  Pending  the  action,  the  partnership  was 
dissolved,  and  the  judgment  was  rendered  in  favor  of  the  plain- 
tiffs individually.  Held,  that  the  judgment  was  valid,  and  that 
its  admission  in  evidence  in  the  present  action  was  not  a  vari- 
ance.— Id. 

4.  Foreign  Judgment — Interest  on  how  Computed. — Where  a  judg- 

ment rendered  in  a  foreign  state  directs  that  a  portion  thereof 
bear  interest  at  a  specified  rate,  but  is  silent  as  to  the  rate 
of  interest  on  the  balance,  in  an  action  on  the  judgment  in 
California,  interest  on  the  balance  should  be  computed  at  the  rate 
allowed-  by  the  law  of  the  foreign  state;  but  the  allowance  of  a 
less  rate  of  interest  is  not  error  of  which  the  judgment  debtor 
can    complain. — Id, 

See  Amendment,  2,  3;  Appeal,  3-5,  9,  11,  12,  17,  20;  Com- 
promise; Corporations,  6,  7;  Costs;  Criminal  Law,  7; 
DivoECE;  Ejectment,  3;  Estates  of  Deceased  Persons,  6, 
7;  Homestead,  1;  Insolvency,  7,  9;  Mortgage,  7,  11;  New 
Trial,  4:  Statute  of  Limitations,  7;  Summons,  2,  6,  7; 
Supplementary  Proceedings,  4;  Vendor  and  Vendee,  3; 
Writ  of  Error. 
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JUDGMENT  ROLL.     See  New  Tkial,  2;  Fleaduvg,   10;  Statute  of 

LiMITATIONSi    12. 

JUDICIAL  NOTICE.     See  Point  San  Jobe  Military  Reservation,  1. 

JURISDICTION.  See  Amendment,  2;  Appeal,  12,  20;  Chiminal  Law, 
18;  Habeas  Corpus;  Insolvency,  3;  Mortgage,  11;  New 
Trial,  5;  Prohibition;  Receiver;  Summons,  6,  7. 

JURY  AND  JURORS. 

1.  Practice — Dismissal  of  Juror  after  Completion  of  Panel — Bias. 

— The  action  was  brought  by  a  landlord  against  his  tenant  to 
recover  rent  and  the  restitution  of  the  leased  premises,  and  was 
tried  before  a  jury.  After  the  jury  was  completed,  and  the 
trial  ready  to  proceed,  one  of  the  jurors,  who  had  been  previously 
accepted  as  competent  by  each  of  the  parties,  upon  learning  the 
nature  of  the  cction,  expressed  himself  r.  3  hostile  to  all  land- 
lords. He  was  thereupon  challenged  by  the  plaintiff  for  cause, 
and  dismissed  frOm  the  panel.  Held,  that  the  dismissal  was 
proper. — Lawlor  v.   Linforth,  205. 

2.  Practice — Refusal  to  Allow  Legal  Argument  to  Jury. — The  re- 

fusal of  the  court  to  allow  counsel  to  read  law  books,  or  to  make 
an  argument  on  the  law  of  the  case,  to  state  what  he  claimed 
to  be  the  law,  to  the  jury,  is  not  error. — Sullivan  v.  Royer,  248. 

See  Criminal  Law,  1,  22,  23;  Estates  of  Deceased  Persons, 
8;  Malicious  Prosecution;  New  Trial,  9,  10;  Verdict. 

JUSTICE'S  COURT.  See  Amendment,  2;  Appeal,  6;  Criminal  Law, 
18;  Judgment,  1;  New  Trial,  5;  Summons,  6,  7. 

JUSTIFICATION  OF  SURETIES.     See  Appeal,  7,  8. 

LAND.    See  Amendment,  4;  Attachment,  1,  2;  Public  Lands. 

LANDLORD  AND  TENANT. 

1.  Lease — Assignment — Covenants     Running     with     Land — Cove- 

nants to  Repair  and  Surrender. — Assignees  of  undivided  and 
unequal  interests  in  a  lease,  while  holding  as  tenants  in  common, 
are  jointly  and  severally  liable  on  covenants  in  the  lease  to  repair 
and  to  deliver  up  the  demised  premises  at  the  end  of  the  term. 
Such  covenants  are  connected  with  the  estate  and  run  with  the 
land,  and  vest  in  point  of  benefit  and  liability  in  the  assignees, 
while  the  personal  privity  of  contract  between  the  lessor  and 
the  lessee  remains  unaffected  by  the  transfer. — Cohum  v.  Qoodall, 
498. 

2.  Ejectment  against  Assignee — Waiver  of  Claim  for  Damages — 

Subsequent  Action  for  Breach  of  Covenant — Estoppel. — An 
action  of  ejectment,  brought  by  a  lessor  against  an  assignee  of 
the  lessee  to  recover  possession  of  the  demised  premises,  after 
the  expiration  of  the  term,  does  not  operate  to  estop  the  lessor 
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LANDLORD  AND  TENANT    (Continued). 

from  maintaining  a  subsequent  action  against  the  assignee  to 
recover  damages  for  a  breach  of  a  covenant  in  the  lease  to  sur- 
render the  possession  at  the  expiration  of  the  term,  when  all 
claim  for  damages,  by  reason  of  the  unlawful  withholding,  is 
expressly  waived  in  the  prior  action. — Id. 

3.  Surrender  by  Assignee — Failure  of  Lessor  to  Obtain  Posses- 

sion.— A  written  surrender  of  a  lease,  executed  by  an  assignee 
of  the  lessee  to  the  lessor,  does  not  operate  to  dissolve  the 
relation  of  landlord  and  tenant  existing  between  them,  if  the 
lessor  fails  to  obtain  possession  of  the  demised  premises  under 
the  surrender,  and  such  failure  is  due,  in  any  degree,  to  the 
act  or  neglect  of  the  assignee. — Id. 

4.  Measure  of  Damages — Interest — Unliquidated  Damages. — In  an 

action  by  a  lessor  to  recover  damages  for  the  breach  of  a 
covenant  in  the  lease  to  surrender  the  demised  premises  at  the 
expiration  of  the  term,  the  plaintiff  is  not  entitled,  under  sec- 
tion 3287  of  the  Civil  Code,  to  recover  interest  on  the  damages 
awarded  him  for  the  unlawful  withholding,  because  such  damages 
are  unliquidated  and  uncertain,  and  can  only  be  made  certain 
by  proof  and  adjudication. — Id, 

5.  Oppressive  Withholding — Interest  not  Becovebable  on  Account 

OF. — In  such  an  action,  the  plaintiff  is  not  entitled,  under  section 
3288  of  the  Civil  Code,  to  recover  interest  on  the  damages 
awarded  on  the  ground  that  the  withholding  was  oppressive,  be- 
cause such  interest  is  only  recoverable  in  cases  not  arising  from 
contract. — Id. 

6.  Possession — Damages  Caused  by  Withholding — Evidence. — On  a 

review  of  the  evidence,  held,  that  the  finding  that  the  defendants 
continued  in  possession  of  the  demised  premises  from  the  expira- 
tion of  the  lease  until  the  commencement  of  the  action  was  sus- 
tained, and  that  the  evidence  tending  to  show  the  amount  of 
the  damages  caused  by  the  withholding  was  properly  admitted. 
Id, 

7.  Lease — Covenants  for  Purchase  and  Sale — Performance — De- 

fault— Tender. — Where  a  lease  contains  a  provision  giving  the 
lessee  the  privilege  of  purchasing  the  demised  premises  at  any 
time  during  the  term,  upon  the  payment  of  a  stipulated  sum  to 
the  lessors,  the  covenants  for  the  payment  of  the  purchase  price 
by  the  lessee,  and  for  a  conveyance  by  the  lessors,  are  mutual 
and  dependent,  and  neither  party  can  put  the  other  in  default 
without  tendering  a  performance  on  his  part,  unless  the  other 
party  waives  such  performance. — Heine  v.  Treadxcell,  217. 

8.  Insufficient  Allegation  op  Tender. — An  allegation  by  the  lessee 

that  ever  since  a  day  prior  to  the  expiraiion  of  the  lease  "  he 
has  been  and  still  is  ready  and  willing  to  perform  each  and 
all  of  the  covenants  and  conditions  of  said  agreement  on  his  part 
to  be  kept  and  performed,  and  to  pay  to  the  lessors  the  full 
sum  thereby  agreed  to  be  paid,  upon  the  performance  on  their 
part  of  the  covenants  and  conditions  by  them  so  to  be  kept  and 
performed,"  is  not  an  averment  that  he  tendered  the  purchase 
price. — Id. 

9.  Refusal  of  Lessor  to  Convey — Waiver  of  Tender. — The  refusal 

of  the  lessor  to  convey  after  the  termination  of  the  lease  does 
not  relieve  the  lessee  of  the  necessity  of  proving  a  previous  ten- 
der—id. 
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LANDLORD  AND  TENANT    (Continued). 

10.  Lease   fob   Indefinite  Term — Agreement  not  to  be  Performed 

WITHIN  Year — Statute  of  Frauds. — A  lease  of  real  estate  until 
such  time  as  the  lessor  should  pay  the  lessee  a  certain  indebted- 
ness is  neither  an  agreement  that  by  its  terms  is  not  to  be 
performed  within  a  year  from  the  making  thereof,  nor  an  agree- 
ment  for  a  leasing  for  a  longer  period  than  one  year,  and  is 
not  required  to  be  in  writing. — Baynor  v.  Drew,  307. 

11.  Id. — Promissory   Note — Parol   Agreement    Contradicting — ^Pay- 

ment OF  Interest — Lease — Rent. — A  stipulation  in  a  parol 
agreement  of  lease,  to  the  effect  that  the  rent  as  it  accrued  should 
offset  the  interest  on  a  certain  promissory  note  executed  at  the 
time  of  the  agreement  by  the  lessor  to  the  lessee,  is  not  contra- 
dictory of  a  provision  in  the  note  to  the  effect  that  if  the 
interest  was  not  paid  as  it  became  due  it  should  be  compounded. 
—Id. 

12.  Repairs  by  Tenant — ^Liability  of  Landlord  for. — A  tenant  is  not 

entitled  to  reimbursement  from  the  landlord  for  sums  expended 
by  him  in  repairing  the  leased  premises,  unless  he  notifies  the 
landlord  of  his  intention  to  repair,  as  provided  by  section  1942 
of  the  Civil  Code.— /d. 

See  Jury  and  Jurors,  1;  Nuisance,  6. 
LARCENY.     See  Criminal  Law,  17,  34. 
LEASE.    See  Landlord  and  Tenant;  Mortqags,  8. 
LEGISLATURE.    See  Constitutional  Law. 
LEVEE.     See  Pleading,  6. 
LEVY.    See  Attachment,  1,  2,  6,  7;  Exxctttion,  1,  2. 

LICENSE. 

Discrimination — Constitutional  Law. — An  ordinance  of  a  board 
of  supervisors  levying  a  license  tax  upon  all  sheep  which  are 
pastured  in  the  county,  but  exempting  from  the  payment  thereof 
those  persons  who  list  their  sheep  as  taxable  property  in  the 
county,  and  pay  taxes  on  them  as  such,  is  in  violation  of  section 
21  of  article  1  of  the  constitution,  prohibiting  the  granting  of 
privileges  or  immunities  to  any  class  of  citizens  which  are  not 
granted  to  all  citizens. — Lassen  County  v.  Cone  387. 

See  Nuisance,  4;  Public  Officer. 

LIEN.    See  Costs;  Homestead,  2;  Miner's  Lien;  Mortgage;  SaijBj 
1-3;  Vendor  and  Vendee,  3. 

LIMITATIONS.    See  Statute  of  Limitationb. 

LIS  PENDENS.    See  Abatement. 
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LOAN.    See  Convebsion,  1;  Cooporations,  10;  Estates  of  Deceased 
Pebsonb,   16. 

LOCATION.    See  Mines  and  Mininq,  1-6;  Mineb's  Lien,  4. 

LOS  ANGELES.     See  Municipal  Ck)EPOBATioNs,  4;    Stbeet  Assess- 
ment, 9. 


MALICIOUS  PROSECUTION. 

Want  of  Probable  Cause — Nonsuit — Indecent  Exposube. — ^Tho 
action  wus  brought  to  recover  damages  for  the  malicious  prose- 
cution of  a  charge  of  indecent  exposure.  On  the  trial,  a  nonsuit 
was  granted,  on  the  ground  that  the  evidence  failed  to  show  a 
want  of  prabable  cause  for  the  prosecution.  The  plaintiff  testi- 
fied that  at  the  time  of  the  alleged  exposure  he  did  not  know  that 
he  was  in  sight  of  any  one,  or  at  a  place  where  he  was  likely 
to  be  seen,  and  that  he  made  no  improper  exposure  of  his  person. 
He  further  testified  that  he  supposed  the  place  was  one  frequently 
used  for  the  purpose  for  which  he  was  using  it.  Held,  that  the 
question  as  to  the  want  of  probable  cause  should  have  been 
submitted  to  the  jury. — Simmons  v.  Brinkmeyer,  486. 

MANDAMUS. 

Issuance  of  Subpcena — Attendance  before  United  States  Land 
Officials. — A  writ  of  mandate  will  not  lie  to  compel  a  judge 
of  the  Superior  Court  to  issue  a  subpoena  to  certain  persons,  com- 
manding them  to  appear  and  testify  before  the  register  and 
receiver  of  a  United  States  land-office,  in  a  proceeding  before 
such  officers,  involving  the  right  to  purchase  certain  public  landa 
of  the  United  States. — Boom  v.  De  Haven.  280. 

See   CONTEICFT,    1. 

MANSLAUGHTER.    See  Mubdeb  and  Manslaughter. 
MAP.    See  Dedication,  1,  3 ;  Street  Assessment,  6. 
MARRIAGE.    See  Estates  of  Deceased  Pebsons,  17. 
MARRIED  WOMEN.     See  Cbiminal  Law,  17. 

MASTER  AND  SERVANT. 

Fellow-sebvants. — The  brakeman  and  conductor  on  a  railroad  train 
are  fellow-servants. — Brown  v.  Central  Pacific  R.  R.  Co.,  523. 

See  Negligence,  1-7. 

MEASURE  OF  DAMAGES.    See  Damages. 

MILITARY  RESERVATION.    See  Point  San  Jose  Militabt  Resbbva- 

TION. 


Digitized  byVjOOQlC 


Miner's  Lien,  673 


MINES  AND  MINING. 

1.  MuTiiTo  Claim — Notice  of  Location — ^Amended  Notice — Omission 

OP  Names  of  Pbiob  Logatobs — ^Abandonment. — Where  several 
persons  post  a  notice  of  location  on  a  mining  claim,  and  sign 
the  same  as  locators,  a  subsequent  notice  posted  on  the  same 
claim,  signed  by  a  part  only  of  the  original  locators,  and  by 
other  persons  whose  names  were  not  on  the  first  notice,  is  an 
original  notice  so  far  as  the  new  locators  are  concerned,  but 
does  not  affect  the  rights  of  the  prior  locators  whose  names  are 
omitted,  nor  operate  as  an  abandonment  of  the  first  notice  by  the 
persons  whose  names  are  signed  to  both ;  and  in  an  action  by  all 
the  persons  whose  names  are  signed  to  the  notices,  to  quiet  their 
title  as  against  an  adverse  claimant,  the  second  notice  is  admissi- 
ble in  evidence. — Thompson  v.  8pray,  528. 

2.  Evidence  op  Citizenship — Children  Born  in  State — ^Nonsuit. — 

In  such  an  action,  the  evidence  of  one  of  the  plaintiifs  that  he 
was  a  citizen  of  the  United  States  at  ihe  time  of  the  location, 
and  that  the  other  plaintiffs  were  his  children,  and  were  all 
born  in  the  state  of  California,  is  sufficient  proof  of  the  citizen- 
ship of  the  plaintiffs  to  prevent  a  nonsuit  on  the  ground  that 
they  were  not  citizens  at  the  time  of  the  location. — Id. 

3.  Minors  mat  Make  Location. — ^Under  section  2319  of  the  United 

States  Revised  Statutes,  minors  who  are  citizens  of  the  United 
States  may  locate  mining  claims. — Id. 

4.  Ratification  op  Location — Bbinoing  Suit. — ^An  unauthorized  lo- 

cation of  a  mining  claim  in  the  name  of  a  third  person,  by  one 
assuming  to  act  as  his  agent,  may  be  ratified  by  the  former; 
and  the  bringing  of  a  suit  by  him  to  quiet  the  title  acquired 
under  the  location  is  a  sufficient  ratification. — Id. 

5.  Recobding  and  Filing  Notice — Custom. — In  the  absence  of  a  cus- 

tom requiring  it,  the  recording  of  a  notice  of  location  of  a 
mining  claim  is  not  essential  te  its  validity;  and  even  where 
such  a  custom  prevails,  the  fact  that  the  notice  is  recorded  before 
it  is  posted  does  not  render  it  invalid. — Id. 

6.  Excessive  Location,  Validity  of. — A  location  of  a  mining  claim 

is  not  invalid  because  the  notice  of  location  claims  more  land 
than  the  locators  are  entitled  by  law  to  hold.  In  such  a  case, 
the  location  is  good  for  so  much  as  the  locator  is  entitled  to 
hold,  and  void  for  the  excess  only. — Id. 

7.  Action  to  Quiet  Title  to  Claim — Averment  to  Citizenship. — 

The  complaint  in  an  action  to  <^uiet  title  to  a  mining  claim,  which 
does  not  show  on  its  face  that  it  is  brought  under  section  2326  of 
the  United  States  Revised  Statutes,  is  not  defective  for  failing 
to  allege  that  the  plaintiff  is  a  citizen  of  the  United  States. — Id. 

See  Miner's  Lien;  Mining  Cobpobations. 

MINER'S  LIEN. 

1.  Statement  of  Terms.  Time  Given,  and  Conditions  of  Contract. 
— Under  section  1187  of  the  Code  of  Civil  Procedure,  a  claim 
of  lien  for  labor  performed  on  a  mining  claim,  which  states  the 

LXXII.    CAL.— 43 
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MINER'S  LIEN   (Continued). 

kind  and  number  of  days  of  labor,  with  the  dates  between  which 
it  was  performed,  tlie  price  agreed  to  be  paid  therefor  per  day, 
and  the  aggregate  amount  due,  and  that  "  the  terms  of  payment 
for  said  labor  were  cash  as  soon  as  said  labor  was  performed," 
sufficiently  shows  the  terms,  time  given,  and  conditions  of  the 
contract. — Trcdinnick  v.  Red  Cloud  Consolidated  Mining  Com- 
pany,  78. 

2.  Description  of  Property  ky  Common  Name. — A  description  in  the 

claim  of  lien  of  the  property  on  which  the  labor  was  performed  as 
"  that  certain  mine  commonly  called  the  Red  Cloud  Mine,  situate 
in  the  Bodie  Mining  District,  Bodie  township,  in  Mono  County," 
is  sufficient  to  identify  the  property  to  be  charged  with  the  lien, 
when  it  appears  from  the  evidence  that  the  mine  was  well  known, 
and  commonly  spoken  of  as  the  "  Red  Cloud  Mine,"  and  that 
the  word  "  mine "  meant  the  whole  claim  or  body  of  mining 
ground. — Id. 

3.  Evidence — Character   and  Amount  of  Labor. — On   a  review   of 

the  evidence,  and  of  certain  admissions  made  by  the  defendants 
at  the  trial,  held,  that  the  proof  as  to  the  character  and  amount 
of  labor  performed  by  the  plaintiff  was  sufficient  to  support  the 
judgment. — Id, 

4.  Consolidated  Mining  Locations — Designation  of  Amount  Due. — 

Section  1188  of  the  Code  of  Civil  Procedure,  providing  in  effect 
that  when  a  claim  of  lien  is  filed  against  two  or  more  mining 
claims  owned  by  the  same  person,  the  claimant,  in  order  to 
gain  priority  over  other  lienors,  must  designate  the  amount  due 
to  him  on  each  mining  claim,  does  not  apply  to  a  case  where 
the  property  on  which  the  labor  was  performed  originally  con- 
sisted of  several  mining  locations  which  had  been  consolidated, 
and  were  owned  and  worked  as  one  mine  by  the  person  against 
whom  the  lien  is  filed. — Id. 

MINING  CORPORATIONS. 

Failure  of  Directors  to  Post  Report — Action  to  Recover  for — 
Finding — Evidence. — In  an  action  by  a  stockholder  against  the 
dirctors  of  a  mining  company  to  recover  damages  for  their 
failure  to  post  certain  reports  and  current  accounts,  as  required 
by  the  act  of  1880,  a  finding  that  during  the  month  alleged  the 
corporation  was  engaged  in  working  their  mine,  and  thereby 
received  and  disbursed  moneys  and  incurred  liabilities,  held,  sup- 
ported by  the  evidence. — Beal  v.  Oshorne,  305. 

MINORS.    See  Estates  of  Deceased  Persons,  5-9;  Mines  and  Min- 
ing, 4. 

MINUTE-BOOK.     See  Appeal,  2. 

MISDEMEANOR.    See  Criminal  Law,  18. 

MISNOMER.     See  Judgment,  I. 

MISTAKE.     See  Appeal,  15,  16;  Fraudulent  Conveyance, 
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MORTGAGE. 

1.  Deed  Given   as   Security — Title  does   not   Pass  bt — ^Rioht  op 

Possession. — A  deed  absolute  on  its  face,  given  to  secure  the 
payment  of  a  promissory  note,  is  a  mortgage,  and  does  not  con- 
vey the  title,  nor  give  the  right  of  possession  of  the  mortgaged 
premises  to  the  mortgagee. — Raynor  v.  Drew,  307. 

2.  Mortgagee  in  Possession — Agreement  for  Application  of  Rents. 

— An  agreement  between  a  mortgagor  and  a  mortgagee  in  pos- 
session, or  a  mortgagee  authorized  to  collect  the  rents  of  the 
mortgaged  premises,  to  the  effect  that  the  excess  of  the  rents 
over  and  above  the  interest  of  the  mortgage  debt  shall  be  applied 
to  other  indebtedness  due  from  the  mortgagor  to  the  mortgagee, 
is  valid. — Deviick  v.  Cuddihy,   110. 

3.  Possession  by  Mortgagee  under  Lease — Adverse  Possession. — 

Where  a  mortgagee  enters  into  possession  of  the  mortgaged 
premises  under  a  parol  lease  from  the  mortgagor  for  one  year, 
by  the  terms  of  which  the  rent  as  it  accrues  is  to  be  applied  to 
the  payment  of  the  interest  on  the  mortgage  debt,  his  possession, 
under  section  326  of  the  Code  of  Civil  Procedure,  cannot  be  held 
to  be  adverse  until  the  expiration  of  five  years  from  the  last 
payment  of  rent. — Raynor  v.  Drew,  307. 

4.  Redemption  of  Mortgage — Action  fob  against  Mortgagee  in  Pos- 

session.— Under  section  346  of  the  Code  of  Civil  Procedure,  an 
action  to  redeem  a  mortgage  may  be  brought  by  the  mortgagor 
against  the  mortgagee  in  possession  at  any  time,  unless  the 
mortgagee  has  maintained  an  adverse  possession  of  the  mort- 
gaged premises  for  five  years  after  breach  of  some  condition 
of  the  mortgage. — Id. 

5.  Repairs  by  Mortgagee — Permanent  Improvements — Liability  of 

Mortgagor  for. — A  mortgagee  in  possession  may  make  such  re- 
pairs on  the  mortgaged  property  as  are  reasonably  necessary 
for  its  preservation,  but  cannot  make  permanent  improvements, 
or  things  which  conduce  merely  to  his  comfort  or  convenience. — 
Id, 

6.  Mortgagor  when   not   Estopped   to   Deny   Liability. — Where   a 

mortgagee  in  possession  erects  permanent  improvements  on  the 
mortgaged  premises,  but  with  full  knowledge  that  the  mortgagor 
could  redeem,  if  he  chose,  under  the  belief  that  no  redemption 
would  be  made,  the  mortgagor  is  not  estopped  from  denying  his 
liability  for  such  improvements  by  reason  of  the  fact  that  he 
knew  they  were  bing  made,  and  did  not  object  to  them. — Id. 

7.  Assignment  of  Notes   Secured   by — ^Release — ^L^roinal   Entry 

ON  Record — Bona  Fide  Purchaser — Personal  Judgment 
against  Mortgagor. — The  action  was  brought  to  foreclose  a 
mortgage  given  to  secure  the  payment  of  several  promissory  notes 
maturing  at  different  dates.  The  mortgage  was  duly  recorded, 
and  on  the  day  of  its  execution  the  notes  were  assigned  by  the 
mortgagee  to  the  plaintiff,  who  has  ever  since  been  the  owner 
thereof.  The  first  note  was  paid  at  its  maturity,  whereupon  the 
mortgagee,  with  the  consent  of  the  plaintiff,  caused  a  satisfaction 
of  the  mortgage  to  be  entered  in  the  margin  of  the  record 
thereof  in  the  following  words:  "Full  payment  and  satisfaction 
of  the  within  note  and  mortgage  hereby  acknowledged."  The 
mortgage  contained  a  provision  that  in  case  default  should  be 
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MORTGAGE    (Continued). 

made  in  the  payment  of  the  principal  or  interest  of  any  note,  as 
the  same  became  due,  then  the  whole  sum  remaining  unpaid  on 
the  notes  should  become  due  at  the  option  of  the  mortgagee,  or 
his  assigns,  and  that  suit  could  be  immediately  brought  to  fore- 
close the  mortgage.  On  default  in  the  payment  of  the  second 
note,  the  plaintiff  exercised  her  option,  and  brought  the  present 
action  to  foreclose  for  the  entire  mortgage  debt,  against  the 
mortgagors,  and  certain  bona  fide  purchasers  and  encumbrancers 
claiming  under  them  subsequent  to  the  discharge  of  the  mortgage. 
Held,  that  the  satisfaction  of  the  mortgage,  being  entered  with 
the  consent  of  the  plaintiff,  operated  to  discharge  the  mortgage 
lien,  but  did  not  extinguish  the  mortgage  in  so  far  as,  with  the 
notes,  it  constituted  a  contract  of  loan,  and  that  the  plaintiff 
was  entitled  to  a  personal  judgment  against  the  mort^ifagors  for 
the  entire  amount  of  the  mortgage  debt. — Beal  v.  Steves,  451. 

8.  Notice — Bona  Fide  Purchasers. — Held  further,  that  the  satisfac- 

tion of  the  mortgage  entered  in  the  margin  of  the  record  was 
not  notice  to  subsequent  purchasers  or  encumbrancers  that  only 
one  note  had  been  paid. — Id. 

9.  Failijbe  to  Pay  Interest — Election  to  Treat  Note  as  Due — 

Notice  to  Mortgagor.  —  A  notification  by  a  mortgagee  to  *^ 
mortgagor  of  his  election  to  consider  the  mortgage  debt  as  having 
become  due,  on  account  of  the  failure  of  the  mortgagor  to  pay 
the  interest  as  it  accrued,  is  sufficiently  given,  when  notices  to 
that  effect  are  left  at  the  residence  and  place  of  business  of 
the  mortgagor  with  persons  of  discretion  in  charge  thereof,  the 
mortgagor  being  absent  from  such  places,  and  the  niortgajjee,  after 
diligent  search  and  inquiry,  being  unable  to  ascertain  his  where- 
abouts.— Monroe  v.  Fohl,  568. 

10.  Foreclosure — Alix)wance  of  Coi  ^^^EI.  TYrs. — In  nn  action  to  fore- 

close a  mortgage  which  provides  that  the  ii^ort;Ta{»ee  shall  be 
entitled  to  a  specified  sum  as  coun^d  fcis  in  case  of  foreclosure, 
the  court  has  no  power,  under  the  net  of  M:?nh  127,  1S74.  to  make 
a  greater  allowance  for  counsel  fees  th.-iii  that  specified  in  the 
mortgage. — Id. 

11.  Foreclosure — Sale   of   Several   Tracts    ix   One   Parcel— Judg- 

ment MAY  Provide  for— Setfing  Aside  S  \le. — In  an  action  to 
foreclose  a  mortgage  covering  several  adjoining  tracts  of  land,  the 
court  has  jurisdiction  to  provide  in  the  judgment  for  a  sale 
of  the  mortgaged  premises  in  one  parcel :  and  a  sale  so  made,  if 
in  other  respects  lair,  will  not  be  set  aside  on  the  ground  that 
the  mortgagor  requested  the  sheriff  at  the  time  of  the  sale  to 
sell  the  land  in  separate  tracts. — Hopkins  v.  Wiard,  259. 

See  Attachment,  3;  Estates  of  Deceased  Persons,  2;  Sale, 
3;  Taxation,  3,  4. 

:\TOTTON.    See  Abandonment;  Appeal,  14,  21;  New  Trial. 

MUNICIPAL  CORPORATIONS. 

i.  Police  Regulation — Prohibiting  Keeping  op  Cows  in  San  Fran- 
cisco.— The  city  and  county  of  San  Francisco  has  power,  under 
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section  11  of  article  11  of  the  constitution,  and  the  act  of  April 
25,  1803,  to  enact  an  ordinance  prohibiting  the  keeping  of  more 
tlian  two  cows  within  certain  portions  of  the  city  limits. — In  the 
Matter  of  Linehan,  114. 

2.  FiBK  Limits — Regulation  of  Wooden  Buildings — Constitutionai. 

Law. — An  ordinance  of  the  city  and  county  of  San  Francisco 
prohibiting  the  alteration  or  repair  of  any  wooden  building  with- 
in certain  designated  fire  limits,  without  permission  in  writing 
signed  by  a  majority  of  the  firewardens,  and  approved  by  a 
majority  of  the  committee  on  fire  department  and  the  mayor,  is 
not  in  violation  of  the  fourteenth  amendment  of  the  constitution 
of  the  United  States.  Such  an  ordinance  is  not  unreasonable,  op- 
pressive, nor  special  in  its  operation;  nor  is  it  an  unwarrantable 
delegation  of  power  to  the  officers  named  therein;  nor  does  it 
deny  to  the  owner  of  such  building  the  equal  protection  of  the 
law,  nor  deprive  him  of  liberty  or  property  without  due  process 
of  law. — Ex  parte  Fiske,  125. 

3.  Publication  of  Ordinance — Intervening  Sunday. — A  provision  re- 

quiring a  municipal  ordinance  to  be  published  for  five  successive 
days  in  a  daily  newspaper  is  complied  with  by  such  publication 
for  five  successive  week  days,  although  a  Sunday  intervened  on 
which  there  was  no  issue  of  the  paper. — Id, 

4.  Los  Angeles — Damages  Caused  by  Overflow  of  River — Liability 

for. — The  city  of  Los  Angeles,  although  the  owner  of  the  bed  of 
the  Los  Angeles  River,  and  having  the  right  to  divert  its  waters 
and  sell  them  to  its  citizens,  is  not  liable  for  damages  caused 
to  private  property  situated  within  its  corporate  limits,  through 
a  sudden  overflow  of  the  waters  of  the  river. — Moure  v.  City  of 
Lo8  Angelea,  287. 

See  Taxation,  1,  2. 

MURDER  AND  MANSLAUGHTER.     See  Criminal  Law,  19-31. 

MUTUAL,  OPEN,  AND  CURRENT  ACCOUNT.    See  Account;  Plead- 
ing, 11,  12. 

NEGLIGENCE. 

1.  Master  and   Servant — Injury   to   C^hild — ^Fellow-servants. — ^A 

master  is  not  liable  for  injuries  inflicted  on  one  servant  by  the 
negligence  of  another  servant  in  the  same  common  employment, 
unless  such  injuries  are  traceable  to  the  persona]  negligence  of 
the  master.  This  rule  is  not  altered  by  the  fact  that  the  party 
injured  is  a  child. — Fisk  v.  Central  Pacific  R,  R.  Co,,  38. 

2.  Combined  Negligence  of  Master  and  Servant. — If  the  injuries  in- 

flicted on  the  servant  are  caused  by  the  combined  negligence  of 
the  master  and  a  fellow-servant,  the  master  is  liable  therefor. 
—Id. 

3.  Dangerous  Employment — ^Knowledge  of  Risk — ^Duty  of  Master 

to  Instruct  Youthful  Employees. — ^\^^he^e  a  servant  has  equal 
knowledge  with  the  master  of  the  danger  incident  to  the  work, 
he  takes  the  risk  upon  himself  if  he  goes  on  with  it.  This  rule, 
however,  presupposes  that  the  servant  has  sufficient  discretion  to 
appreciate  the  dangers  incident  to  the  work,  and  has  no  applica- 
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tion  to  the  case  of  young  and  inexperienced  children.  In  such  a 
case,  it  is  the  duty  of  the  master  not  only  to  warn  the  child, 
but  to  instruct  him  as  to  the  dangers  of  the  employment  and 
the  means  of  avoiding  them. — /d. 

4.  Foreman — Boss  of  Room — Unauthorized  Direction. — The  plain- 

tiff, a  child  twelve  years  of  age,  was  employed  by  the  foreman  of 
the  defendant's  boiler-shop  to  work  in  tlie  tool-room  connected 
therewith,  and  was  instructed  by  him  to  obey  the  boss  of  such 
room.  His  work  consisted  in  cleaning  tools,  putting  them  in 
place,  giving  them  to  the  employees,  and  in  doing  errands.  On 
the  day  of  the  injury  in  question,  there  being  no  work  for  him 
in  the  tool-room,  he  was  told  by  the  boss  to  go  into  the  adjoin- 
ing boiler-room  for  work.  This  he  did,  and  while  there  he  was 
directed  by  one  of  the  employees  of  that  room  to  assist  in  the 
working  of  a  dangerous  machine.  In  the  performance  of  this 
work,  he  incurred  the  injury  sued  for.  The  foreman  of  the 
boiler-shop  had  full  control  over  it,  and  was  authorized  to  em- 
ploy and  discharge  the  hands.  The  boss  of  the  tool-room  was 
merely  authorized  to  direct  the  manner  in  which  the  work  of 
that  room  was  to  be  performed,  and  had  no  power  to  employ 
the  hands.  Ileldy  that  the  boss  of  the  tool-room  had  no  authority 
to  direct  the  plaintiff  to  seek  employment  in  the  boiler-room,  and 
that  the  defendant  was  not  liable  for  the  injury. — Id. 

5.  Employer  and  Employee — Instructions — Burden  of  Proof — Un- 

avoidable Accident. — The  action  was  brought  by  the  employee 
of  a  warehouseman  against  the  latter  to  recover  for  personal 
injuries  caused  by  the  fall  of  certain  merchandise  through  the 
alleged  negligence  of  the  defendant  in  not  causing  it  to  be  prop- 
erly piled.  The  court  instructed  the  jury  that  "where,  in  the 
due  exercise  of  his  duties,  the  employee  is  injured  through  any 
appliance  or  surroundings  of  the  business,  and  it  does  not  appear 
that  the  employee  was  in  fault,  the  burden  is  on  the  employer 
to  show  that  he  himself  was  free  from  fault."  Held,  that  the 
instruction  was  erroneous,  as  it  took  from  the  jury  the  con- 
sideration of  the  question  whether  or  not  the  injury  was  caused 
by  unavoidable  accident. — Lindall  v.  Bode,  245. 

6.  Proof  of  Negligence. — In  such  a  case,  the   plaintiff,  in  order  to 

recover,  must  prove,  as  against  the  defendant,  enough  to  show 
a  fair  presumption  of  negligence,  and  of  resulting  injury  to 
himself. — Id, 

7.  Master  and  Servant — Defective  Machinery — Contributory  Neg- 

ligence— Knowledge  of  Risk. — A  servant  engaged  in  working 
about  defective  machinery  is  not  guilty  of  contributory  negli- 
gence in  so  doing,  unless  he  knows  or  might  have  known  that 
by  reason  of  the  defect  his  employment  involved  danger  to  him- 
self.— Colbert  v.  Rankin,  197. 

8.  Railroad — Injury  to  Trespasser  on  Track — Evidence. — The  ac- 

tion was  brought  to  recover  damages  for  personal  injuries  in- 
flicted on  the  plaintiff  through  the  alleged  negligence  of  the  de- 
fendant's employees.  At  the  time  of  the  injury,  the  plaintiff 
was  lying  in  an  unconscious  condition  by  the  side  of  the  de- 
fendant's track,  and  while  there  was  run  over  by  a  passing  train. 
The  negligence  was  claimed  to  consist  in  the  failure  of  the  engi- 
neer to  use  ordinary  diligence  in  stopping  the  train  after  seeing 
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the  plaintiff.  On  a  review  of  the  evidence,  held,  that  there 
was  no  negligence  shown  on  the  part  of  the  defendant  or  its 
employees.— Wi//iom«  v.  8.  P.  R.  R,  Co,,  120. 

9.  Railboao — Jumping  off  Moving  Cabs — Pboximate  Cause — In- 
struction.— The  action  was  brought  to  recover  damages  for  in- 
juries received  by  the  plaintiff  in  alighting  from  a  train  of  cars 
belonging  to  the  defendant.  The  main  point  at  issue  was,  wheth- 
er the  injury  was  caused  by  the  sudden  starting  of  the  cars  after 
they  had  stopped,  without  giving  the  plaintiff  a  reasonable  time 
to  alight,  or  by  her  negligently  jumping  from  the  train  while  it 
was  in  motion.  On  this  issue  the  evidence  was  conflicting.  The 
court,  after  charging  tho  jury  as  to  the  duty  of  railroad  com- 
panies to  stop  their  trains  a  reasonable  time  in  order  to  allow 
passengers  to  alight,  instructed  them  that  the  plaintiff  could  not 
recover  if  her  negligcr.ce  caused  or  contributed  to  the  injury. 
Eeldy  that  the  instruction  v.'j.3  proper,  and  that  the  omission  there- 
from of  the  word  "  proximal  ^  "  v/as  immaterial,  as  under  the  cir- 
cumstances the  negligence,  'A  any,  of  the  plaintiff,  must  have 
proximately  contributed  to  the  injury. — Craven  v.  C,  P.  R,  R, 
Co.,  346. 

10.  Evidence  of  Previous  Similar  Negligence. — In  such  a  case,  evi- 
dence that  the  plaintiff  had  within  a  year  previous  to  the  acci- 
dent, frequently  traveled  over  the  route  in  question,  had  fre- 
quently jumped  off  the  cars  while  in  motion,  and  had  been  warned 
against  the  danger  of  so  doing,  is  admissible. — Id. 

IL  Railroad — Contributory  Negligence. — The  action  was  brought  to 
recover  damages  for  the  death  of  a  conductor  on  one  of  the  trains 
of  the  defendant.  On  a  review  of  the  evidence,  held^  that  the 
brakeman  and  conductor  were  guilty  of  negligence  contributing  to 
the  injury,  and  that  the  defendant  was  not  liable. — Brown  v.  C. 
P.  R.  R.  Co.,  623. 

12.  Defective  Sidewalk — ^Liabilitt  fob  Injury  Caused  by. — ^The  ac- 

tion was  brought  to  recover  damages  for  personal  injuries  caused 
to  the  plaintiff  by  falling  down  a  hole  in  the  sidewalk  of  a 
populous  street  in  the  city  and  county  of  San  Francisco,  in  front 
of  the  defendant's  premises.  The  hole  was  used  by  the  defend- 
ant, without  any  license  from  the  city  authorities,  for  his  own 
convenience,  and  had  a  wooden  trap-door.  An  ordinance  of  the 
city  and  county  prohibited  the  use  of  wooden  coverings  for  ex- 
cavations in  the  sidewalks.  At  the  time  of  the  accident,  the 
plaintiff  was  rapidly  walking  along  the  sidewalk,  when,  her  at- 
tention being  momentarily  cafled  in  another  direction,  she  fell  into 
the  hole,  which  was  then  entirely  uncovered  and  unprotected.  The 
plaintiff  had  frequently  passed  along  the  sidewalk  at  that  place, 
but  had  no  knowledge  of  the  existence  of  the  hole.  On  the  trial, 
the  evidence  failed  to  show  who  had  removed  the  trap-door.  Held, 
that  the  plaintiff  was  not  guilty  of  contributory  negligence. — 
Barry  v.  Terkildsen,  254. 

13.  Nuisance — Evidence  of  Negligence. — Held  further,  that  the  hole 

was  in  the  nature  of  a  nuisance  on  account  of  the  constant  dan- 
ger which  it  presented  to  passers-by,  and  that  the  defendant  was 
liable  for  the  injury  without  proof  that  either  he  or  his  servants 
had  removed  the  trap-door. — Id. 
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14.  Repaib  of  Sidewalk — Negligence  of  Independent  Contractob. — 

The  fact  that  a  few  days  before  the  accident  the  defendant  em- 
ployed a  carpenter  to  repair  the  trap-door,  and  that  his  negli- 
gence contributed  to  the  accident,  does  not  relieve  the  defendant 
from  liability,  although  the  carpenter  was  an  independent  con- 
tractor.— Id, 

15.  Sidewalk  Fbesumed  to  be  Safe. — A  person  walking  along  the  side- 

walk of  a  street  in  a  city,  not  near  a  crossing,  has  a  right  to 
assume  that  the  place  is  safe. — Id. 

16.  Sheriff — Release  of  Attached  Property. — The  plaintiff  brought 

an  action  against  one  Bruce,  in  which  an  attachment  was  regu- 
larly issued  and  placed  in  the  hands  of  the  defendant  as  sheriff, 
who  levied  it  upon  certain  cattle  as  the  property  of  Bruce.  One 
Goss,  claiming  to  own  the  cattle,  commenced  an  action  of  claim 
and  delivery  therefor  against  the  defendant,  and  upon  executing 
the  undertaking  required  by  the  statute,  the  coroner  took  posses- 
sion thereof  and  delivered  them  to  him.  The  defendant  did  not 
execute  the  counter-undertaking  as  required  by  section  614  of 
the  Code  of  Civil  Procedure,  nor  did  he  except  to  the  sufficiency  of 
the  sureties  on  the  undertaking  given  by  Goss,  or  notify  the 
plaintiff  of  the  action  or  of  the  giving  of  the  undertaking.  Soon 
after  receiving  the  possession,  Goss  sold  the  cattle  and  left  the 
state.  In  the  action  brought  by  Goss,  judgment  was  rendered  in 
favor  of  the  defendant.  The  plaintiff  herein  recovered  judgment 
asainst  Bruce,  on  which  he  has  been  unable  to  realize  anything. 
Tne  judgment  against  Goss  has  not  been  enforced,  nor  any  portion 
of  it  paid.  At  the  time  of  the  execution  of  the  undertaking  by 
Goss,  he  and  the  sureties  thereon  were  and  since  have  continued 
to  be  insolvent.  Held,  that  the  defendant  was  guilty  of  negligence 
in  accepting  the  undertaking  given  by  Goss  without  compelling  the 
sureties  to  justify. — Noble  v.  Desmond,  330. 

NEGOTIABLE  INSTRUMENTS.     See  Pbomissobt  Now. 

NEWSPAPER.    See  Notice;  Summons,  3,  4. 

NEW  TRIAL. 

1.  Notice  of  Motion — Statement  of  Case. — A  motion  for  a  new  trial 

made  solely  upon  a  statement  of  the  case  is  properly  heard  and 
determined,  although  the  notice  of  the  motion  stated  that  it 
would  also  be  made  upon  the  minutes  of  the  court  and  a  bill 
of  exceptions. — Hart  v.  Kimhall,  283. 

2.  Notice  No  Part  of  'Judgment  Roll — ^Appeal — Bill  of  Exceptions. 

— A  notice  of  intention  to  move  for  a  new  trial,  and  the  evidence 
of  its  service  and  filing,  constitute  no  part  of  the  judgment  roll, 
and  if  not  embodied  in  the  bill  of  exceptions,  will  not  be  con- 
sidered on  appeal  for  the  purpose  of  determining  when  it  was 
served  and  filed. — Heine  v.  Treadwell,  217. 

3.  Failure  to  File  Affidavits  in  Time — Waiver  of  Objection. — 

The  respondent  on  a  motion  for  a  new  trial  does  not  waive  the 
right  to  object  to  the  affidavits  of  the  moving  party  on  the  ground 
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that  the  same  were  not  filed  in  time,  if  he  raises  the  objection 
on  the  hearing  of  the  motion. — Id. 

4.  Excusable  Neglect — Motion  to  Set  Aside  Judgment— Reason 

FOB  Delay  must  be  Shown. — Where  a  motion  for  a  new  trial  on 
the  ground  of  excusable  neglect  is  denied  because  the  moving 
affidavits  were  not  filed  in  time,  a  subsequent  motion  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  to  set  aside  the  judgment 
on  the  same  ground,  will  also  be  denied,  unless  sufficient  reasons 
are  shown  for  the  delay  in  filing  the  affidavits  on  the  former 
motion. — Id. 

5.  Appeal  from  Justice's  Court — Failure  to  File  Notice  of  Motion 

— Omission  to  Serve  or  File  Draft  Statement. — ^The  Superior 
Court  has  no  jurisdiction  to  hear  and  determine  a  motion  for  a 
new  trial  in  an  action  retried  by  it  on  an  appeal  from  a  Justice's 
Court,  where  the  notice  of  intention  to  move  for  the  new  trial 
has  not  been  filed,  and  no  draft  statement  of  the  case  on  which 
the  motion  was  based  has  been  filed  or  served  on  the  adverse 
party,  and  the  omission  has  not  been  cured  by  stipulation. — 
White  V.  Superior  Court,  475. 

6.  Fraudulent  Statement — Refusal  to  Settle — ^Apfeal. — An  order 

refusing  to  settle  a  proposed  statement  on  motion  for  a  new 
trial,  on  the  ground  that  the  same  is  so  grossly  inaccurate  as 
to  be  a  mere  pretense  and  fraud,  conceding  it  to  be  appealable, 
will  not  be  reviewed  on  appeal,  when  the  record  fails  to  show 
that  the  proposed  statement  is  not  fraudulent. — Hearst  v.  Denni- 
8on,  227. 

7.  Action  to  Recover  fob  Personal  Injuries — Inadequacy  op  Ver- 

dict— Specification  op  Error. — In  an  action  to  recover  damages 
for  personal  injuries,  the  plaintiff,  in  whose  favor  the  verdict 
is  rendered,  may  move  for  a  new  trial  upon  the  ground  that 
the  verdict,  being  too  small,  is  not  sustained  by  the  evidence; 
and  a  specification  of  error  in  the  statement  to  the  effect  that  it 
appears  from  the  evidence  that  the  injuries  of  the  plaintiff  were 
very  serious,  and  that  the  sura  found  by  the  jury  was  unreason* 
able  and  grossly  inadequate,  is  a  sufficient  specification. — Bennett 
V.  Hohro,  178. 

8.  Discretion  of  Trial  Court — Verdict  Contrary  to  Evidence. — 

The  lower  court  has  discretion  to  grant  a  new  trial  when  it  is 
of  opinion  that  the  verdict  is  contrary  to  the  weight  of  evidence; 
and  the  Supreme  Court  will  not  interfere  with  its  discretion  in 
so  doing,  except  in  extreme  cases,  or  where  it  is  apparent  that 
the  lower  court  has  proceeded  upon  an  erroneous  hypothesis. — Id. 

9.  Temporary  Absence  of  Juror. — A  new  trial  will  not  be  granted  on 

account  of  the  temporary  absence  of  one  of  the  jurors  during  the 
trial,  if  the  party  moving  knew  of  the  absence  at  the  time,  and 
failed  to  call  the  attention  of  the  court  to  the  fact. — Stewart  v. 
Hinkel,  187. 

10.  Statement  of  Juror  to  Fellow-jurymen — Irrelevant  Matter — 
Presumption. — During  the  deliberations  of  the  jury,  one  of  the 
jurors  told  his  fellow-jurymen  that  the  estate  of  the  decedent  was 
rich,  and  could  afford  to  pay  the  claim  of  the  plaintiff.     Held, 
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NEW  TRIAL   (Continued). 

that  the  statement  was  irrelevant,  and  would  not  be  presumed  to 
have  influenced  the  verdict. — Id. 

See  Appeal,  18,  21;  Findings,  5. 
NON-RESIDENT.     See  Summons,  1-5. 

NONSUIT.    See  Malicious  Prosecution;  Mines  and  Mining. 
NOTARY  PUBLIC.     See  Contempt,  2. 

NOTICE. 

Publication  in  Supplement  of  Paper. — A  statutory  requirement 
that  a  particular  notice  shall  be  published  in  a  newspaper  is 
sufficiently  complied  with  by  a  publication  in  a  sheet  of  the  paper 
denominated  a  "  supplement,"  which  is  circulated  coextensively 
with  the  balance  of  the  paper. — Lent  v.  Tillson,  405. 

See  Appeal,  3-6,  10;  Attachment,  2;  Deed,  4;  Estates  op 
DECEASED  Persons,  3,  4,  27;  Execution,  3;  Homestead,  5; 
Injunction,  1,  2;  Insolvency,  1;  Insurance,  5,  6;  Land- 
lord AND  Tenant,  12;  Mines  and  Mining,  1,  5,  6;  Mort- 
gage, 8;  New  Trial,  1,  2,  5;  Point  San  Jose  Military 
Reservation,  1;  Street  Assessment,  12-14. 

NOVATION.    See  Estates  of  Deceased  Persons,  24,  25. 

NUISANCE. 

1.  Action  to  Abate — Injunction — Prayer. — An  action  for  the  abate- 

ment of  a  nuisance  is  a  suit  in  equity,  and  an  injunction  against 
its  continuance  may  be  issued  therein,  although  it  is  not  specifi- 
cally prayed  for  in  the  complaint. — BuUivau  v.  Royer,  248. 

2.  Verdict  Merely  Advisory  in  Equitable  Action. — In  such  an  ac- 

tion the  verdict  of  the  jury  is  merely  advisory  to  the  court,  and 
an  erroneous  instruction  to  them  is  immaterial. — Id. 

3.  Nuisance  from  Soot — Injunction. — A  person  carrying  on  a  busi- 

ness in  a  populous  city,  requiring  the  consumption  of  a  large 
quantity  of  fuel,  may  be  restrained  from  allowing  the  soot  re- 
sulting therefrom  to  become  an  annoyance  or  source  of  injury  to 
his  neighbors. — Id, 

4.  Supervisors  cannot  License  Nuisance. — A  license  from  the  board 

of  supervisors  of  the  city  and  county  of  San  Francisco  to  erect 
and  maintain  a  steam-engine  within  the  city  limits  does  not 
authorize  the  licensee  to  use  the  engine  so  as  to  create  a  nuisance. 
—Id, 

6.  Nuisance  on  Real  Estate — Liability  of  Purchaser. — Where  a 
person  with  full  knowledge  of  the  existence  of  a  nuisance  upon 
real  estate,  for  which  the  owner  would  be  liable,  purchases  the 
reversionary  interest  therein,  and  receives  the  rents  thereof  from 
the  tenant  in  possession,  he  thereby  voluntarily  assumes  the  re- 
sponsibility for  the  nuisance,  and  becomes  liable  for  the  damages 
caused  thereby  subsequent  to  his  purchase. — Pierce  v.  Qerman 
Savings  and  Loan  Society,  180. 

See  Negligence,  3. 
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OCCUPATION.    See  Pubuo  Lands,  I,  2. 

OFFER.    See  Adverse  Possession,  3;  Compromise;  Rescission. 
ORDER.    See  Appeal,  1,  2,  14,  16;  Contempt;  Divorce. 
OUSTER.    See  Ejectment,  1. 
OWNERSHIP.    See  Criminal  Law,  17. 
PAPER  TITLE.    See  Adverse  Possession,  3. 

PARTIES.  See  Amendments,  3;  Appeal,  18,  19;  Attornet-qeneral  ; 
Corporations,  5,  6;  Insolvency,  8;  Street  Assessment,  8, 
9. 

PARTNERSHIP. 

1.  Contract  Executed  in  Name  of — Estoppel  to  Deny  Firm  Rela- 

tionship.— In  an  action  to  enforce  a  promissory  note  executed  to 
the  plaintiffs  as  a  copartnership,  neither  the  makers  of  the  note 
nor  their  personal  representatives  can  dispute  the  firm  rela- 
tionship.— Wise  V.  Williams,  644. 

2.  PleadixNg — Averment  op  Partnership  Relation — Statement  in 

Caption  of  Complaint. — in  an  action  by  a  partnership,  a  show- 
ing in  the  caption  of  the  complaint  that  the  plaintiffs  are  part- 
ners is  not  indispensable,  if  in  the  body  of  the  complaint  it  be 
specifically  averred  that  the  plaintiffs  are  in  fact  partners,  and 
it  appear  from  the  facts  alleged  that  the  obligation  sued  on  was 
created  in  favor  of  the  partnership. — Id. 

See  Amendment,  3;  Homestead,  2;  Judgment,  2,  3;  Pleading, 
8. 

PAYMENT.  See  Adverse  Possession,  1;  Deed,  3;  Estates  of  De- 
ceased Persons,  14;  Estoppel;  Homestead,  1;  Promissory 
Note,  3. 

PERCENTAGE.     See  Costs. 

PERFORMANCE.    See  Covenants;  Deed,  2;  Landlord  and  Tenant,  7. 

PLEADING. 

1.  Answer  to  Cross-complaint — Unauthorized  Pleading. — A  paper 

filed  in  an  action  by  the  plaintiff,  and  styled  an  *'  answer  to  the 
defendant's  cross-complaint,"  will  not  be  considered  as  a  pleading 
when  no  cross-complaint  is  filed. — Carroll  v.  Girard  Fire  Ins.  Co., 
297. 

2.  Promissory  Note — Action  on — Admission  of  Execution  and  De- 

livery— Denial  that  Plaintiff  is  Holder. — In  an  action  on  a 
promissory  note,  payable  to  the  order  of  the  plaintiff,  an  answer 
admitting  the  execution  and  delivery  of  the  note,  but  denying  that 
the  plaintiff  is  the  holder  thereof,  and  alleging  that  a  third 
person  is  the  holder,  states  merely  conclusions  of  law,  and  raises 
no  issue. — Monroe  v.  Fohl,  668. 
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PLEADING    (Continued). 

3.  Action  against  Supervisobs — Allowance  and  Payment  of  Il- 

legal Claims — Nature  op  Claims  must  be  Stated. — In  an 
action  against  the  members  of  a  board  of  supervisors  of  a  county 
to  recover  the  amount  of  certain  illegal  claims  alleged  to  have 
been  unlawfully  allowed  and  ordered  paid  by  them  m  their  official 
capacity  out  of  the  county  treasury,  the  complaint  must  aver  the 
nature  of  the  claims,  in  order  that  it  may  be  determined  whether 
the  acts  complained  of  are  illegal.  A  mere  allegation  that  the 
members  of  the  board  "  misappropriated,  wrongfully,  unlawfully, 
and  illegally  allowed  and  paid  out,  large  sums  of  money,"  and 
that  the  demands  "  were  wrongfully,  unlawfully,  and  without 
authority  of  law  allowed  and  ordered  paid,''  states  only  a  legal 
conclusion,  and  is  insufficient. — Hedges  v.  Dam,  520. 

4.  Action  now  should  be  Bbouqut — Right  op  Tax-payer  to  Main- 

tain— District  Attorney.— Such  an  action  should  be  brought  in 
the  name  of  the  county  as  the  real  party  in  interest,  and  the  dis- 
trict attorney  is  the  proper  person  to  prosecute  it.  But  conceding 
that  a  tax-payer  has  the  right,  in  the  absence  of  au  express  statu- 
tory authorization,  to  prosecute  the  action,  the  complaint  must 
then  allege  facts  showing  a  refusal  or  neglect  on  the  part  of  the 
district  attorney  to  institute  it. — Id, 

5.  Prescriptive  Right,  how  Pleaded. — In  an  action  to  maintain  a 

riparian  right  to  water,  a  defense  of  a  prescriptive  right  of 
diversion  is  sufficiently  pleaded  by  setting  up  the  uection  of  the 
Code  of  Civil  Procedure  under  which  the  right  was  ac-quired. — 
Alhambra  Addition  Water  Co,  v.  Richardaonj  508. 

6.  Overplow  of  Water — Levee — Prescription — Right  to  Maintain. 

— In  an  action  to  recover  for  damages  done  to  the  land  of  the 
plaintiff  by  an  overflow  of  water  produced  by  a  certain  levee 
erected  by  the  defendant,  an  averment  in  the  answer  that  the 
levee  was  erected  more  than  twenty  years  before  the  commence- 
ment of  the  action,  and  has  since  been  maintained  with  the 
knowledge  and  consent  of  the  plaintiff,  is  not  an  averment  of  a 
prescriptive  right  to  maintain  the  levee. — Mmitgomery  v.  Locke, 
75. 

7.  Easement — Prescriptive    Right    how    Pleaded. — A    prescriptive 

right  to  maintain  an  easement  may  be  pleaded  either  by  refer- 
ence to  the  statute,  as  provided  by  section  458  of  the  Code  of 
Civil  Procedure,  or  by  stating  at  length  the  facts  showing  that 
the  user  commenced  and  continued  under  a  claim  of  right,  was 
peaceable,  without  interruption,  open,  notorious,  and  exclusive, 
and  maintained  with  the  Imowledge  of  the  owner  of  the  servient 
estate. — Id, 

8.  Counterclaim — Unsettled  Partnership  Accounts. — In  an  action 

on  a  promissory  note,  the  defendant  cannot  set  up  by  way  of 
counterclaim  a  cause  of  action  in  his  favor  against  the  plain- 
tiff and  other  persons  arising  out  of  a  partnership  relation  exist- 
ing between  them,  until  an  accounting  has  been  had,  and  a 
balance  struck. — Wood  v.   Brush,  224. 

9.  Action  on  Contract — Counterclaim. — In  an  action  upon  a  con- 

tract, anotlior  cnuso  of  action  upon  a  .separate  contract  can 
only  he  set  up  by  way  of  counterclaim  when  it  exists  at  the 
coinnienceinont  of  the  action. — Id. 
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PLEADING   (Continued). 

10.  Slpplemental  answer — Leave  to  File  must  be  Obtained-^udg- 

MEXT  Roll. — A  supplemental  answer,  although  presented  to  the 
cleik  for  filing  and  marked  as  filed,  does  not  become  a  plead- 
ing, so  as  to  constitute  part  of  the  judgment  roll,  until  an 
order  permitting  it  to  be  filed  has  been  obtained. — Id. 

11.  Counterclaim — Balance  Die  on  Open   Accx>unt — Prior  Action 

BY  Defendant  on  Certain  Items  of — Election  of  Remedies. — 
In  an  action  founded  on  contract,  the  defendant  may  set  up  by 
way  of  counterclaim  a  cause  of  action  existing  in  his  favor 
against  the  plaintiff  for  a  balance  due  on  an  open,  mutual,  and 
current  account,  notwithstanding  a  prior  action  brought  by  him 
against  the  plaintiff  on  certain  items  of  the  account  is  still 
pending  and  undetermined.  In  such  a  case  the  defendant  need 
not  dismiss  the  prior  action,  nor  elect  between  it  and  the  counter- 
claim.— Lindsay  v.  Steicart,  540. 

12.  Affirmative  Relief  on  Counterclaim — Set-off. — In  such  a  case, 

if  the  items  of  the  account  on  which  the  prior  action  is  founded 
aggregate  less  than  the  demand  of  the  plaintiff,  the  defendant 
is  not  entitled  to  affirmative  relief  on  his  counterclaim,  although 
the  balance  due  on  the  entire  account  is  greater;  he  may,  how- 
ever, set  off  any  and  all  items  of  the  account,  whether  included 
in  the  prior  action  or  not,  as  a  defense  to  the  demand  of  the 
plaintiff.— /d. 

See  Abatement;  Amendment;  Answer;  Complaint;  Conver- 
sion; Demurrer;  Estates  of  Deceased  Persons,  1,  18,  19; 
Findings,  7;  Insurance,  9;  Landlord  and  Tenant,  8; 
Mines  and  Mining,  7;  Parties;  Partnership,  2;  Prac- 
tice; Promissory  Note,  1,  2;  Public  Lands,  6;  Statute 
OF  Limitations,  1,  8;  Supplemental  Pleadings. 


point  SAN  JOSE  MILITARY  RESERVATION. 

1.  Land  Included  in — Conveyance  of  by  City  and  County  of  San 

Francisco — Act  of  July  1,  1870 — Judicial  Notice. — The  action 
was  brought  to  recover  the  possession  o.  a  lot  of  land  in  the 
city  and  county  of  San  Francisco,  which  originally  was  part 
of  the  Point  San  Jos6  Military  Reservation,  but  which  had  been 
granted  to  the  city  and  county  by  the  act  of  Congress  of  July 
1,  1870,  in  trust,  for  the  purpose  of  conveying  the  same  to 
certain  persons  mentioned  in  tlie  act  as  beneficiaries.  The  plain- 
tiff, claiming  to  be  the  beneficiary  entitled  to  the  land  in  ques- 
tion, had  received  a  deed  therefor  from  the  city  and  county,  and 
had  entered  into  and  held  possession  of  the  same  until  within 
five  years  prior  to  the  commencement  of  the  action,  when  he 
was  ousted  by  the  defendant.  The  court  found  that  the  land 
had  been  originally  included  within  the  reservation.  Held,  that 
in  the  absence  of  evidence  to  the  contrary,  the  Supreme  Court 
would  not  take  judicial  notice  that  the  land  was  not  so  in- 
cluded.— Palmer  v.  Oalvin,  183. 

2.  Right  of   Beneficiary — Intruder  cannot   Question. — Held  fur- 

ther, that  the  defendant,  being  a  mere  intruder  upon  the  pos- 
sc^ision  of  the  plaintiff,  and  having  no  claim  to  the  title  of  the 
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city  and  county,  could  not  be  permitted  to  show  that  the  plain- 
tiff was  not  a  beneficiary  under  the  act,  or  that  the  city  and 
county  had  no  right  to  convey  to  him. — Id, 

POLICE  REGULATIONS.    See  Municipal  Corporations,  1,  2. 

POLICY.     See  Insurancb. 

POSSESSION.  See  Adverse  Possession;  Deed,  2,  3;  Ejectment; 
Landlord  and  Tenant,  2-6;  Mortgage,  1-6;  Point  San 
Jose  Military  Reservation;  Trespass. 

POSTING.    See  Attachment,  1,  2. 

PRACTICE.  See  Abandonment;  Amendment;  Appeal;  Appearance; 
Attachment;  Bill  op  Exceptions;  Compromise;  Con- 
tempt; Costs;  Default;  Dismissal;  Escheated  Estate; 
Evidence,  4;  Execution;  Findings;  Injunction;  Instruc- 
tions; Judgment;  Jury  and  Jurors;  New  Trial;  Non- 
suit; Notice;  Rehearing;  Rules  of  Court;  Statement 
OF  Case;  Statute  of  Limitations;  Stay  of  Execution; 
Stipulation;  Summons;  Supplementary  Proceedings;  Un- 
dertaking ON  Appeal;  Verdict. 

PRAYER.     See  Nuisance,  1. 

PRELIMINARY   EXAMINATION.    See  Criminal  Law,  6,  6. 

PRESCRIPTION.     See  Pleading,  5-7;  Statute  of  Limitations,  8-10. 

PRESUMPTIONS.  See  Criminal  Law,  11,  15,  20;  Findings,  4;  New 
Trial,  10. 

PRINCIPAL  AND  AGENT.     See  Agent;  Mines  and  Mining,  4. 

PROBABLE  CAUSE.     See  Malicious  Prosecution. 

PROBATE  LAW.    See  Estates  of  Deceased  Persons. 

PROFITS.    See  Corporations,  10. 

PROHIBITION. 

Prohibition  to  Superior  Court — ^Excess  of  Jurisdiction — ^At- 
tention OF  Court  must  be  Called  to. — A  writ  of  prohibition 
will  not  issue  from  the  Supreme  Court  to  restrain  a  Superior 
Court  from  proceeding  in  a  matter  alleged  to  be  in  excess  of  its 
jurisdiction,  unless  the  attention  of  the  Superior  Court  has 
first  been  called  to  the  alleged  excess  of  jurisdiction. — Baughtnan 
V.  Superior  Court,  672. 
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PROMISE.    See  Ptjblic  Offices. 

PROMISSORY  NOTE. 

1.  Action  on — Consideration — Defense. — In  an  action  on  a  promis- 

sory note  against  the  maker  by  an  indorser  after  maturity,  an 
allegation  in  the  answer,  that  the  consideration  received  by  the 
defendant  for  the  note  was  less  than  the  amount  stated  therein, 
does  not  constitute  any  defense. — Wood  v.  Brushy  224. 

2.  Defenses   against   Indorser  after   Maturity — Must   Exist    at 

Commencement  of  Action. — In  such  an  action,  the  defendant 
may  set  up  any  defense  which  he  could  have  interposed  against 
the  assignor,  and  which  existed  at  the  time  of  or  before  notice 
of  the  assignment;  but  he  cannot  set  up  a  defense  or  counter- 
claim which  has  arisen  since  the  commencement  of  the  action. 
—Id, 

3.  Payment  on  Account — Appucation  of. — A  payment  made  on  ac- 

count of  a  promissory  note,  in  the  absence  of  any  agreement  or 
direction  as  to  how  it  should  be  applied,  in  so  far  as  it  ex- 
ceeds the  interest  which  has  accrued  at  the  time  of  payment, 
will  be  applied  to  the  payment  of  the  principal  of  the  note, 
and  not  to  future  or  unearned  interest. — Monroe  v.  Fohl,  568. 

See  Conversion,  I;  Corporations,  9;  Landlord  and  Tenant, 
11;  Partnership,  1;  Pleading,  2. 

PUBLIC  LANDS. 

1.  School  Land — Adverse  Occupation — ^Application  to  Purchase — 

Form  of  Affidavit. — Under  section  3495  of  the  Political  Code, 
an  applicant  for  the  purchase  of  school  land  in  the  adverse  oc- 
cupation of  another  must  state  in  his  affidavit  the  fact  of  such 
adverse  occupation,  together  with  the  further  facts  that  the 
township  in  which  the  land  is  situated  has  been  sectionized  three 
months,  and  that  the  adverse  occupant  has  been  in  the  occupa- 
tion more  than  sixty  days  since  the  plat  was  filed  in  the  United 
States  land-office.  An  affidavit  which  states  that  there  is  no  oc- 
cupation thereof  adverse  to  the  applicant  is  insufficient  to  con- 
fer a  right  to  purchase. — Plummer  v.  Woodruff,  29. 

2.  Sufficiency  of  Adverse  Occupation. — At  the  time  of  the  plain- 

tiff's application  to  purchase,  the  defendant  was  using  the  land 
in  question  as  a  sheep  pasture,  and  had  inclosed  about  three 
fourths  of  it,  and  erected  thereon  a  cabin  and  corral:  held,  that 
the  defendant  was  in  the  adverse  occupation  of  the  land  within 
the  meaning  of  section  3495  of  the  Political  Code. — Id, 

3.  State    Lands — ^Lands    Suitable    fob    Cultivation. — ^The    phrase 

"  lands  belonging  to  the  state  which  are  suitable  for  cultiva- 
tion," as  used  in  section  3  of  article  17  of  the  constitution,  in- 
cludes all  lands  ready  for  occupancy,  and  which,  by  ordinary 
farming  processes,  are  fit  for  agricultural  purposes. — Manly  v. 
Cunningham,  236. 

4.  Land  Partly  Covered  with  Timber. — The  land  in  controversy  is 

situated  in  the  Santa  Cruz  Mountains,  about  six  miles  from 
the  coast,  and  is  difficult  of  access  on  account  of  the  absence 
of  roads.     Its  surface  is  rolling  and  uneven,  but  not  steep,  and 
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PUBLIC  LANDS    (Continued). 

its  soil  of  a  rich  nature.  The  greater  portion  of  the  surface 
is  covered  with  hrush  and  redwood  timber,  which  would  have 
to  be  removed  before  the  land  could  be  plowed.  There  are, 
however,  spaces  and  openings,  aggregating  less  than  one  half, 
ready  for  plowing.  The  land  has  a  distinct  value  for  its  tim- 
ber, but  would  be  more  valuable  for  agricultural  purposes  after 
the  timber  was  removed.  Held,  that  the  land  was  suitable  for 
cultivation  within  the  meaning  of  the  constitution. — Id. 

6.  Actual  Settler — Sale  must  be  Made  to — Constitutional  Law. 

— Section  3  of  article  17  of  the  constitution,  limiting  the  sale 
of  state  lands  suitable  for  cultivation  to  persons  who  are  actual 
settlers  thereon,  prohibits  a  sale  of  such  land  to  a  non-settler, 
notwithstanding  his  application  to  purchase  was  made  before  the 
constitution  took  effect. — Id, 

6L  AcnoN  TO  Determine  Contest — Plaintiff  cannot  Recover  upon 
Insufficiency  or  Defendant's  Case. — In  an  action  to  deter- 
mine a  contest  as  to  the  right  to  purchase  certain  state  lands, 
the  plaintiff,  not  having  shown  a  right  to  purchase  in  himself, 
is  not  entitled  to  recover  because  of  the  insufficiency  of  the  alle- 
gations or  proof  of  the  defendant. — Id. 

7.  State  Lands — Contest  as  to  Right  to  Purchase — Failure  to 

Bring  Action  in  Time — Contestant  may  Make  Second  Ap- 
plication.— Under  section  3417  of  the  Political  Code,  the  failure 
of  a  party  applying  for  the  purchase  of  certain  state  lands  to 
commence  an  action  to  determine  a  contest  between  himself  and 
a  prior  claimant  as  to  the  right  to  purchase,  within  sixty  days 
after  an  order  referring  the  contest  for  trial  is  made,  does  not 
deprive  him  of  the  right  to  make  a  second  application  for  the 
same  land,  and  on  the  latter  application  to  contest  the  right  of 
the  prior  claimant  to  purchase. — Qreenwade  v.  De  Camp,  448. 

See  Mandamus;  Swamp  and  Overflowed  Land. 


PUBLIC  OFFICER. 

Tax  Collector — ^License  Taxes — ^Voluntary  Collection  of — Im- 
plied Promise  to  Pay  for. — The  tax  collector  of  a  county  can- 
not, either  in  his  individual  or  official  capacity,  maintain  an 
action  against  the  county  to  recover  the  reasonable  value  of 
services  performed  by  him  in  collecting  county  license  taxes 
imposed  by  an  ordinance  of  the  board  of  supervisors  passed  after 
his  term  of  office  commenced,  whether  the  collection  of  such 
license  taxes  was  a  part  of  his  official  duties  as  tax  collector  or 
not.  If,  however,  such  services  are  no  part  of  the  duties  of 
the  tax  collector,  and  a  promise  to  pay  therefor  is  implied,  the 
implication  would  be  overcome  by  proof  that  the  tax  collector 
performed  the  services  under  the  supposition  that  it  was  a 
part  of  his  official  duty,  and  without  any  expectation  of  re- 
ceiving additional  compensation, — Roue  v.  County  of  Kern,  353. 

See  Attornfy-general ;  District  Attorney;  Sheriff;  Super- 
visors; Tax  Collector. 
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PUBLIC  POLICY.    See  Corporations,  9. 
PUBLIC  RECORDS.     See  Homestead,  5. 

PUBLIC  SQUARE. 

Partial  I:>jclosube  of — Use  of  Excluded  Portion  as  a  Street. — 
A  strip  of  land  in  the  city  of  Los  Angeles  originally  forming  part 
of  a  public  plaza,  as  laid  out  by  the  authorities  of  tiie  pueblo, 
and  subsequently  declared  to  be  part  of  a  public  square  by  an 
ordinance  of  the  city,  does  not  cease  to  be  a  part  of  the  i^quare 
and  become  a  public  street  by  being  excluded  from  an  inclosure 
erected  about  the  rest  of  the  square,  and  used  by  the  public 
for  the  purposes  of  a  street. — Cohn  v.  ParceUf  368. 

Sec  Dedication. 

PUBLICATION.    See    Insolvency,    1;    Municipal   Corporations,   3; 
Notice;   Summons,  1-5. 

PUNISHMENT.    See  Contempt;  Criminal  Law,  21,  35. 

QUIETING  TITLE.     See  Mines  and  Mining,  1,  4,  7. 

QUITCLAIM  DEED.    See  Amendment,  2. 

RAILROAD.     See  Master  and  Servant;  Neqliobnce,  8-11. 

RATIFICATION.    See  Estates  of  Deceased  Persons,  15;  Insurance, 
6;  Mines  and  Mining,  4. 

REAL  ESTATE.    See  Land. 

REASONABLE  DOUBT.    See  Criminal  Law,  19,  27,  30. 

RECEIVER. 

Appointment  for  Ancillary  Purpose — ^Discharge  of  after  Ap- 
peal— Jurisdiction. — -Where  a  receiver  is  appointed  at  the  re- 
quest of  the  plaintiff,  for  a  purpose  ancillary  to  the  main  ob- 
ject of  the  action,  and  judgment  is  afterwards  rendered  in 
favor  of  the  defendants,  an  appeal  by  the  plaintiff  from  the 
iudgment  does  not  deprive  the  lower  court  of  jurisdiction  to 
hear  and  determine  a  motion  made  by  the  defendant  for  the 
discharge  of  the  receiver. — Baughman  v.  Superior  Court  of  Cal- 
averas County,  572. 

receiving  stolen  GOODS.    See  Criminal  Law,  32. 

RECORDING.     See  Mines  and  Mining,  6. 

REDEMPTION.     See  Mortgage,  4. 
Lxxii.   cal.— 44 
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REFERENCE.     See  DivoBCE. 

REHEARING. 

Practice — Appeal — Hearing  in  Department  and  in  Bank — 
Petition  for  Rehearing. — When  a  case  has  been  heard  and 
decided  by  the  Supreme  Court  in  Department,  and  afterwards  by 
the  court  in  Bank,  the  right  to  petition  for  a  rehearing  in  Bank 
will  not  be  recognized. — Regard  v.  California  Insurance  Co.,  535. 

RELEASE.    See  Attacument,  5;   Mortgage,  7,  8;  Negligence,  16; 

REbCISSlON. 

RENT.    See  Landlord  and  Tenant,  11;  Mortgage,  2. 
REPAIRS.    See  Landlord  and  Tenant,  1,  12;  Mortgage,  6. 
REPLEVIN.    See  Estates  of  Deceased  Persons,  19. 

RESCISSION. 

Rescission  of  Contract — Fraudulent  Representations — Offer 
to  Rescind — Reasonableness  of  Time. — The  action  was 
brought  to  obtain  the  rescission  of  a  contract  whereby  the  plain- 
tiff purchased  from  one  of  the  defendants  a  lot  of  furniture,  and 
a  lease  for  five  years  of  a  boarding-house,  on  the  ground  that  he 
had  been  induced  to  make  the  purchase  through  the  false  and 
fraudulent  representations  of  his  vendor.  Six  months  after  the 
purchase,  the  plaintiff,  having  discovered  the  falsity  of  the 
representations,  verbally  offered  to  rescind  the  contract,  and 
placed  the  vendor  in  possession  of  the  furniture  and  boarding 
house.  Heldf  that  the  offer  to  rescind  was  made  within  a 
reasonable  time,  and  was  sufficient  without  the  tender  of  a 
written  release  of  the  rights  acquired  by  the  plaintiff  under  the 
lease.— £rar«  v.  Kimball,  283. 

RETURN.    See  Amendment,  2;  Attachment,  2,  6. 

RIGHT  OF  WAY.     See  Homestead,  1. 

RIPARIAN  RIGHTS.    See  Statute  of  Limitations,  9;   Water  and 
Water  Rights. 

ROBBERY.     See  Criminal  Law,  34. 

RULES  OF  COURT.    See  Appeal,  8. 

SALE. 

1.  Executory  Contract  of  Sale — Intention — Passing  of  Title — 
Lien  for  Price. — Whether  a  contract  is  an  executory  contract 
of  sale, —  in  other  words,  whether  the  title  passes, —  is  a  ques- 
tion of  intention,  to  be  collected  from  the  whole  contract.  If 
from  the  whole  contract  it  appears  that  the  intention  was  that 
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SALE   (Continued). 

the  title  should  pass,  and  that  the  vendor  should  retain  a  mere 
lien  for  the  price,  any  different  characterization  or  naming  of 
the  transaction  by  the  parties  is  not  to  be  regarded. — Palmer  v. 
Botcard,  293. 

2.  RSPOSSKSSION     BY     VENDOR — SaLE     BY — PAYMENT     OF     SUBPLUS     TO 

Vendee. — The  provision  that  in  case  of  non-payment  the  ven- 
dors could  retake  possession,  and  if  they  did,  that  they  should 
sell  "  to  the  be^t  advantage,  rendering  to  the  borrower  all  sur- 
plus, if  any,  after  paying  the  price  agreed  upon,  and  the  ex- 
penses of  removal  and  sale":  held,  to  show,  in  connection  with 
other  features,  that  the  title  passed,  and  that  the  parties  at- 
tempted to  reserve  a  mere  lien  for  the  price.— /ei. 

3.  Reservation  of  Mortqaoe  Lien  to  Vendor.  —  Such  a  lien,  to  be 

valid  as  against  third  persons,  must  conform  to  the  require- 
ments of  the  law  as  to  mortgages  of  personal  property. — Id. 

See  Amendment,  2;  Execution,  1,  3. 

SAN  FRANCISCO.  See  Municipal  Corporations,  1,  2;  Point  San 
Jose  Miutaby  Reservation;  Street  Assessment «  1-8, 
10-16. 

SAVINGS  BANKS.    See  Corporations,  10. 

SCHOOL  LANDS.    See  Public  Lands. 

SERVANT.    See  Master  and  Servant. 

SERVICE.    See  Appeal,  4,  16,  18. 

SET-OFF.    See  Contract,  2;  Pleading,  12. 

SETTLER.    See  Public  Lands,  5. 

SHERIFF.    See  Attachment,  1,  2,  6;  Neoligenck,  16. 

SIDEWALK.    See  Negligence,  12-15. 

SPECIAL  ADMINISTRATOR.     See  Appeal,  1. 

SPIRITUALISM.    See  Undue  Influence. 

SQUARE.    See  Public  Square. 

STATE  LANDS.    See  Public  Lands. 

STATEMENT  OF  CASE.    See  Appeal,  18;  New  Trial,  1,  5,  6. 

STATUTE  OF  FRAUDS.     See  Deed,  6,  6;  Landlord  and  Tenant,  10. 
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statute  of  limitations. 

1.  Defensb  of  Statute  of  Limitations  how  Raised — Demubbeb. — 

The  defense  of  the  statute  of  limitations  cannot  be  taken  by 
a  demurrer  to  the  complaint,  unless  it  clearly  appears  there- 
from that  the  plaintiif' s  cause  of  action  is  barred.  If  it  do  not 
so  appear,  the  defense  must  be  raised  by  answer. — Witfe  v. 
Williams,  544. 

2.  Tobt — Damages. — A  cause  of  action  founded  on  a  tort  arises  when 

the  wrongful  act,  causing  damage,  is  done,  and  the  statute  of 
limitations  then  begins  to  run  against  it,  although  the  damages 
occasioned  by  the  act  may  not  all  have  been  sustained  at  that 
time. — Raynor  v.  Mintzer,  585. 

3.  Fbaudulent  Attempt  to  Acquire  Land. — The  action  was  brought 

to  recover  damages  alleged  to  have  been  sustained  by  the  plain- 
tiff on  account  of  the  wrongful  and  fraudulent  acts  of  the  de- 
fendants in  attempting  to  deprive  him  of  certain  land  belonging 
to  him.  On  a  review  of  the  facts  alleged  in  the  complaint,  held, 
that  the  action  was  barred  by  the  statute  of  limitations. — Id. 

4.  Maliciously  Burning  Building — Action  for  when  Barbed. — ^An 

action  for  maliciously  burning  a  building,  and  the  personal 
property  contained  therein,  whether  considered  as  an  action 
for  a  trespass  upon  real  property,  or  for  injuring  personal 
property,  is  barred  by  the  statute  of  limitations  after  the  ex- 
piration of  three  years  from  the  time  of  injury. — Qnle  v.  Mc- 
Daniel,  334. 

5.  Statute  Commences  to  Run  fbom  Time  of  Injubt. — ^The  statute 

of  limitations  commences  to  run  against  such  an  action  from 
the  time  of  the  injury,  and  not  from  the  time  the  plaintiff  dis- 
covered the  person  who  did  it. — Id. 

C.  Implied  Tbust — Statute  of  Limitations  Runs  against. — ^The 
statute  of  limitations  runs  in  favor  of  a  defendant  chargeable 
as  trustee  of  an  implied  trust,  and  it  is  not  necessary,  in  order 
to  set  the  statute  in  motion,  that  he  should  have  denied  or 
repudiated  the  trust.  In  such  a  case,  the  statute  begins  to  nin 
when  the  wrong  complained  of  is  done,  and  the  limitation,  under 
section  343  of  the  Code  of  Civil  Procedure,  is  four  years. — 
Hecht  y.  Slaney,  363. 

7.  Action  on  Fobeion  Judgment. — Under  section  361  of  the  Code  of 

Civil  Procedure,  a  citizen  of  California  may  maintain  an  action 
in  this  state  on  a  judgment  recovered  in  another  state,  of  which 
he  has  held  the  cause  of  action  from  the  time  it  accrued,  al- 
though an  action  on  the  judgment  in  the  state  in  which  it 
was  rendered  is  barred  by  the  statute  of  limitations  thereof. — 
Stewart  v.  Spaulding,  264. 

8.  Prescriptive  Right — Defense  of — Objection  to  Insufficienct  of 

Pleading — Appeal. — An  objection  that  the  averments  of  the 
answer  are  insufficient  to  raise  the  affirmative  defense  of  a  pre- 
scriptive right  acquired  under  the  statute  of  limitations  will 
not  be  considered  on  appeal,  where  no  such  objection  was  made 
in  the  lower  court,  and  the  case  was  tried  upon  the  theory 
that  the  answer  was  sufficient. — Alhambra  Addition  Water  Com- 
pany v.  Richardson^  598. 

9  Riparian  Rights — Prescriptive  Right  of  Diversion — Findings. 
— The  action  was  brought  to  restrain  the  defendants  from  diveri- 
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STATUTE  OF  LIMITATIONS   (Continued). 

ing  the  waters  of  a  natural  stream.  The  defense  was  a  pre- 
scriptive right  of  diversion  acquired  under  the  statute  of  limi- 
tations. On  the  issue  so  raised  various  questions  were  sub- 
mitted to  the  jury,  who  returned  a  special  verdict  thereon,  in 
addition  to  which  the  court  liled  supplementary  findings.  On  a 
review  of  the  findings,  held,  that  the  same  were  not  contrn- 
dicCory,  and  were  supported  by  the  evidence,  and  sufficient  to 
show  that  the  defendants  had  acquired  a  prescriptive  right  by 
adverse  user  to  a  definite  portion  of  the  waters  of  the  stream. 
—Id. 

10.  Declarations  of  Grantor — Evidence. — In  such  an  action,  where 

the  prescriptive  right  relied  on  by  the  defendants  was  acquired 
Ky  them  through  a  user  adverse  to  their  grantor  of  the  land  on 
which  the  water  was  used,  the  declarutions  of  the  latter  with 
reference  to  the  water,  and  to  the  nature  of  the  use  of  it  by 
the  defendants,  are  not  admissible. — Id, 

11.  Ejectment — Findings — Failure  to  Find  on  Issue  of — Evidence. 

— In  an  action  of  ejectment  in  which  judgment  is  rendered  in 
favor  of  the  plaintiflT,  the  failure  of  the  court  to  find  upon  an 
issue  raised  by  a  plea  of  the  statute  of  limitations  is  n  fatal 
error,  unless  the  evidence  shows  that  the  finding,  if  one  had 
been  made,  must  have  been  adverse  to  the  appellant. — Spreckeh 
V.  Ord,  86. 

12.  Stipulation   Waiving    Statute — Entry   in   Minutes — Judgment 

Roll — Amendment  of  Answer. — In  such  a  case,  a  stipulation 
entered  in  the  minutes  of  the  court,  waiving  any  claim  by  ad- 
verse possession  or  under  the  statutes  of  limitations,  constitutes 
no  part  of  the  judgment  roll,  and  cannot  be  construed  as  an 
amendment  of  the  answer  striking  out  the  plea  of  the  statute. 
—Id. 

See  Adverse  Possession;  Attachment,  8;  Estates  of  De- 
ceased Persons,  2;  Findings,  9;  Homestead,  4;  Plead- 
ing, 5-7;  Trespass. 

STATUTES.    See  Constitutional  Law,  1,  2;  Drainage  Act. 

STAY  OF  EXECUTION.    See  Appeal,  9;  Insolvency,  9. 

STIPULATION.    See  Appeal,  8;  Statute  of  Limitations,  12. 

STOCK  AND  STOCKHOLDERS.    See  Corporations,  4-8,  10. 

STREETS    AND    HIGHWAYS.     See    Dedication;    Public    Square; 
Street  Assessment. 

STREET  ASSESSMENT. 

1.  S\N  Francisco — Act  of  April  4,  1870 — Action  by  Contractor — 
JiwiMPNT  Determining  Invalidity  of  Assessment. — Under  the 
act  cf  April  4.  1870,  providing  that  a  contractor  for  street  work 
in  llio  city  and  county  of  San  Francisco,  when  he  has  faithfully 
perf (Hired  bis  contract,  shall  be  paid  the  amount  due  thereon 
out  cf  the  «<treot  department  fund,  after  the  assessment  for  the 
work  has  been  declared  invalid  by  the  highest  courts  of  the 
state,   if   such    invalidity    shall    appear   by   the   decision   of  the 
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STREET  ASSESSMENT   (Continued). 

courts  not  to  have  been  caused  by  the  fault  of  the  contractor, 
the  judgment  rendered  in  the  action  to  foreclose  the  assess- 
ment, determining  its  invalidity,  is  not  conclusive  upon  the 
contractor,  in  a  subsequent  action  by  him  against  the  city  and 
county  to  recover  the  amount  due  on  the  contract,  as  to  the 
grounds  upon  which  the  assessment  was  held  invalid.  Nor  is 
it  essential  to  the  right  of  the  contractor  to  maintain  llio  action 
against  the  city  and  county  that  the  judgment  on  the  assess- 
ment should  affirmatively  show  that  the  invalidity  of  the  assess- 
ment was  not  caused  by  any  fault  of  his. — Gafney  v.  City  and 
County  of  San  Francisco ,  146. 

2.  CoNTBACTOB    WHEN    ENTITLED    TO    INTEREST. — In    Buch    an    action 

against  the  city  and  county,  the  contractor  is  only  entitled  to 
recover  legal  interest  upon  the  amount  due  under  the  contract 
from  the  time  when  the  adjudication  of  the  invalidity  of  the 
assessment  became  final. — Id. 

3.  Macadamizing    Street — Contract    for — Petition    by    Propebtt 

Owners. — Under  the  statute  referred  to,  a  petition  signed  by  a 
majority  of  the  property  owners  is  not  necessary  to  authorize 
the  board  of  supervisors  to  contract  for  macadamizing  a  street 
in  the  city  and  county  of  San  Francisco,  although  it  is  essential 
to  authorize  the  work  of  grading;  and  a  contract  for  macadamiz- 
ing is  not  rendered  invalid  because  the  resolution  and  order  of 
the  board  of  supervisors  for  such  work  embraced  the  work  of 
grading  also,  and  no  petition  for  the  grading  had  been  made  by 
the  property  owners. — Id. 

4.  Grade  of  Street — Sufficient  Designation. — A  statute  fixing  the 

grades  of  certain  streets  in  the  city  and  county  of  San  Francisco 
at  their  points  of  intersection,  fixes  the  grade  at  all  intermediate 
points  by  connecting  the  named  points  by  a  straight  line. — Id. 

5.  Width  of  Street — Designation  by  Official  Map. — The  width  of 

a  street  in  the  city  and  county  of  San  Francisco  is  sufficiently 
designated  on  the  official  map  by  a  number  printed  across  the 
space  denoting  the  street,  without  indicating  what  the  number 
stood  for,  if  the  scale  of  the  map  shows  that  the  number  w^as 
intended  to  represent  feet. — Id. 

6.  Street   Work — San   Francisco— -Act  of  April  4,    1870 — ^Action 

BY  Contractor — Validity  of  Contract. — Under  the  act  of  April 
4,  1870,  a  contractor  for  street  work  in  the  city  and  county  of 
San  Francisco  acquires  no  right  to  maintain  an  action  against 
the  city  and  county  to  recover  the  contract  price  after  the  as- 
sessment therefor  has  been  finally  adjudged  invalid,  unless  the 
contract  under  which  the  work  was  done  is  valid  and  binding  on 
the  city  and  county. — Daly  v.  City  and  County  of  San  Fran- 
cisco, 154. 

7.  Statutory  Requirements  must  be  Complied  with. — ^Under  that 

act,  a  contract  for  street  work  in  the  city  and  county  of  San 
Francisco  is  invalid,  if  the  statutory  requirements  essential  to 
vest  the  board  of  supervisors  with  jurisdiction  to  order  the 
work  have  not  been  complied  witli. — Id. 

8.  Action    of    Foreclosi:re — Necessary    Parties    Defendant — Per- 

sonal Representativfs  of  Deceased  Owner — San  Francisco. 
— Under  the  act  of  April  1,  1872,  when  the  owner  of  a  lot  in  the 
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STREET  ASSESSMENT    (Continued). 

city  and  county  of  San  Francisco  dies  after  a  resolution  of  in- 
tention to  improve  the  adjoining  street  has  been  passed  by  the 
board  of  supervisors,  and  the  contract  for  the  work  has  been  let, 
but  before  the  assessment  therefor  has  been  made,  his  personal 
representatives  are  not  necessary  parties  defendant  in  an  action 
brought  to  foreclose  the  assessment  pending  the  settlement  of  his 
estate.  His  heirs  or  devisees  are  the  only  necessary  defendants. 
—Phelan  v.  Dunne,  229. 

9.  Widening  Street  in  Los  Anqeles — Action  to  Restrain  Enforce- 
ment OF  Assessment— City  not  Necessary  Party. — In  an  ac- 
tion to  restrain  the  tax  collector  of  the  city  of  Los  Angeles  from 
enforcing  an  assessment  levied  on  v.  certain  lot  fur  the  purpose 
of  paying  the  damages  occasioned  by  the  condemnation  of  land 
for  widening  and  extending  an  adjacent  street,  the  city  is  not  a 
necessary  party  defendant,  for  the  reason  that  under  its  charter 
it  is  not  liable  in  any  event  for  the  damages  caused  by  the  con- 
demnation, and  the  assessment,  if  collected,  would  go  into  a  spe- 
cial fund  to  be  paid  to  the  parties  entitled  thereto. — Cohn  v. 
Parcels,  367. 

10.  Street   Improvement — Widening   Dupont   Street  in   San   Fran- 

cisco— Constitutional  Law. — ^The  act  of  March  23,  1876,  pro- 
viding for  the  widening  of  Dupont  Street  in  the  city  and  county 
of  San  Francisco,  and  for  the  levy  of  an  assessment  on  the  prop- 
erty benefited  thereby  for  the  payment  of  the  improvement,  is 
not  unconstitutional,  either  on  the  ground  that  it  was  an  at- 
tempt by  the  state  to  exercise  the  power  of  assessment  for  local 
improvements  within  the  limits  of  a  municipality,  or  on  the 
ground  that  it  denies  due  process  of  law  to  the  parties  affected 
by  the  assestment. — Lent  v.  Tillaon,  404. 

11.  Power  of  Legislature  to  Order  Improvement — Objection  to  As- 

sessment.— The  power  to  determine  upon  the  expediency  of  a 
proposed  public  improvement,  or  whether  the  same  will  be  bene- 
ficial, rests  with  the  legislature,  or  such  local  authorities  as  have 
been  charged  with  the  duty  of  determining  the  policy  of  the  gov- 
ernment in  those  matters.  In  the  determination  of  such  a  ques- 
tion, the  parties  affected  by  the  proposed  improvement  have  no 
constitutional  right  to  be  heard  before  the  assessment  is  made, 
and  cannot  object  to  the  assessment  on  the  ground  that  the  im- 
provement is  not  beneficial,  unless  it  manifestly  appears  that  the 
legislature  abused  its  discretion  in  the  matter,  or  that  no  such 
benefit  can  or  could  reasonably  have  been  expected  to  result. — Id. 

12.  Notice  to  Parties  Affected— Sufficiency  of  how  Determined— - 

Descbiption  of  Pboperty — bright  to  Hearing. — The  sufficiency 
of  the  notices  given  by  the  commissioners,  as  required  by  the  act, 
of  the  organization  of  the  board,  and  that  the  report  of  the  board 
is  open  for  inspection,  must  be  determined  in  the  light  of  all  the 
provisions  of  the  statute.  W^hen  so  interpreted,  the  notices  are 
not  insufflcient  to  constitute  due  process  of  law,  although  they 
were  not  addressed  to  the  persons  whose  property  was  affected 
by  name,  and  although  the  property  sought  to  be  taken  or  af- 
fected was  not  specifically  described  therein. — Id. 

13.  Hearing  before  County  Court — Objections  to  Actions  of  Com- 

missioners—Final  Order   of   Court.— The    opportunity   to  be 
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heard  before  the  County  Court,  accorded  by  the  statute  to  any 
person  interested  who  felt  himself  aggrieved  by  the  action  or 
determination  of  the  board,  as  shown  in  their  report,  is  sufficient 
to  constitute  due  process  of  law.  On  such  hearing,  the  court  was 
authorized  to  determine  all  possible  objections  made  to  the  report 
by  the  parties  aggrieved,  including  any  alleged  betrayal  of  their 
trust  by  the  commissioners,  or  any  objections  to  the  validity  of 
the  act,  or  to  the  passage  o!  the  necessary  resolution  by  the 
board  of  supervisors,  c*  to  the  giving  of  the  required  notices  by 
the  commissioners,  and  could  by  its  final  order  modify  the  report 
in  any  respect  so  as  to  adjust  the  final  determinations  in  regard 
to  the  assessments  to  the  report  as  altered. — Id. 

14.  Notice  or  Hearing   befobb  County  Coubt — Pae'-.*::s  Intebebtbd 

Concluded  by  Final  Obde^. — The  notice  given  hy  the  board  of 
commissioners  that  the  report  vras  open  for  inspection  was  a 
process  by  which  all  persons  whose  rights  were  affected  by  the 
proceediiigL  htid  before  the  County  Court  were  brought  into 
court,  and  was  suflicicnt  from  that  lime  on  to  charge  them  with 
notice  of  everything  done,  end  of  any  step  taken  therein,  and  to 
uphold  the  llnal  order  of  the  court. — Id. 

15.  Objection  to  Assessment — Action  to  Enjoin  Enfobcement  of — 

Ibbegulabities  02  FnAUD  OF  Commission EBs. — <'onceding  the 
validity  of  the  statute  in  question,  and  that  tlic  preliminary 
steps  were  taken  whicli  authorized  the  work  to  Ij  done,  an 
owner  of  property  assessed  for  the  improvement  cannot  maintain 
an  action  to  enjoin  the  enforcement  of  the  assessment  on  ac- 
count of  mere  iiTc^'jlarities  or  fraud  on  the  part  of  the  commis- 
sioners in  making;  the  assessments,  for  whicn  relief  could  have 
been  obtained  in  the  County  Court. — Id, 

16.  Acquiescence  in  Assessment  Proceedings — Estoppel. — ^The  legis- 

lature has  power  to  provide  that  the  tacit  acquiescence  of  the 
parties  interested  in  a  street  improvement,  and  their  failure  to 
challenge  the  proceedings  therefor  while  in  progress,  will  estop 
them  from  questioning  the  regularity  of  the  proceedings  after 
they   are  completed. — Id, 

SUBPCENA.    See  Mandamus;  Contempt,  2;  Witness  Fees. 

subscription.     See  Cobpobations,  9. 

substitution  of  parties.     See  Appeal,  19;  Iwsolvinot,  8. 

SUMMONS. 

1.  Publication  of — Affidavit — Non-besident  Defendant — ^Attach- 
ment.— An  affulavit  for  the  publication  of  summons  against  a 
non-resident  defendant,  whose  residence  is  known  and  stated 
therein,  need  not  allege  that  an  attachment  has  been  issued  or 
levied,  or  that  the  defendant  has  any  property  in  the  state.  Nor 
is  it  necessary  for  the  affidavit  to  show  diligence  in  finding  the 
defendant  in  the  county  or  state  where  the  action  is  pending,  or 
to  have  the  return  of  an  officer  that  he  cannot  be  foupd. — Andy^ 
9on  v.  Qoff,  65. 
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SUMMONS  (Continued). 

2.  Judgment  Against  Non-rbsioent— Binding  on  Attached  Prop- 
BBTY. — While  a  personal  judgment  against  a  non-resident  debtor 
who  is  only  served  with  process  by  publication  is  void,  yet  where 
the  debtor  has  property  within  the  state,  which  is  seized  under  a 
writ  of  attachment  issued  in  the  action  at  the  time  of  its  com- 
mencement, a  judgment  therein,  although  general  in  its  terms, 
has  the  effect  of  perpetuating  the  attachment  lien,  and  of  sub- 
jecting the  attached  property  to  its  payment,  and  is  so  far  in 
the  nature  of  a  proceeding  in  rem  as  to  uphold  a  sale  of  the 
attached  property,  and  for  that  purpose  and  to  that  extent  is 
valid. — Id, 

8.  Obdeb  fob  Pubucation — Supticienct  op — ^Deposit  in  Post-of- 
fice.— ^An  order  for  the  service  of  summons  by  publication 
against  a  non-resident  defendant  whose  residence  was  known, 
after  stating  the  jurisdictional  facts,  and  ordering  publication 
in  a  designated  paper  for  two  months,  directed  that  a  copy  of 
the  complaint  and  summons  be  deposited  in  the  post-office,  ad- 
dressed to  the  defendant,  but  failed  to  specify  that  the  deposit 
should  be  made  '*  forthwith,"  as  provided  by  section  413  of  the 
Code  of  Civil  Procedure.  The  deposit  was  made,  however,  on 
the  day  the  order  was  signed.  Heldj  that  the  order  was  suffi- 
cient, and  that  the  omission  was  a  mere  irregularity,  and  could 
not  be  taken  advantage  of  collaterally. — Id, 

4.  Publication  in  Newspaper — Time  to  Answer — Extension  of. — 
The  continuance  of  the  publication  of  the  summons  in  the  news- 
paper beyond  the  required  time  does  not  operate  to  extend  the 
time  to  answer  beyond  the  periods  fixed  by  the  order  of  publica- 
tion and  the  statute. — Id. 

6.  Attorney  mat  Make  Deposit — Affidavit  of  Attorney. — ^The  de- 
posit of  a  copy  of  the  complaint  and  summons  in  the  post-office 
may  be  made  by  the  attorney  for  the  plaintiff,  and  his  affidavit 
is  sufficient  proof  thereof. — Id. 

6.  Ibbegularity  in   Issuance  of  Alias — Collateral   Attack. — An 

objection  to  the  regularity  of  the  issuance  of  an  alias  summons 
in  ah  action  in  a  Justice's  Court  is  not  jurisdictional,  and  can- 
not be  taken  advantage  of  in  a  collateral  attack. — Dore  v.  Dough- 
erty, 232. 

7.  Ibbegularity  in  Summons — Judgment  by  Default. — A  judgment 

of  a  Justice's  Court  rendered  by  default  after  a  personal  service 
of  summons  is  not  void,  although  the  summons  fails  to  definitely 
state  the  nature  of  the  cause  of  action,  and  does  not  notify  the 
defendant  to  appear  and  answer  at  the  office  of  the  justice. — Id, 

See  Amendment,  2;  Judgment,  2. 

SUNDAY.    See  Municipal  Corporations,  3. 

SUPERIOR  COURT.    See  Appeal,  12;  Contempt;  Criminal  Law,  18; 
Mandamus;  New  Trial,  5;  Prohibition. 

SUPERSEDEAS.    See  Writ  of  Error. 

SUPERVISORS.    See  Appeal,  17;  Injunction,  3;  License;  Nuisance, 
4;  Pleading,  3,  4. 
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SUPPLEMENTAL   PLEADINGS.    See    Abandonment;    Attachment, 
8;  Pleading,  10. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Retubn  op  Execution   Unsatisfied — Order  fob  Examination — 

Affidavit  fob — Filing  of — Appeabance  of  Judgment  Debtob. 
— Where  an  execution  has  been  returned  unsatisfied,  an  order 
directing  the  judgment  debtor  to  appear  before  a  referee  to 
answer  concerning  his  property  is  not  void  because  the  atfidavit 
of  the  judgment  creditor  on  which  it  was  issued  was  not  filed 
until  the  filing  of  the  report  of  the  referee,  if  the  judgment 
debtor,  after  being  served  with  the  affidavit  and  order,  appears 
before  the  referee,  and  submits  to  the  examination  without  ob- 
jection.— Collins  V.  Angell,  613. 

2.  Affidavit  when   Unnecessary  fob  Obdeb  of  ExAMiNATioN.--In 

supplementary  proceedings  under  section  714  of  the  Code  of  Civil 
Procedure,  after  an  execution  has  been  returned  unsatisfied,  the 
judgment  creditor  is  entitled  to  an  order  directing  the  judgment 
debtor  to  appear  and  answer  concerning  his  property,  without 
making  any  affidavit  therefor. — Id. 

3.  Obdeb  fob  Assignment  of   Property  by  Debtor — Evidence. — In 

such  proceedings,  an  order  directing  the  judgment  debtor  to  as- 
sign all  his  right,  title,  and  interest  in  certain  letters  patent  of 
the  United  States  cannot  be  assailed  on  the  ground  that  it  does 
not  appear  that  he  has  any  property  therein,  when  the  evidence 
on  that  point  is  conflicting. — Id, 

4.  Proceedings  not  a  New   Action — ^Assignment  of  Judgment. — 

Supplementary  proceedings,  whether  had  before  or  after  the  re- 
turn of  the  execution  unsatisfied,  are  not  in  the  nature  of  a  new 
action,  and  an  order  rendered  therein  in  favor  of  the  judgment 
creditor,  directing  the  judgment  debtor  to  assign  certain  property 
in  satisfaction  of  the  judgment,  will  not  be  reversed,  although 
the  judgment  creditor  states  in  his  affidavit  for  the  order  of 
examination  that  he  had  assigned  the  judgment,  and  only  has  a 
contingent  interest  therein. — Id. 

5.  Intebpleadeb    by    Judgment    Debtor. — In    such    proceedings,   the 

judgment  debtor  is  not  entitled,  under  section  386  of  the  Code  of 
Civil  Procedure,  to  apply  for  leave  to  interplead  the  judgment 
creditor  with  other  persons,  to  compel  them  to  litigate  their  re- 
spective claims  to  the  property  ordered  to  be  assigned. — Id. 

SUPREME  COURT.    See  Appeal,  8,   10,   12,   19;   Pbohibition;   Re 

HEABINO. 

SURETY. 

Constitutional  Law — Cobporations  as  Sole  Surety — Act  of 
Mabcii  12,  1886 — Undebtaking  on  Appeal. — ^The  act  of  March 
12,  1885,  providing  that  a  corporation  organized  under  the  laws 
of  any  of  the  United  States  for  the  purpose  of  making  and 
guaranteeing  bonds  and  undertakings  required  by  law  may  be 
accepted  as  a  sole  and  sufficient  surety  on  such   bonds  and  un- 
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dertakings,  is  not  in  conflict  with  article  4,  section  25,  subdi- 
vision 3,  of  the  constitution,  prohibiting  the  passage  of  special 
laws  regulating  the  practice  of  courts  of  justice;  and  an  under- 
taking on  appeal  given  in  pursuance  of  the  act  is  valid. — Cramer 
V.  Tittle,  12. 
See  Appeal^  7,  8. 

SURRENDER.     See  Landlord  and  Tenant,  1^. 

SWAMP  AND  OVERFLOWED  LAND.     See  Attorney -oeneral. 

TAXATION. 

1.  Municipal  Corporations — Agricultural  Land  within  Limits  op 

— Land  situate  within  the  limits  of  a  municipal  corporation  or- 
ganized under  the  act  of  March  13,  1883,  but  used  solely  for 
agricultural  purposes,  is  subject  to  municipal  taxation. — Totcn 
of  Dixon  V.  May €8,  166. 

2.  Municipal  Tax — Time  of  Delinquency  mi^st  be  Fixed. — ^Under 

the  act  referred  to,  a  tax  levied  for  municipal  purposes  does  not 
become  delinquent,  and  an  action  for  its  recovery  cannot  be 
iniiintained,  until  the  board  of  trustees  has  by  ordinance  fixed 
the  time  wlieu  it  must  be  paid. — Id, 

3.  Mortgage — Constitutional  Law. — Under  section  4  of  article  13 

of  the  constitution,  a  mortgage  upon  real  estate  is  assessable  and 
taxable  as  an  interest  in  the  mortgaged  premises. — Doland  v. 
Mooney,  34. 

4.  Assessment    of    Mortgage — Description. — An    assessment    which 

describes  the  property  assessed  as  consisting  of  a  mortgage  upon 
certain  described  real  estate,  being  the  mortgaged  premises,  is 
an  assessment  of  such  real  estate,  and  not  merely  an  assessment 
of  the  mortgage. — Id, 

See  Adverse  Possession,  I;  Dedication,  4;  Estates  of  De- 
ceased Persons,  14;  License;  Public  Officer;  Street 
Assessment. 

TAX  COLLECTOR.    See  Public  Officer. 

TENANT.    See  Landlord  and  Tenant;  Trespass. 

TENANTS  IN  COMMON.     See  Homestead,  2. 

TENDER.    See  Deed,  3;  Landlord  and  Tenant,  7-9;  Rescission. 

TIMBER  LANDS.     See  Public  Lands,  4. 

TIME.     See  Appeal,  8,  21;  Compromise. 

TITLE.  See  Adverse  Possession;  Appeal,  15,  16;  Covenants; 
Deed,  4;  Ejectment,  2;  Execution,  3;  Mortgage,  1; 
Point  San  Jose  Military  Reservation,  2;  Quietinq 
Titij:;  Sale,  1,  2;   Vendor  and  Vendee,  2. 

TORT.    See  Abatement;  Statute  of  Limitations,  2,  3. 
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TOWN  SITE.     See  Dedication. 

TRANSCRIPT.    See  Appeal,  8,  11,  13,  14. 

TRAVELING  EXPENSES.    See  Estates  of  Deceased  Pebsonb,  10. 

TRESPASS. 

Trespass  Quare  Clausum — ^Action  by  Tenant — Actual  Posses- 
sion— Evidence  to  Rebut — Statute  of  Limitations. — A  tenant 
for  years  cannot  mkintain  an  action  to  recover  damages  for  a 
trespass  upon  the  leased  premises,  unless  he  was  in  the  actual  pos- 
session thereof  at  the  time  of  the  alleged  entry  of  the  defendant ; 
and  for  the  purpose  of  showing  that  the  plaintiff  was  not  so  in 
possession,  evidence  is  admissible,  without  a  plea  of  the  statute 
of  limitations,  that  the  defendant  then  was,  and  for  many  years 
prior  thereto  had  been,  in  the  adverse  possession  thereof. — Heil- 
hron  v.  Heinlen,  371. 

See  Neougence,  8. 
TRIAL.    See  C!ompbomise;  Criminal  Law,  18;  New  Tblal. 

TRUST.    See  Dedication,  2;   Deed,  4j    Homestead,  4;   Statute  of 
Limitations,  6. 

UNDERTAKING  ON  APPEAL.    See  Appeal,  7-10,   15;   Insolvency, 
9;  Surety. 

UNDUE  INFLUENCE. 

1.  Contract — Insanity — Spiritualism — ^Evidence — Findings.  —  The 

action  was  brought  to  enforce  a  contract  entered  into  between 
the  plaintiff  and  one  Jarvis,  the  defendant's  intestate.  The  de- 
fense was  that  at  the  time  of  making  the  contract  Jarvis  was 
insane,  and  ttiat  the  contract  was  procured  by  the  use  of  undue 
influence  by  the  plaintiff.  The  court  found  that  at  the  time 
the  contract  was  executed  Jarvis  was  insane  on  the  subject  of 
spiritualism,  and  that  the  plaintiff,  who  was  a  spiritual  medium, 
had  taken  advantage  of  his  weak  and  unsound  mind  in  procuring 
the  contract  to  be  executed.  On  a  review  of  the  evidence,  held, 
that  the  flndings  were  sustained.— Connor  v.  Stanley,  556. 

2.  Relation  between  Spiritualist  and  Medium — Contract  between 

— Presumption  of  Undue  Influence — Burden  of  Proof. — ^The 
relation  existing  between  a  person  who  is  a  firm  believer  in 
spiritualism,  and  the  medium  upon  whose  spiritual  manifesta- 
tions he  habitually  relies,  is  one  of  personal  confidence,  and  all 
contracts  between  them,  by  which  the  medium  obtains  an  ad- 
vantage, are  presumed  to  have  been  procured  through  the  undue 
influence  of  the  latter.  And  in  an  action  to  enforce  such  a 
contract,  the  burden  is  cast  upon  the  medium  of  overcoming  the 
presumption  by  showing  that  there  was  no  undue  influence. — Id, 

VAGRANCY.    See  Criminal  Law,  8«» 
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VALUE.    CoNVEBSiON,  2;  Damaok«;  Insubancb,  4. 
VARIANCE.    See  Convebsioiv,  I;  Judoicbnt,  3. 

VENDOR  AND  VENDEE. 

1.  Ejectment — Contbact  or  Sale. — ^Where  a  contract  has  been  made 

for  the  sale  of  land,  the  vendee  being  in  possession,  and  having 
paid  a  portion  of  the  purchase  money,  the  mere  fact  that  tlie 
vendor  has  not  returned  or  offered  to  return  the  money  so  paid 
is  no  defense  to  an  action  by  him  to  recover  the  possession. — 
Hoffman  v.  Remnant,  1. 

2.  Failure  or  Vendor's  Title — Crosb-oomplaint. — In  such  a  case,  a 

cause  of  action  existing  in  favor  of  the  vendee  for  the  recovery  of 
the  money  paid,  on  tne  ground  of  the  failure  of  the  vendor's 
title,  cannot  be  set  up  by  way  of  cross-complaint. — Id. 

3.  Vendor's  Lien — Waived  bt  Obtainino  Personal  Judgment. — The 

lien  of  a  vendor  of  land  for  the  unpaid  purchase  price  is  not  a 
specific  and  absolute  charge  upon  the  land,  but  a  mere  equitable 
right  to  resort  to  it  upon  failure  of  payment  by  the  vendee,  and 
can  be  enforced  only  by  a  suit  in  equity.  Such  a  lien  is  waived 
by  the  vendor's  proceeding  against  the  vendee  in  an  action  at 
law,  and  by  the  recovery  therein  of  an  ordinary  money  judg- 
ment for  the  purchase  price. — FitMell  v.  Leaky,  477. 

See  Deed;  Nuisance,  6;  Sale. 
VENUE.    See  Cbiminal  Law,  14,  10. 

VERDICT. 

1.  Speclai,  Verdict — How  Gonstbued. — A  special  verdict  of  a  jury 

upon  various  questions  submitted  to  tnem  should  be  read  to- 
gether; and  if  the  finding  upon  a  particular  question  be  doubtful 
or  obscure,  reference  may  be  had  to  the  context  for  the  purpose 
of  ascertaining  the  true  meaning.  Findings  should  be  so  con- 
strued as  to  avoid  a  contradiction  if  it  can  be  reasonably  done. — 
Alhamhra  Addition  Water  Co,  v.  Biohardson,  598. 

2.  Objection  to  Fobm  or  Verdict. — ^An  objection  to  the  form  of  a 

special  verdict  must  be  taken  before  the  verdict  is  received  and 
recorded;  otherwise,  the  objection  will  not  be  considered  on  ap- 
peal.— Id. 

See  Corporations,  1;  Criminal  Law,  21,  22;  New  Tbial,  7, 
8;  Nuisance,  2. 

VIEW.    See  Cbiminal  Law,  20. 

WAIVER.  See  Attachment,  6;  Findings,  4;  Insubance,  1-3,  6-7; 
Landlord  and  Tenant,  2,  9;  New  Trial,  3;  Vendor  and 
Vendee,  3. 

WATER  AND  WATER  RIGHTS. 

1.  Riparian  Rights — Wateb  Flowing  in  ARTiriciAL  Ciiannei. — The 
action  was  brought  to  enjoin  the  defendants  from  interfering 
with  the  flow  of  the  waters  of  an  alleged  natural  stream.  The 
water  in  dispute  was  contninofl  in  :i  la.irooii  located  upon  the  land 
of  the  defendants,  and  never  liad  any  natural  outlet.     More  than 
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ten  years  prior  to  the  commencement  of  the  action,  a  former 
owner  of  the  lands  of  the  plaintiffs  and  defendants  cut  a  ditch 
over  that  portion  of  his  land  now  owned  by  the  defendants, 
through  which  he  conducted  the  water  of  the  lagoon  for  pur- 
poses of  irrigation  and  drainage,  and  ever  since  he  and  the  de- 
fendants have  continuously  used  all  of  the  water  flowing  in  the 
ditch,  except  such  as  they  wasted,  as  their  own,  and  adversely 
to  the  whole  world.  The  ditch  is  located  upon  the  border  of  the 
plaintiffs'  land,  and  by  the  parol  leave  of  the  defendants  and 
their  predecessors,  they  have  used  the  waste  water  of  the  ditch, 
but  have  no  further  claim  or  right  therein.  Held,  that  the  de- 
fendants were  the  absolute  owners  of  the  water,  and  that  the 
plaintiffs  had  never  acquired  any  riparian  right  thereto. — Oreen 
V.   Carotta,  267. 

2.  Rights  in  Artificial  Channel — ^Appeal. — In  such  an  action,  the 
rights  of  the  plaintiffs  in  the  artificial  channel  of  the  stream 
will  not  be  considered  on  appeal,  when  no  such  rights  are 
claimed  in  the  pleadings. — Id. 

See  Pleading,  5,  6;  Statute  of  Limitations,  9,  10. 
WAY.    See  Right  of  Wat. 
WIFE.    See  Husband  and  Wife. 
WILL.    See  Estates  of  Deceased  Pebsons,  17,  21. 

WITNESS  FEES. 

Pabty  Voluntarily  Attending  Trial. — A  party  in  whose  favor 
judgment  is  rendered,  who  voluntarily  attends  the  trial  without 
being  subpcenaed  by  the  opposite  party,  and  while  there  is  called 
as  a  witness  by  the  latter,  is  not  entitled  to  witness  fees  or 
mileage. — Beal  v.  Stevens,  461. 

WRIT  OF  ERROR. 

1.  Order  Suspending  Attorney  at  Law — Supersedeas. — A  writ  of 

error  to  the  Supreme  Court  of  the  United  States  from  an  order 
of  the  Supreme  Court  of  the  state  suspending  an  attorney  and 
counselor  at  law  from  practicing  in  the  state  courts,  does  not 
operate  to  supersede  the  order  of  suspension,  as  no  process  for 
the  enforcement  of  the  order  is  necessary. — Tyler  v.  Presley,  290. 

2.  Judgment  when  Superseded  by  Writ  of  Error. — ^A  writ  of  error 

to  the  Supreme  Court  of  the  United  States  only  operates  as  a 
supersedeas  when  the  judgment  against  which  the  writ  is  di- 
rected requires  some  process  for  its  enforcement. — Id. 
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